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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


MONDAY, FEBRUARY 27, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a. m., in room 

a House Office Building, Hon. Emanuel Celler (chairman) 
residing. 

. Founand Representatives Rogers (Colorado), Quigley, Keating, 

and Scott. 

Also present: Herbert N. Maletz, chief counsel; and Kenneth R. 
Harkins, cocounsel. 

The Cuatrman. The meeting will come to order. 

I would like to make a few general remarks at the inception of these 
hearings. Also, I wish to express my appreciation to the other mem- 
bers of this committee, both on the majority and minority side, the 
latter being headed by my distinguished colleague, Mr. Keating, of 
New York, for their painstaking efforts in prior hearings in helping to 
bring some good results to the work of the committee. Without co- 
operative efforts of the minority it would be very difficult to conduct 
these hearings. And I want publicly to express my gratitude to Mr. 
Keating, Mr. McCulloch, and Mr. Scott for the harmony with which 
we have conducted these hearings. 

The hearings today open up a situation that are to my mind far- 
reaching in scope and importance. 

The subcommittee will direct its attention to the antitrust and 
monopoly problems that have arisen in such comparatively new and 
dynamic industries as commercial air transportation and television, as 
well as those presented by industries such as surface transportation 
and power—which have a much longer history of Federal regulation. 

We have scheduled as witnesses officials in Federal agencies, includ- 
ing the chairmen of various regulatory boards and commissions. We 
will also hear from officials of companies subject to regulation, repre- 
sentatives of trade associations in these areas, and experts from the 
academic world. The witnesses will reflect varied points of view and 
interest. 

We hope that this approach will help illuminate a field that con- 
cerns not only the economic well-being of some of our major business 
enterprises but to an ever-increasing extent the pocketbook of millions 
of Americans who ride as passengers on the airlines, railroads, and 


1 
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steamships; who habitually watch their favorite television programs; 
and who use gas and electricity in their homes. ; 

Congress created administrative agencies to supervise the industrial 
and commercial machinery in certain areas in our economy, because in 
the last analysis, it believed that these specialized commissions would 
be effective in protecting the consumer from the self-same evils which 
the Sherman and Clayton Acts were designed to eliminate. : 

It is true that these regulatory bodies were in many instances given 
the power and authority to exempt certain conduct from the operation 
of the antitrust laws. 

I want to say at this point that it is not our purpose to invade the 
jurisdiction of any of the constituted committees of the House, such as 
the Interstate and Foreign Commerce Committee which has primary 
jurisdiction over airlines and radio and television companies. 

Our purpose is to check on those industries only insofar as antitrust 
problems are involved. 

These regulatory bodies have been given in many instances the 
power and authority to exempt certain conduct from the antitrust 
laws. That is to say the agency may approve agreements, activities, 
or acquisitions that would otherwise run afoul of the antitrust statutes. 
Indeed, the agency may, to an extent, substitute regulation for compe- 
tition by restricting entry of new competitors into the field, by 
mitting competitors to merge or to collaborate in ratemaking, and by 
other techniques. 

This does not, in my judgment, mean that Congress intended a basic 
departure from the competitive philosophy that characterizes our 
antimonopoly legislation. It signifies instead a congressional reliance 
upon competent administrative bodies to protect the public interest by 
enforcing that fundamental philosophy, and yet at the same time make 
appropriate accommodations in their specialized areas. 

In general, the various regulatory statutes require the agency to con- 
sider the competitive consequences of their determinations. They also 
set forth other legislative guides of special interest to this subcom- 
mittee, which will seek to determine whether the regulatory agencies 
have properly discharged their statutory responsibilities. 

It is pertinent to ask at this juncture whether the faith that Con- 
gress and the public at large have had in the efficacy of regulator 
bodies is still well-founded so far as antitrust objectives are concerned. 

One of the matters which we will consider is whether or not there is 
a tendency on the part of regulatory commissions to become unduly 
responsive to the dictates of the industries which they regulate. 
Should excessive industry orientation on the part of regulatory offi- 
cials exist, it could, of course, go far to thwart our traditional anti- 
monopoly policy no matter how clearly that policy is expressed in 
legislative terms. 

If there is a trend in the direction of permitting regulated industries 
to shape the controls which supposedly limit them, does the remedy 
lie in ie check on agency action that is normally provided by judicial 
review $ 

In theory, the right of persons to bring suit under the antitrust laws 
against a member of a regulated industry is not in question merely 
because the industry is subject to regulation. However—the im- 
portance is on “however”—under a principle referred to by the legal 
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profession as the doctrine of “primary jurisdiction,” the courts have 
said that the litigants, including the United States itself, must first 
resort to the specialized agency for a resolution of the issue. 

Thus the courts decline to exercise original jurisdiction by deferring 
to the “expertise” of the regulatory body with respect to matters that 
presumably fall peculiarly within the agency’s competence. 

This judicial noninterference, has in practical effect, created a sub- 
stantial refuge of immunity from the antitrust laws. Indeed, it is 
not too much to say that this doctrine has caused the antitrust laws to 
be superseded in many areas of regulated activity. The subcommittee 
will seek to determine whether corrective legislation is necessary. 

With respect to commercial air transportation we shall seek the an- 
swer to a number of questions, each of which assumes particular sig- 
nificance in view of the even larger gains in passenger and freight 
traflie predicted by economists, including Government experts. 

To begin with, it goes almost without saying that one of the most 
critical tests of any regulatory body is the manner in which it exercises 
its ratemaking functions and powers. The public relies upon the 
regulatory agency to limit carriers to a just and reasonable return on 
their investment. 

The function of the regulatory agency, in effect, provides the coun- 
terpart to the competitive determination of prices. It will be essential, 
therefore to examine the specific standards relied upon by the Civil 
Aeronautics Board in determining, among other things, the general 
revenue level and fair rate of return permitted the airlines, and pre- 
cisely how these standards are formulated. This is particularly im- 
portant since the Civil Aeronautics Act authorizes competitive car- 
riers to agree upon rates. Such agreements are insulated from the 
aa of the antitrust laws upon approval of the Civil Aeronautics 

oard. 

I note also that in the 17-year history of the Civil Aeronautics 
Board there has never been a formal investigation of passenger fares, 
notwithstanding that passenger revenues account for 80 percent of 
all revenues received by domestic airlines. 

There are other important questions that come to the fore in view 
of the special standards incorporated in the Civil Aeronautics Act 
with respect to competition, mergers, and antitrust immunity. Bear- 
ing in mind the contrast in the state of our economy today as com- 
pared with the year 1938 when the Civil Aeronautics Act was passed, 
the subcommittee will inquire into the Board’s policy regarding the 
entry of new carriers into domestic trunkline air transportation ; re- 
garding the existing structure of the industry from a competitive 
standpoint; regarding mergers and acquisitions; and regarding com- 
petitor collaboration and agreements filed with the Board with respect, 
to rates and trade practices. 

The field of foreign air transportation presents a number of factors 
which will be considered by this subcommittee. To mention one ex- 
ample, a ratemaking traflic conference of the International Air Trans- 
port Association, an organization headquartered in Montreal, Canada, 
came forward recently with an agreement raising transatlantic fares 
by 10 percent. Last week the Civil Aeronautics Board approved the 
agreement on an 8 months’ basis, for American carriers engaged in 
foreign air traffic. 
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While recognizing the severe limitations which the statute presently 
places upon the Board as far as the foreign rates of American carriers 
are concerned, the subcommittee will, nevertheless, wish to trace the 
implications of these developments within the antitrust frame of 
reference. The Board’s disposition of merger and route applications 
in the foreign sphere likewise commands consideration. 

In the latter part of March, the subcommittee will turn its attention 
to television and will hear from the Chairman of the Federal Commu- 
nications Commission and witnesses from various segments of the 
industry. Television broadcasting already exercises such an impor- 
tant influence over our daily lives that I can think of no field where 
antitrust objectives assume greater significance, especially in the light 
of the congressional objective of a nationwide competitive system of 
broadcasting so as to provide a free market place of ideas. 

The subcommittee will seek to ascertain whether there is any undue 
concentration of control in television broadcasting; whether certain 
competitive practices by the networks are compatible with the anti- 
trust laws and the public interest; whether there is any undue pre- 
emption of television network broadcast time by certain concerns; and 
whether the Federal Communications Commission has exercised its 
regulatory authority, consistent with the purposes which the antitrust 
laws were designed to accomplish. 

Finally, the committee recognizes that the Federal Communications 
Commission is seeking to chart or rechart a course in the UDHF-VHF 
field. This subcommittee, of course, has a special interest in deter- 
mining whether the UHF problem will be handled so as to foster com- 
petition rather than monopoly and by the same token provide the max- 
imum number of TV outlets throughout the country. 

Of course, I recognize this as a big order. And we hope to address 
ourselves to the task with every desire of bringing about a good result. 

Are there any statements to be made by the members of the com- 
mittee ? 

Mr. Keratrna. I would like to make a statement. I do it with some 
reluctance in view of the very complimentary references made by the 
chairman to me and the other members of the minority at the opening 
of these hearings. I know they were said sincerely, and not in any 
desire to do otherwise. 

Many of the matters that have come before this committee have 
been handled in a completely bipartisan manner, and thereby much 
good has been accomplished by this committee. Such can happen in 
the future. If what I am about to say has that effect, I shall be very 
happy, indeed, Mr. Chairman. 

Due to the peculiar way in which these hearings were called, how- 
ever, I feel it necessary to make a few remarks. 

The accepted practice in matters of this kind is for the chairman or 
counsel, in consultation or executive session, to outline to the members 
of the committee in advance of a public hearing the general nature and 
scope of the evidence to be produced. At the very least, the members 
are advised of the field of investigation. 

Having acted as chairman of an investigating committee, I am 
familiar with and have invariably followed this established prac- 
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tice. The courtesy to the members of the committee, particularly the 
minority members, demands no less than this. 

More important than the amenities, however, is the preservation of 
public confidence in the congressional investigative practices. 

I was, therefore, astonished to have placed on my desk on last 
Thursday afternoon, not a letter from the chairman, but a press release 
issued that day stating that this committee would begin hearings this 
morning on so-called monopoly problems in regulated industries. 

Except for a passing mention of this field of investigation, at the 
time the chairman presented his request for funds to the Committee on 
House Administration this was the first I had ever heard of any in- 
tention to investigate the airline companies, television companies, rail- 
road companies, and the shipping companies, together with the various 
Government agencies under whose jurisdictions these activities fall. 

I might add, however, that frankness compels me to say that ap- 
proaches were made to me for a conference by industry representa- 
tives in one of these fields, saying that matters were to come before 
our committee next week which related to them. I declined to have 
any such conferences. I told them I knew of no such matters coming 
before this committee. 

I have checked with my colleague, Mr. Scott, who tells me that the 
receipt of this press release was his first indication of any such investi- 
gation. The other member of this committee, Mr. McCulloch, is out 
of the country and could not be reached. 

Mr. Chairman, I do not oppose this investigation. No doubt, much 
good could be accomplished by a carefully planned and judiciously 
conducted inquiry into the question whether the laws relating to these 
boards and commissions need revision. Nor do I raise any question 
that jurisdiction over all of the boards and commissions, everyone 
of them, set forth in the chairman’s press release, are vested in other 
committees of the House. 

Other members might raise such questions with considerable degree 
of propriety but I do not. The members of the Committee on House 
Administration, properly interested in the avoiding of duplication and 
investigatory efforts between various House committees and their 
Senate counterparts, might well raise an eyebrow as to this investiga- 
tion, but I do not. 

Since the chairman states in his press release that he intends to ex- 
amine the power industry I took this, for instance, as an illustration 
because I was not at the time I prepared this statement aware of the 
chairman’s statement this morning, in which he has specifically men- 
tioned only television and airlines—however, power is listed in the 
press release as one of the matters that we are going into and I assume 
that we will hear the Dixon-Yates song again before this committee, 
but since this is one of the few committees remaining in this Congress 
where members have not been vouchsafed that privilege we should 
perhaps be grateful to our chairman for arranging it. After all, if 
this like some of these other matters can be blown up big enough to 
make a campaign issue this year, perhaps a good party man should not 
be blamed for making the effort. 
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By handling this matter without prior consultation, information 
and notice it may have been the intention of the chairman, sweet 
tempered as he usually is, to arouse such deep resentment in the minds 
and hearts of the minority members on this committee that they 
would absent themselves and refuse to have anything to do with this 
investigation launched in this cavalier fashion, but my resentment 
does not run that deep. My boiling point is not that low. My respect 
for the investigative and legislative processes is too high to permit 
me to abandon what seemed a clear duty to keep a watchful eye on 
what may develop into a one-sided operation. 

If this proposed investigation had any constructive objective other 
than a political one or other than an effort to advance the interests 
of some particular company in one of these fields, presumably it 
would have been initiated by the traditional method of consultation 
and agreement. There would have been no opposition by me or any 
member of the minority to an inquiry dealing with the antitrust prob- 
Jems outlined by the chairman in his press release and outlined by him 
this morning in his opening statement. 

As it is, we of the minority are completely in the dark about what 
the chairman and his counsel seek to prove except as that has been 
outlined to us here this morning. 

This is certainly one case where the press cannot claim any veil of 
secrecy has been drawn, because they know exactly as much as do the 
minority members of this committee. 

The unprecedented manner in which these hearings have been 
called leads inevitably to a suspicion that the purposes are purely po- 
litical and part of a concerted plan which has not been entirely absent 
from some of the other actions of this committee, although outdone 
by other congressional committees in this Congress, to throw enough 
dust in the air to create an impression that a big-business fog has 
enveloped this administration. This in the face of the unparalleled 
prosperity our people are enjoying. 

This is an understandable political pastime and much more harmless 
than many now indulged in by other partisan sharpshooters. 

If the chairman and counsel by this conduct of these hearings are 
as successful in dispelling the understandable suspicions of the minor- 
ity, as the President, the Department of Justice, and other admin- 
istration figures charged with the responsibility of enforcing the 
antitrust statutes have been successful in revealing the true facts 
about the big-business bogey, this short prelude which I have made 
in these hearings will have been rendered unnecessary. 

I thank you, Mr. Chairman, for the privilege of making these in- 
troductory remarks. I will be very happy to proceed to hear the 
witnesses. Mr. Scott will be here a little later. 

The Cyarrman. I am sorry that the gentleman from New York 
has, shall I say. taken umbrage at what we have done. 

T have a distinct recollection, however, that in one of our executive 
sessions, about 2 months ago, I outlined these projected hearings and 
said we were going into these matters of antitrust anent regulated 
industries. 

And I specifically mentioned television and air transportation. 
I do not think I mentioned power. I may have, I am not sure; but 
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right in this very room we had an executive session, and I think Mr. 
Rogers was present, Mr. Rodino was present, and I know you were 
present. You probably do not remember that. 

Of course, in the kaleidoscopic and herculean work that a Congress- 
man has to perform daily, no wonder he cannot recall all matters of 
concern in which there has been consultation. 

But I want to say to the gentleman from New York that there is 
not the slightest desire or purpose on my part to raise any political 
issues here. We have not in the past and we do not intend to do so 
in the future. : 

I lay to rest immediately those political ghosts that you conjure up 
because this kind of inquiry stretches clear across, not only this admin- 
istration but the Truman and Roosevelt administrations as well. So 
I would, indeed, be hoisted by my own petard if I would try to inject 
any politics into this situation. 

As to the power industry, I do not think we have time to go into 
the power industry. And if we do, I can assure the gentleman that I 
would not even mention Dixon-Yates. So far as these hearings are 
concerned it does not interest me. I want to keep these hearings as 
free as possible from any political considerations. 

So I do not think that the gentleman need have any fear whatso- 
ever on that score. And if at any time the gentleman feels that there 
is any political note struck why he can do all and sundry to mute that 
note, particularly since I do not intend to strike any political note 
whatsoever. 

Our first witness this morning is the gentleman who has been before 
us on a number of occasions, and who has always been most construc- 
tive and enlightening in his testimony. I refer to Judge Stanley 

sarnes, Assistant Attorney General, Antitrust Division of the Depart- 
ment of Justice. He will be followed by Prof. Louis B. Schwartz, 
professor of law of the University of Pennsylvania Law School. 


TESTIMONY OF HON. STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL, ACCOMPANIED BY ROBERT A. BICKS, LEGAL ASSIST- 
ANT, DEPARTMENT OF JUSTICE 


_Mr. Barnes. Mr. Chairman, I am accompanied, with your permis- 
sion, at this table by Mr. Robert Bicks, my legal assistant, and I have 
a throat that has given me a little trouble. I have a oe statement. 

e 


I would prefer to try to get through it; if that is impossib 
my assistant to take over on my behalf. 

I think I can get through it without too much trouble, despite its 
length. May I say that I think that I would prefer, if possible, to go 
through the statement. A good many of the matters are covered by 
notes, some 143, to which I will not refer orally. If that is agreeable 
to the committee, I shall proceed. 

T am happy to appear today at the request of your chairman to 
testify at the outset of this committee’s hearings on antitrust in regu- 
lated industries. In some industries Congress has decided that com- 
petition shall not reign free. Pursuant to that policy, a regulatory 
body is authority. It may either by its own action or by approval of 


I may ask 
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private conduct, control market entry,’ eliminate existing competi- 
tion,” or fix rates or prices. 

Private actions approved by such regulatory bodies are, in some 
instances, exempt from antitrust attack. For example, the Interstate 
Commerce Act provides that— 


any carriers * * * participating in a transaction approved or authorized * * * 
are relieved from the operation of the antitrust laws * * ** 


Similarly, the Shipping Act states that— 


every agreement * * * lawful under this section shall be excepted from the 
provisions of sections 1-11 and 15 of title 15 * * *° 


And the Civil Aeronautics Act provides that— 


any person affected by any order made under sections (and specified) * * * 
shall be * * * relieved from the operations of the “antitrust laws” * * * in- 
sofar as may be necessary to enable such person to do anything authorized, ap- 
proved, or required by such order.® 


Finally, the Federal Communications Act provides that— 


the Commission shall enter an order approving * * * such consolidation * * *, 
and thereupon any * * * laws making consolidations * * * unlawful shall not 
apply ee. Bs 

Even under these express os, however, difficult problems 
of construction may arise. And where no such exemption is specified, 


there may still remain difficult problems of accommodating regulatory 
standards with the antitrust laws. 

Treating both types of statutes, I believe I can be most helpful by 
providing some general backdrop for this committee’s projected de- 


tailed hearings. My plan, first, is to treat the extent to which regula- 
tory agencies give weight to competitive factors in granting certifi- 
sates of necessity for entry and approving plans for mergers or rate 
agreements among concerns sivedy in the field. 


1Sec. 7 (e) of the Natural Gas Act provides, for example, that the Federal Power Com- 
mission shall issue a certificate ‘“‘to any applicant * * * if it is found that the applicant 
is able and willing properly to do the acts and the proper service which * * * is or will 
be required by the present or future public convenience and eT nate 15 U. 8S. C., 
p. 717f (1952), as amended 47 U. 8S. C., par. 214 (1952)); and Pan le Eastern Pipe 
Lines Co. v. Federal Power Commission (169 F. 2d 881, 884 (D. C. Cir., 1948), cert. denied 
335 U. 8S. 854 (1948) ). 

Similarly, the Federal Communications Act directs the Commission to grant a license 
to any qualified applicant “if the public convenience, interest, or necessity will be served”’ 
(47 U. S. C., par. 307a (1952)). The Civil Aeronautics Act negatively directs the Board 
to deny an application unless the purpose served “is required by the public convenience 
and nor 1isehh U. S. C. 481d (1952) ; similarly, note the Motor Carriers Act, 49 U.S. C., 
par. 307 95 > 

2 Consolidation of existing or potential rivals is generally limited only by the requirement 
that the transaction be “‘consistent with the public interest.” (See, e. g., Interstate Com- 
merce Act, 49 U. 8. C., par. 5b (1952) ; Federal Communications Act, 47 U. S. C., par. 221a, 
222 (c) (1) (1952) ; similarly, note the Federal Power Act, 16 U. S. C., par. 824b (1952) ; 
ef. Civil Aeronautics Act, 49 U. 8. C., par. 488b (1952), barring Board approval of a merger 
“which would result in creating a mononoply * * * and thereby restrain competition or 
jeopardize another air carrier.” Compare American Airlines, Inc., Acquisition of Control 
of Mid-Continent Airlines, Inc., 7 C. A. B. 365, 379 (1946) (merger rejected since it ‘‘would 
impair the competition we deem requisite to insure the development and maintenance of 
an adequate transportation system’’) with TWA, Inc. v. Civil Aeronautics Board, 184 F. 
2d 66 (2d Cir. 1950), cert. denied 340 U. S. 941 (1950).) 

8 The Reed-Bulwinkle Act, for example, authorizes the ICC to oes rate agreements 
among carriers provided they are “in furtherance of the national transportation policy” 
and accord “to each party the free and unrestrained right to take independent action either 
before or after any determination arrived at through such procedure” (49 U. S. C., par. 5b 
(1952)). See also the Civil Aeronautics Act which requires filing with and approval b 
the Board of understandings “relating to the establishment of transportation rates” (4 
U. 8. C.. par. 492 (1952) ). 

#49 U. S. C., par. 5 (11) (1952), and see 49 U. S. C., par. 5b (9) (1952), pertaining to 
relief from liability for ratemaking agreements. - 

5656 U. S. C., par. 814 (1952). 

649 U. S. C., par. 494 (1952). 

747 U.S. C., par. 222 (1952). 
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Beyond this discussion of particularly regulatory standards, I shall, 
second, analyze generally the effect of primary jurisdiction on con- 
sideration of competitive factors in regulated industries. And, finally 
third, I shall take the liberty of raising some broad factors which, I 
believe, this committee might profitably consider. 

I. Let us first consider restrictions on entry, and the extent regula- 
tory agencies give weight to competitive factors in (@) approving 
mergers or (0) rate agreements. 

(a) Restrictions on entry into regulated areas. A good case study 
for restrictions on entry is the Interstate Commerce Act. Section 206 
of the Interstate Commerce Act, with unimportant exceptions, bars 
any interstate common carrier by motor vehicle from use of “any 
public highway” without “a certificate of public convenience and neces- 
sity issued by the Commission.” ° 

Such certificates are not required, section 206 continues, from— 
any such carrier lawfully engaged in operation solely within any State * * * 
if there be a board in such State having authority to grant or approve such 
certificates and if such carrier has obtained such certificate from such board.° 

Further, even if a trucker seeks operating rights in more than 1, 
but less than 4, States, section 205 requires the Commission to assemble 
representatives of each State with a Commission examiner to hear the 
trucker’s application. 

And, where an applicant-trucker proposes traffic in more than three 
States, section 205 permits, but does not require, reference to a joint 
board similarly composed of representatives from each affected State 
as well as a Commission examiner.*® 

The recommendations of such boards, like those of any Commission 
hearing examiner, are merely advisory, and hence exist for the Com- 
mission to accept or reject." 

Against this background of regulation, what role is accorded the 
Department of Justice? Any aggrieved applicant who has pursued 
his remedies before the Commission has the statutory right to court 
review of the Commission’s action.” 

Though the Commission has the unlimited right to intervene 
“unaffected by the action or nonaction of the Attorney General,” ™ 
the statutory defendant in such review proceedings in the United 
States represented by the Attorney General." 

At this point, then, the Department of Justice enters directly in 
the proceedings. At the outset, the Department carefully considers 
whether the Commission’s order is erroneous as a matter of law. Our 
responsibility, I emphasize, is limited to determining merely if Com- 
mission act can be supported by law; we cannot substitute our judg- 
ment for the Commission’s on factual issues or even on questions of 
law where alternative views are reasonable. 


§49 U. S. C., par. 306. 
® Ibid. 

. S. C., par. 305. In practice, where a trucker-applicant proposes operation in 
more than three States, in ne several instances has the Commission exercised its discre- 
tionary right to refer this application to a board comprised of State representatives. See, 
= com> Trucking Co., Inc., Extension to New Mezico Points, vol. 53 

1% See 49 U. S. C., par. 305, and 49 U. S. C. A., p. 475 (General Rules of Practice Before 
the Interstate Commerce Commission, rule 97). Cf. Universal Camera Corp. v. National 
Labor Relations Board, 304 U. S. 474 (1951 \ A 

1228 U. S. C. 2321 and 28 U. S. C. 1336. 

328 U. 8. C. 2323. 

“28 U. 8. €. 2582. 
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And the possibility of alternative reasonable views on questions 
of law is a real one. For the Commission’s statutory guides are vague 
and ofttimes contradictory. 

Consider the vague standard governing the Commission’s grant of 
certificates of public. convenience and necessity. Section 207 directs 
the Commission to issue a certificate of public convenience and 


necessity— 

if it is found that the applicant is fit, willing, and able properly to perform the 
service proposed * * * and that the proposed service * * * is or will be required 
by the present or future public convenience and necessity * * ** 

Applying this standard, the Commission has held that the “national 
transportation policy as set forth in the Interstate Commerce Act” 
prescribes its duties.” 

This policy, I repeat, sets the diverse standards of— 
fair and impartial regulation of all modes of transportation * * * as to recog- 
nize and preserve the inherest advantages of each; * * * safe, adequate, eco- 
nomical, and efficient service * * * sound economic conditions in transpor- 
tation * * * maintenance of reasonable charges for transportation services, 
without unjust discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices * * * and—finally the encouragement of—fair 
wages and equitable working conditions. 

It is the Commission’s blend of these diverse standards that, in any 
one case, the Department of Justice must consider with an eye toward 
determining its support in law. 

If despite these vague guides, we conclude that the order is insup- 
portable, then I consult with counsel for the Commission in an effort 
to avoid a conflict in the courts between this Department and the 
Commission. 

In some instances, and they aggregate not more than 5 percent of 
the total number of cases where a Commission order is reviewed by 
the courts, we have been unable to compose our differences. 

In these cases the Department confesses error and sides with parties 
challenging the Commission order. Occasionally, after conferences 
with the Department, the Commission may retract an opinion and 
thus remove our objections. 

In those cases where we have confessed error, we have, I think, been 
remarkably successful in sustaining our position in the courts. 

For the record, I submit in tabular form a breakdown of cases since 
January 1, 1952, in which the. Department of Justice has supported 
the Interstate Commerce Commission, has confessed error, has re- 
mained neutral, or, after conferences with Commission counsel, has 
prevailed upon them to recommend revision of the Commission’s order. 

That information is as follows: 

During the period of nearly 4 years extending from January 1, 
1952, to December 1, 1955, the Antitrust Division of the Department 
of Justice has handled 168 3-judge court cases, and has confessed error 
in 8 instances. This is the approximately 5 percent of the cases 
handled. 

Of those 168 cases, to be precise in the matter, 9 of them were cases 
where the plaintiff voluntarily dismissed the action. 

Of the 159 remaining cases, in 7 of them the Department of Justice 
remained neutral. 


%™49 U. 8S. C. 307. 
% Kenosha Auto Transport Corp., Extension, Gadsden, Ala., 52 M. C. C. 123, 126 (1950). 
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In the 152 then remaining cases, in 8 of them we confessed error. 

Also considered in that category I should say were two where the 
Commission changed its position after conference with us. So that 
the 8 out of 152 cases represents a little over 5 percent where we 
could not support the Commission, and in 142 cases or 95 percent we 
did support the Commission’s activities. 

The Cuaaene iat: When you use the word “Commission,” you mean 
the Interstate Commerce Commission ? 

Mr. Barnes. Yes. That relates only to those ICC, three-judge 
cases. 

Mr. Keattne. What happened in the courts in those eight cases ? 

Mr. Barnes. Intheeight cases? I will refer to them. 

The Frozen Food Express v. U. S., two cases in the southern district 
of Texas, Houston division. 

We won the main contention, favorable to our position, lost the 
minor contention favorable to the Commission. 

In Elmer W. Henderson v. U.S. in the District of Columbia, our 
position was supported. 

In Utah Poultry and Farmers Cooperative v. U. S., district of Utah, 
central division, we lost in the lower court and appeal is pending. 

In Willis D. Wood v. U. S., southern district of New York, the De- 
partment of Justice’s position was upheld. 

In Consolidated Truck Service—I am advised that since I wrote this, 
the pending appeal or at least since I have knowledge of the pending 
appeal in the Utah case, we have won that in the Supreme Court. 

In the Willis Wood v. U. S., southern district of New York, the De- 
partment of Justice’s position was sustained. 

The Consolidated Truck Service v. Millner, in New Jersey, the mat- 
ter I believe has not yet been argued. 

In Sakis v. U. S., a rather peculiar result. Technically, we lost it 
and we count it as a loss, although it accomplished what we had in 
mind. That is the famous battle for the support for the control of a 
railroad. 

Mr. Keating. A lawyer can understand what you mean by saying 
you lost your case but accomplished your purpose. 

Mr. Barnes. And there is Banner Foods v. U. S., an unreported 
eastern district of Louisiana case. 

Two have not been argued. 

There are 13 cases altogether. We won the Mechling case, the Union 
Station case in New Orleans, the Knoxville case, Boston and the Blue 
Lines Case. 

In the 10-year period, 13 cases, 2 not argued, 9 out of 11 were won. 

Against this background of statutory regulation, what problems 
emerge for the small trucker who seeks to enter business ? 

First, numerous obstacles may block his path for entry into inter- 
state trucking. At the outset, Interstate Commerce Act, section 207, 
requires a potential trucker to convince the Commission that he is— 
fit, willing, and able properly to perform the service proposed * * * and that 


the proposed service * * * is or will be required by the present or future public 
convenience and necessity * * *™ 


* 49 U. S.C. 307. 


77632—57—pt. 1, vol. 1——8 
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Before the Commission, the applicant may face opposition by rail- 
roads, sometimes leveled on the sole ground that railroads already 
adequately service an area.’® 

We have cited cases in support of each one of our positions, of the 
statements made in my statement. This despite the fact that there 
may be no competition from other motor carriers.’? And where there 
is other competition from motor carriers, an applicant may, of course, 
face opposition from existing truckers.”° 

Even if a trucker meets his burden of proof, overcomes all opposi- 
tion, and convinces the Commission, he still cannot begin business. 
Ahead may be the possibility of litigation to review the Commission’s 
grant of his operating authority. 

This litigation, begins in a three-judge Federal court. If that court 
sustains his certificate, there remains the possibility of direct appeal, 
as a matter of right, to the Supreme Court by any of the protestants 
before the Commission.” 

Finally, if the trucker succeeds in upholding before the Supreme 
Court the judgment of the three-judge court granting the grant of 
the certificate, he may not yet go into business, for still ahead is the 
necessity of convincing some State regulatory agency that his opera- 
tions will not impair public safety.** 

Let it be said that I do not criticize that; I am merely pointing 
that out asa fact. 

So much for a few of the disabilities barring entry into interstate 
trucking. 

(6) Mergers in regulated industries: Even after a concern secures 
permission to operate, however, regulatory statutes suggest, to varying 
degrees, that competitive factors be considered in approving mergers 
of concerns already in the field. 

The first Federal statute** regulating railroads, passed some 3 
years before the Sherman Act, neither expressly treated mergers nor 
exempted railroads from antitrust prohibitions.” 

Indeed, for more than three decades a strict test of legality was 
enforced in Sherman Act cases against railroad combinations.” 

Some of the earliest cases of note under the Sherman Act fall in that 
category. 

Since entry into the railroad industry was so difficult, these cases 
suggest that possibly preservation of existing rail competition may 
have been especially important. 


18 Jimmie Ayer d/b/a Home Transportation Co. v. U. 8. et al., Civil No. 5219, N. D- 
Ga., Atlanta div., ICC Docket MC-111545 (Sub. 3): A. J. Metler Extension-Crude Sulpher, 
ICC Docket MC-108676 (Sub. 1, 1953) ; Kenosha Auto Transport Corporation, Extension- 
Gadsden, Ala., 52 MCC-123 (1950). 

wA. J. Metler Extension-Crude Sulphur, ICC Docket MC-108676 (Sub. 1, 1953); 
Producers Transport Association Eatension, Benzd, 54 MCC-—621, 624 (1952); Kenosha 
Auto Transport Corp., Extension-Gadsden, Ala, 52 MCC 128 (1950). 

2» Jimmie Aver d/b/a Home Transportation Cv. vy. U. 8. et al., Civil No. 5219, N. D. Ga., 
Atlanta div.. ICC Docket MC-111545 (Sub. 3) ; St. Johnsburg Trucking Co. v. U. 8., 99 F. 
Supp. 997, 981 (Overmont 1951) ; Lemon Transport Co., Inc., Extension-North Carolina, 
54 MCC 635, 638 (1952). 

128 U.S. C. 1253. 

2 See Thompson v. McDonald, 95 F. 2d 937 (5th Cir. 1938), affd. sub nom., McDonald 
v. Thompson, 305 U. S. 263 (1938). 

3 The Act To Regulate Commerce of February 4, 1887 (24 Stat. 379). 

are e. g., United States vy. Trans-Missouri Freight Assn., 166 U. S. 290, 311-327 
(1897). 

* Compare Northern Securities Co. v. United States, 193 U. S. 179 (1904): United 
States v. Union Pacific Railroad, 226 U. S. 61 (1912); United States vy. Reading Co.. 
2538 U. S. 26 (1920); United States v. Southern Pacific Co., 259 U. S. 214 (1922), with 
United States vy. U. S. Steel Corp., 251 U. S. 417 (1920). 
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In any event, they make clear that the mere existence of a regulatory 
scheme to prevent some abuses of monopoly power offers no ground 
for relaxation of antitrust policy. 

In the Transportation Act of 1920, however, Congress sought affirm- 
atively to encourage railroad combination and thus provided an ex- 
press antitrust exemption for Interstate Commerce Commission ap- 
proved consolidations.” 

The Commission was directed to plan for a “limited number” of 
integrated “competitive systems” and was admonished that “compe- 
tition shall be preserved as fuily as possible.” 

That statute, in addition, authorized railroad consolidation, first, 
in accord with the Commission’s master plan and, second, after a 
Commission finding that “the public interest will be promoted by the 
consolidation.” 

The Cuairman. <All of these conclusions are found in the Attorney 
General’s report, too, are they not / 

Mr. Barnes. No; not all of them. 

The CuairmMan. Most of them, I think. 

Mr. Barnes. Some of them. 

Congolidations thus approved were expressly exempted from the 
antitrust laws." Although these provisions for a master consolida- 
tion plan were stricken from the act in 1940, the statutory exemption 
for mergers found “consistent with the public interest” was retained.”* 

Construing this exemption, it was early held that a combination 
illegal under the Sherman Act could nonetheless be found by the 
Commission to be “consistent with the public interest.” ” 

In United States v. Southern Pacific Co., the Supreme Court held 
that Southern Pacific’s ownership of Central Pacific was barred by 
the Sherman Act and directed separation of the two roads.*° 

Soon after, Southern Pacific applied to the Commission for authority 
to reacquire control of Central Pacific.** Finding the merger in the 
public interest, the Commission concluded that— 
the result—of separate operation—would be more expensive and less efficient 
and satisfactory service than can be rendered under unified control. 

The two systems would be weakened both financially and from the standpoint 
of service.” 

Approval, however, was on condition that the combined roads would 
assure competitors access to certain of their facilities. Thus, though 
competitive considerations were not ignored, the Commission found 
public benefits which, to its view, outweighed the importance of any 
competitive injury. 

Similarly, in more recent proceedings, the Commission has again 
made clear the effect on competition is a factor to be weighed in 
determining whether a merger is “consistent with the public inter- 
est.” * 


* See sec. 407 of the Transportation Act of 1920 (21 Stat. 456, 480-482) amending 
sec. 5 of the Interstate Commerce Act. 

754 Stat. 898, 905-910. 

* Interstate Commerce Act, 49 U. S. Co par, 5 (1952) 


“Compare Control of Central Pacific Ry. by Southern Pacific, 76 I. C. C. 508 (1928), 
with United States v. Southern Pacific Co., 259 U. S. 214 (1920). 
% 259 U. S. 214 (1922). 
aia arene Central Pacific Ry. by Southern Pacijic, 76 I. C. C. 508 (1923). 
be by 
3 See, e. g., Pere Marquette Ry. Co. Merger, 267 I. C. C. 207, 233 (1947). Ch cak 
¢ Ohio Ry. &. Purchase, etc., 271 I. C. C. 5 (1948). ’ — 
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In Chesapeake & Ohio Railroad Co.,** for example, the Commission 
withheld approval of a proposed merger between certain New York 
Central and Chesapeake & Ohio lines, Supporting its conclusion, the 
Commission found that a result of the proposed merger would be loss 
of the— 


extensive competition between the Chesapeake & Ohio and the New York Cen- 
tra] * + ** 


In addition, to give effect to the regulatory goal ** of assured ade- 
quate rail service, the Commission also relied on evidence as to— 


possible adverse effects on the part of the public served by the Virginian—an 
individual competitor ofthe Chesapeake & Ohio—and other carriers. 


Though identical statutory standards govern both motor carrier 
and rail consolidations, their legislative backgrounds differ. The 
demand for motor-carrier regulation came, not from shippers, as in 
railroads, but from the railroads themselves, who urged that vir- 
tually unregulated motor-carrier competition threatened railroad fi- 
nancial stability. 

This view was also supported by the Interstate Commerce Commis- 
sion, and the Federal Coordinator of Transportation who, in his 1934 
and 1935 reports, recommended legislation regulating interstate motor 
carriers. 

In addition, during hearings on proposed legislation, many truck 
operators, previously opposed to Federal regulation, favored such con- 
trol because they feared the effects of unrestrained competition on the 
motor-carrier industry itself. The result was legislation, enacted in 
1935, which from the first placed considerable restraint on motor- 
carrier competition.™ 

Entry was controlled by certificates of convenience and necessity ; 
those already in the field were given a preferred position by the grand- 
father clauses, assuring not only the right to continue in operation, 
but also to expand within the areas or between the points which they 
already mated 

Moreover, the Commission was empowered to establish minimum 
as well as maximum rates. And this minimum rate power was soon 
utilized by the Commission both to protect the railroads from motor- 
carrier competition as well as to safeguard the motor-carrier industry 
from “destructive” competition within its own ranks. 


*% 271 1I..C. C. 5 (1948). 

*Td., at 38. 
oven came 4 Pacific Ry. Co. v. Gulf, Colorado & Santa Fe Ry. Oo., 270 U. 8S. 266, 

37 Chesapeake & Ohio Ry. Co. Purchase, etc., 271 I. C. C. 5, 39 (1948). The public 
interest standard in the Federal Communications Commission Act, as construed in Fed- 
eral Communications Commission y. Sanders Bros. Radio Station, 309 U. 8. 470 (1940), 
highlights the different weight to be accorded competitive factors, depending upon the 
varying regulatory ends. There the Court held that “economic injury to a rival station 
is not, in and of itself, and apart from consideration of public convenience, interest, or 
necessity, an element” as to which the Commission must make findings “in passing on an 
application for a broadcasting license.” Id. at 478. Essential to the public interest, the 
Court continued, may be inquiry “into an applicant’s financial qualifications” to determine 
if he may “render the best practicable service to the community reached by his broad- 
casts”; moreover, the Court stated that: “Plainly it ‘is not the purpose of the act to 
protect a licensee ust competition but to protect the public. Congress intended to leave 
competition in the business of broadcasting where it found it, to permit a licensee who is 
not interfering electrically with other broadcasters to survive or succumb according to his 
abilitv to make his program attractive to the public.” Id. at 475. 

#49 U. S. C., par. 314 (1952), 
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Indeed, from the inception of motor-carrier regulation to the present 
day, it is my betief that the power to fix minimum rates has been more 
significant than the authority to fix maximum charges. 

Finally, combination of motor carriers, either among themselves or 
with other forms of transportation, was subjected to Commission con- 
trol; and such combinations, once approved, were exempted from 
antitrust. 

The principal decision, of course, construing this power to exempt 
carrier consolidation is McLean Trucking Co. v. United States.™ 
There the Commission approved, and the Supreme Court upheld, con- 
solidation of the seven largest eastern motor carriers. The Commis- 
sion found that before consolidation the carriers competed with each 
other for more than a third of the mileage of their combined routes.“ 

Nonetheless, the Commission concluded “that on completion of the 
merger, ‘there would remain ample competitive motor-carrier service 
throughout the territory involved’.” * 

In addition, the Commission felt that, as a result of the consolida- 
tion— 
movement of freight would be simplified and expedited, equipment would be 
utilized more efficiently, terminal facilities improved, handling of shipments 


reduced, relations with shippers and public regulatory bodies simplified, safe 
operation promoted and substantial operating economies would be achieved. 


On appeal, a principal issue was whether the Commission— 
failed to give due weight to the prohibitions and policies of the antitrust laws.“ 


The majority of the Supreme Court upheld the Commission reason- 
ing that— 
as a factor in determining the propriety of motor-carrier consolidations, the pre- 
servation of competition among carriers, although still a value, is significant 
chiefly as it aids in the attainment of the objectives of the national transportation 
policy.“ 

Weighing the significance of any factor in each case, the majority 
stated that— 
“the wisdom and experience of that Commission,” not of the courts, must deter- 
mine whether the proposed consolidation is “consistent with the public interest.” “ 

That is, of course, the extension of this primary jurisdiction theory 
upon which our chairman commented upon at the opening of this 
heen 
Challenging the weight accorded competitive factors by the Com- 
mission, the dissent argued that— 


exercise of the administrative authority to grant exemptions from the antitrust 
laws should be closely confined to those where the transportation need is clear.” 


The Commission’s “public interest” guide, the dissent continued— 


includes the principles of free enterprise, which have long distinguished our 
economy * * *,# 


321 U. S. 67 (1944). 
“Td., at 67. 


“Id, at 69. 
“Id. at 85-86. 
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And Congress could hardly have intended these principles— 


to be swept aside unless they were in fact obstacles to the realization of the 
national transportation policy.* 

Were motor carrier entry unrestricted, rarely, if ever, would a con- 
solidation raise important antitrust problems. Apart from Commis- 
sion permission to operate over a given route, either by direct certifica- 
tion or by purchase of operating rights from another carrier, the cost 
of entry is so low that competition would be an adequate safeguard 
against private regulation of the market by would-be monopolists. 

Because entry is limited, however, the principal motivation for most 
acquisitions is the desire to obtain additional operating rights. Those 
rights have substantial value, reflected, of course, in higher fixed costs 
of motor-carrier operation and, therefore, higher rates to the public. 
The competitive consequence of a motor-carrier merger depend largely, 
therefore, on its effect on combining carriers’ operating rights. 

More basic than the effect of motor-carrier consolidations, however, 
is whether entry should be restricted to protect railroads and motor 
carriers from unrestrained competition. With restricted entry, the 
question whether two carriers may combine is comparable to whether 
a second carrier should be permitted to enter a field presently occupied 
by one. In either case the issue is whether the public interest will be 
better served by two competitors or by one carrier. 

All other factors being equal, the policy of the antitrust laws would 
clearly favor competition by two to service by one. If, therefore, the 
statutory standard of “public interest” gives any effect at all to anti- 
trust policy, in a case in which all other factors neutralize one another, 
it should require a regulatory agency to resolve such an issue in favor 
of competition rather than monopoly. 

Construing the Federal Communications Act, however, the Supreme 
Court suggested the contrary in Federal Communications v. RCA 
Communications, Inc.” 

The Cuarrman. I would like at this point, since you are down to the 
Federal Communications Act, to ask you this question: 

It is correct, is it not, that there is an express provision in the 
Communications Act that makes the antitrust laws applicable to 
broadcasting ? 

Mr. Barnes. I believe that is correct. 

The CHarrman. Would you believe that the Federal Communica- 
tions Commission, although not charged with the duty of enforce- 
ment of the Sherman Act, should administer its regulatory powers 
in the light of the purposes, that the Sherman Act is designed to 
achieve. I get that from the Vational Broadcasting case v. U.S. (319 
U. S., p. 190). Their duty is to enforce the regulatory powers in 
the light of the purposes of the Sherman Act. 

Mr. Barnes. Well now, I take it that there is a separate obligation 
on the part—separate and distinct jurisdiction in the Antitrust Divi- 
sion, Department of Justice over such matters. 

And I think that there is an obligation, if I understand your ques- 
tion, on the Commission to consider the antitrust elements in the case. 

The CHatrMan. That is right. 


48 Tbid. 
346 U. S. 86 . 1953). 
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Mr. Barnes. But as I pointed out on page 2— 


the Federal Communications Act provides that the Commission shall enter an 
order approving such consolidation and thereupon any law making consolidations 
unlawful shall not apply. 

So that up to the time, up to the time I repeat, that the Commission 
has statutory right to commit itself to a certain position, it most cer- 
tainly should consider antitrust implications. After that it elimi- 
nated antitrust considerations from our standpoint from what has 
been achieved through the action of the Commission. 

The CHarrMan. In the event that the Commission determines that 
a grant or transfer of the station license may possibly run afoul of 
the antitrust law, is it the practice of the Commission to obtain the 
views of the Antitrust Division before taking any action on the 
application ¢ 

Mr. Barnes. May I have that question again ? 

The CuatrMan. In the event that the Commission determines that 
a grant or transfer of a station license may possibly run afoul of 
the antitrust laws, is it the present practice of the Commission to 
obtain the views of the Antitrust Division before taking any action on 
the application? If they feel there is a possible violation do they 
consult you? 

Mr. Barnes. Your question at least implies an answer which indi- 
cates that there is a course of conduct. To that, I would say “No.” 

Occasionally, with very little consistency, there have been matters 
discussed as between that Commission and the Antitrust Division rela- 
tive to particular problems. 

The CHatrman. Bearing on that relationship, as you have de- 
scribed it, between the Antitrust Division and the Federal Com- 
munications Commission, I would like to ask one or two questions 
about a specific transaction. 

The Westinghouse Broadcasting Co. and the National Broadcasting 
Co. exchanged or swapped television and radio stations in Philadel- 
phia and Cleveland, Is it not correct that you had been investigating 
whether this swap constitutes a possible antitrust violation? 

Mr. Barnes. We were, and are. 

The CuatrMan. You are presently doing that, too? 

Mr. Barnes. Yes, sir. 

The Cuarrman. Is it not true that this transaction involves the 
exchange of the Westinghouse television and radio stations in Phila- 
delphia for NBC’s Cleveland television and radio stations, plus $3 
million ? 

Mr. Keatrne. Mr. Chairman, I do not object to the question, if 
upon reflection you think it should be put. However, this is a matter 
which Judge Barnes said is now under study in the Department of 
Justice. Would it not be better to defer this line of questioning? I 
question whether it would be appropriate for Judge Barnes to com- 
ment on that. 

I may be raising a point which is unnecessary, but if I had a case in 
my office under consideration I wouldn’t particularly care to discuss 
itn a public hearing. 

The Cuamman. The questions I have asked are a matter of public 
knowledge and have appeared in the broadcasting magazines. There 
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is nothing secret about it. And I am not asking for the judges opin- 
ion on the case at all. I wouldn’t do that, except that 1 want to get 
the facts as to the relationship that exists between the Antitrust Divi- 
sion and the Communications Commission. 

Mr. Barnes. Mr. Chairman, that is a matter that is pending. Very 
obviously, I cannot comment either on the investigation or on the 
merits. I might say that your question assumes facts that show what 
the shooting is all aaing, 

In other words, there may or may not have been an exchange with 
various other implications that have arisen out of the factual circum- 
stances. That is part of our investigation, to determine what the 
facts are. 

The Cuatrman. My questions stems from the judgment of the 
Commission, and that clearly indicates that there was this exchange. 
I will put that in the record, together with the dissent. Most of my 
questions flow from the dissenting opinion. 

(The opinion referred to (Public Notice 27067, December 28, 1955) 
appears on p. 52.) 

Mr. Scorr. Mr. Chairman, I think there can be no conclusion, as 
far as the Department of Justice is concerned, with respect to the 
legality or propriety of this exchange while the action is still pending. 

The Cuarrman. That is correct. 

Mr. Barnes. Not only that, but this is one of the areas where I 
think there is not even a preery or secondary jurisdiction, but a 
joint jurisdiction. And hence, I do not desire to be put in any posi- 


tion where the Department of Justice is in any way found by the con- 


clusions even of the committee. 

The Cuarrman. That is perfectly proper. 

Mr. Scorr. If I may make a comment, inspired by the opinions 
of this committee—— 

Mr. Keatina. A judge is never bound by the opinions of this 
committee. 

Mr. Scorr (continuing). Because there have been comments. about 
the purposes of the hearing. 

The Cuatrman. The stations involved were Westinghouse stations 
WPTZ-TV and KYW, in Philadelphia, and NBC’s Cleveland sta- 
tions, WHBE-TY, WTAM, and WTAM-FM. That is correct; is 
it not? 

Mr. Barnes. I don’t know the exact call letters, sir, but I assume 
that is correct. I know it is Cleveland and Philadelphia. 

The Cuarrman. To summarize the transaction, it is my understand- 
ing that when NBC and Westinghouse exchanged these stations, part 
of the deal was that NBC pay Westinghouse $3 million. I think that 
is in the decision of the Communications Commission. That is correct; 
isn’t 1t? 

Mr. Barnes. I can’t tell you, sir, whether it is a correct fact, or even 
whether it is in the opinion. 

The Crarmrman. The opinion and the dissenting opinion indicate 
these facts: 

Just 2 years before, Westinghouse had bought WPTZ in Phila- 
delphia from the Philco Corp. for $814 million, of which $5 million 
was for NBC’s affiliation, network affiliation, which has only a 2-year 
duration. 

I show you a document dated December 27, 1955, which purports 
to be a copy of a letter which you sent to Hon. George C. McCon- 
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naughey, Chairman of the Federal Communications Commission. 
Will you identify that letter? 

Mr. Barnes. That letter appears to be a copy of a letter which I sent 
on December 27, 1955. 

The Cuarrman. Would you care to read it, or shall I read it? 

Mr. Barnes. I will let you read it, Mr. Chairman. 

Mr. Maerz (reading) : 


DECEMBER 27, 1955, 
Re Westinghouse, NBC transfer of facilities in Philadelphia and Cleveland 


Hon. George C. McConNAUGHEY, 
Chairman, Federal Communications Commission, 
Washington, D. C. 


My Deag Mr. CHAIRMAN: On August 12, 1955, representatives of the Antitrust 
Division were notified by the General Counsel of the Federal Communications 
Commission that the Commission had instructed him to bring this proposed trans- 
fer to the attention of the Department. Certain documents which had been 
gathered by the Commission staff during the course of its investigation of this 
matter were forwarded to the Department, pursuant to our request, by Mr. 
Henley on November 28, 1955. 

In light of the information now at hand, I have authorized a preliminary 
investigation of this situation by the Antitrust Division. There appears to be 
a serious question as to whether or not the proposed transfer is unreasonably 
restrictive, and thus violative of the Sherman Act. 

Since most of the relevant facts appear to he readily available, it is not 
anticipated that this inquiry will take a considerable amount of time. The 
purpose of this letter is only to advise you as to the present status of this 
matter. We will notify you promptly as to any conclusions we may come to. 

Sincerely yours, 
Stantey N. Barnes, 
Assistant Attorney General, 
Antitrust Division. 


The Cuairman. Do you recall whether this letter was mailed to 
Judge McConnaughey or delivered by hand? 

Mr. Barnes. I do not recall, sir. 

The CHatrman. Will you check on that score? 

Mr. Barnes. Certainly; I will check and let you know. 

(The information requested is as follows:) 


DEPARTMENT OF JUSTICE, 
Washington, February 28, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 


DeaR Mr. Cetter: In my testimony before you on February 27, 1956, you 
requested information from me on two matters after I had referred to my files. 
They were: 

(1) When and how was the letter of December 28, 1955, from me to Chairman 
McConnaughey, of the Federal Communications Commission, delivered? The 
answer is that it was delivered on the morning of December 27, 1955, by special 
messenger, 

(2) Was the staff report of the inquiry made by Federal Communications 
Commission on the NBC and WBC matter received by the Department of Justice, 
and, if so, when? 

Answer: This report was given to a member of my staff on an informal and 
confidential basis on September 23, 1955, and was formally delivered by the Fed- 
eral Communications Commission to us by letter dated November 28, 1955, 
received on November 29, 1955. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 
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DEPARTMENT OF JUSTICE, 
Washington, March 16, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CELLER: I have discovered that my letter to you dated February 28, 
1956, contained two slight errors in the information which you had requested : 

(1) The letter from me to Chairman McConnaughey of the Federal Com- 
mee Commission, was dated December 27, 1955, rather than December 

, 1955. 

(2) Formal delivery by the Federal Communications Commission of its staff 
report on the inquiry concerning the NBC and WBC matter was as stated by 
letter dated November 28, 1955, but it was received by hand on November 28, 
1955, rather than on November 29, 1955. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General, 
Antitrust Division. 

I think that I should say, I don’t know how that letter came into the 
possession of the committee; and I only have this to say-—— 

The Cuarrman. We got that from the Communications Commission. 

Mr. Barnes (continuing). That prior, some time prior to that 
letter—in fact, some 10 or 12 months before that—in view of the joint 
responsibility placed on the Federal Communications Commission and 
the Department of Justice, I had, at Mr. McConnaughey’s request, I 
believe, arranged for a conference in my office with Mr. McConnaughey 
and several of his assistants, so that we might discuss informally the 
problems that were arised by this divided responsibility between the 
two law-enforcement agencies. 

At that time the Department of Justice, speaking through me, took 
the position that the problems of network affiliation were, by and 
large, better handled through the Federal Communications’ regula- 
tion rather than by antitrust prosecution. And at that time we dis- 
cussed ways and means as to how such a division of our responsibility, 
relative only to the obligation to go ahead, could best be arrived at. 
And we still take that same position. 

It was pointed out, however, that we have in the past dealt with, 
and presently have investigations pending, as to situations which fall 
within the areas which are subject to this concurrent jurisdiction of 
both agencies, or to the jurisdiction of the Department of Justice alone, 
and we propose to continue along those lines. 

The Cuarrman. I take it, in the light of that letter which was just 
read, that the Federal Communications Commission had taken up 
with you the specific matter of these stations we just referred to. 

Mr. Barnes. I believe that that is what the letter states; yes, sir. 

The Cuarrman. Specifically had the Commission informed you as 
of December 27, the date of that letter, that it had already decided to 
approve the exchange of stations? 

Mr. Barnes. No, sir. 

As I recall it, I heard somewhere that a decision was about ready. 

The CHatmrman. In light of the fact that the Commission and the 
Antitrust Division were supposed to be working together on this mat- 
ter, do you think it was proper for the Commission not to have in- 
formed you about the status when you wrote that letter? 

Mr. Barnes. I would not care to comment on that, sir. 
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I take it that each of us have a concurrent jurisdiction, and that 
each one is entitled to exercise that jurisdiction within their own 
judgment as to what they should do. 

Mr. Keatina. I would like to ask specifically of counsel, if he will 
state on the record the person in the Federal Communication Commis- 
sion that delivered to him this copy of the letter from the Assistant 
Attorney General to the Commission. 

Mr. Materz. I had a conference with the General Counsel of the 
Federal Communications Commission, Mr. Warren Baker, and Mr. 
Baker was requested to make available to the subcommittee the files 
of the Commission concerning this matter. 

He indicated, as I recall, that the request would be taken up with 
the Commission. Several days later Mr. Baker, or one of his assist- 
ants, made the files in this matter available to Mr. Appel of our sub- 
committee staff. 

Mr. Keartna. I would like specifically to determine whether it was 
Mr. Baker or one of his assistants. 

Mr. Materz. I can’t answer that question. Mr. Appel is here. 

Would you answer that question, Mr. Appel ? 

Mr. Appr. Yes; they were made available by one of his assistants. 

Mr. Keatinc. What is his name? 

Mr. Appet. Leahy. 

The Cuarrman. You discussed something to the effect that this 
subcommittee was to be given cooperation in the examination of the 
files ? 

Mr. Apreu. Yes. 

It was my understanding that the matter was cleared with the 
Chairman of the Federal Communications Commission and that this 
clearance covered the entire matter. 

Mr. Keating. But it was Mr. Leahy who delivered this particular 
document to you, Mr. Appel? 

Mr. Apret. That is correct. 

Mr. Keattne. Now, for the record, may it appear when Mr. Appel 
became connected with this committee ? 

The Cuarrman. I don’t think that is pertinent to this inquiry. 

Mr. Kearine. I should like to be informed of it, because this is the 
first time I have ever seen this gentleman. 

_ Mr. Rocers. For the benefit of the gentleman from New York, he 
is one of my constituents. And he is no stranger to me. 

Mr. Keating. I don’t mean to imply the slightest criticism of Mr. 
Appel. But I would appreciate being informed as to what his back- 
ground is, whether he was formerly with the Government or not, and 
since it is pertinent at this point in the record, I would like to be in- 
formed now. 

The Cuarrman. I assure you he was never employed by the Federal 
Communications Commission. 

Mr. Scorr. May I make this comment, so that the press at least 
= be aware of the situation surrounding an investigation of this 

ype? 

Neither Mr. Keating nor myself has received any information— 
and I think this is right, Mr. Keating—from the Federal Commu- 
nications Commission with regard to this. We do not know whether 
counsel—whom we do not recognize and have never heard of before— 
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has made clear to the Federal Communications Commission that the 
information was to be made available only to the majority members, 
or whether it was to be made available prior to these hearings to the 
entire subcommittee. We do not know whether the members of the 
Commission or their counsel are aware of these facts or not. 

TI think it should be brought out that these members of the minority 
are completely in the dark about this. We sit here and listen, as 
the public and press do, and pick out our opportunities for comment 
as they may arise. 

I do hope that we will have occasion from time to time to meet 
the eminent gentlemen who appear suddenly as counsel for the com- 
mittee. I am sure that they are lawyers of the highest quality, and 
that they are friends of the members of the majority. But I think, 
in the interest of comity, we ought to have them identified. 

The Cuarrman. I will say to the gentleman from Philadelphia that 
if he wants to remain with me ant burn the midnight oil and give 
unremitting toil and hours to preparing an investigation of this sort, 
he is welcome to do it. And I would suggest that he start in this 
afternoon. He would have to be with me until 11 o’clock as well as 
all during the day. 

If he wants to do that, I will be very glad to confer with him. 
If he wants to do all this work, he is perfectly welcome to do it. 

But I think you will find that the minute I assign this task, you 
will beg to be excused. This work cannot be done in a townhall 
meeting. Somebody must handle the direction. It is a very difficult 
task, I assure you. 

Mr. Scorr. I am sure I respect the difficulty of the task and the 
limitation on any individual member. But I was suggesting that 
counsel for the entire subcommittee make available to the minority 
members of the subcommittee such information as they obtain from 
time to time, with the help of midnight oil. That would be of great 
assistance to us. 

None of us would question how very hard is the work of the chair- 
man, and certainly none of us would question how well he does it, 
because we are all very fond of him. 

The Cuarrman. Of course, there is nothing personal about it, and 
I appreciate the comments made by the gentlemen of the minority, 
and we will take that very deeply into consideration. 

Did the Commission advise you that it had already decided upon 
approval of this exchange of stations as of December 27, when that 
letter was written ¢ 

Mr. Barnes. I don’t want to answer that question until I check the 
records. I had several conversations, but I would have to find out 
when telephone calls took place, and so forth. 

The CuatrmMan. But there were conversations to the effect that the 
deal might involve violations of the antitrust law ? 

Mr. Barnes. No. The only reference that I recall to possible viola- 
tion of the antitrust laws was contained—the only communication is 
the letter which you have placed in the record. 

The Cuarrman. I show you a document dated January 9, 1956, 
which purports to be a copy of the letter sent by the Chairman of 
the Commission to the Assistant Attorney General. Would you iden- 
tify that letter ? 
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Mr. Keatrne. What is the date of that letter ? 

The CuHarrman. January 9, 1956. 

Mr. Barnes. I recall that I received a letter acknowledging mine. 

Mr. Keatine. mos I inquire if this is also the one delivered by Mr. 
Leahy to Mr. Appel 

Mr. Apret. Yes, sir ; that is correct. 

Mr. Materz (reading) : 


January 9, 1956. 
Re Westinghouse-NBC transfer of facilities in Philadelphia and Cleveland. 


Mr. STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division, 
Department of Justice, Washington, D. C. 


Deak Mr. Barnes: This will refer to your letter dated December 27, 1955, 
relative to the subject transfer. I was out of the city during the week of 
December 26 and regret the delay in this reply. 

As you may know, on December 21, 1955, the Commission in accordance with 
section 310 of the Communications Act took action approving the subject 
transfer. The public notice of this action was delayed until December 28, 
1955, so that it might be accompanied by the dissenting opinion of Commissioner 
Bartley and by a response to said dissent prepared by Commissioner Doerfer 
and concurred in by Commissioner Mack. Copies of this public notice are 
enclosed for your information. 

Your advice regarding the status of this matter at the Department of Justice 
is appreciated and the Commission would also appreciate learning the outcome 
of your inquiry and any action you might decide to take. 

Sincerely yours, 
GrorGE C. McCONNAUGHEY, Chairman. 

The CuHarrMan. Judge Barnes, wouldn’t it be a clear implication 
from those letters that on December 27 you advised the Commission 
that there appeared to be a serious question as to whether or not the 
proposed transfer was unreasonably restrictive and thus violative of 
the Sherman law, and the very next day, December 28, the Commission 
announced approval of the exchange; is that correct? 

Mr. Barnes. I think that the record speaks for itself, Mr. Chair- 
man. 

If you have merely repeated what is in the record, as I think you 
have, it does speak for itself. 

The Cuamman. The Communications Commission has the power 
to rescind any order within 30 days after its issue; has it not? 

Mr. Barnes. I can’t tell you about that, sir. 

The Cuatmrman. That authority is contained in rule 1.726 (c) of 
the Commission’s rules. The Commission may on its own notice re- 
scind any order within 30 days after issuance. 

Mr. Krattna. What happens to the $3 million? 

The Cuarrman. There is no transaction until there is absolute ap- 
proval. Within 30 days the Commission has the right to rescind it. 

Now, it would have been perfectly possible for the Commission, after 
receiving your letter, to have rescinded its order and hold everything 
in abeyance; would it not? 

Mr. Barnes. I don’t know, sir. I have enough trouble keeping track 
of my own responsibilities. I don’t know what the FCC—— 

The Cuamman. Did you know that the Commission approved the 
transfer of the stations without a hearing? 

Mr. Barnes. I do not have that knowledge. 

The Carman. The opinion that I have just put in the record indi- 
cates that there was no hearing. Did it come to your attention—— 
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Mr. Keatine. Might the record indicate, Mr. Chairman, who the 
opponents of this transfer were? 

‘he Cuarrman. I don’t think the record shows that. I have put in 
the record the opinion of the Commission, and the dissent by one of 
the Commissioners. 

Did it come to your attention that the approval of this exchange 
without a hearing was contrary to the tenor of the Commission’s staff 
report ? 

Mr. Barnes. It did not. 

I might say, Mr. Chairman, I was not concerned with the proce- 
dures before the Commission; I was concerned as to the ultimate fact 
of whether or not there was any violation of the antitrust laws. 

The Carman. Would you care to tell the subcommittee what was 
the basis for your stating in your letter of December 27 that: 

There appears to be a serious question as to whether or not the proposed trans- 
fer is unreasonably restrictive, and thus violative of the Sherman Act. 

Mr. Barnes. I don’t think that I can go into the factual situation 
with propriety, Mr. Chairman. I can only say that certain repre- 
sentations were made by certain responsible people at various times to 
the Department of Justice which raised some antitrust questions rela- 
tive to this transfer or exchange. 

The CuatrMan. You did not see, or you did not know the contents 
of the documents gathered by the Federal Communications Commis- 
sion staff mentioned in this correspondence ? 

Mr. Barnes. I did not. 

I take it, you asked me personally as to that ? 

The CHatrman. Your letter, in the first paragraph, reads as fol- 
lows, the letter of December 27: 

On August 12, 1955, representatives of the Antitrust Division were notified by 
the general counsel of the Federal Communications Commission that the Com- 
mission had instructed him to bring this proposed transfer to the attention of 
the Department. Certain documents which had been gathered by the Commis- 
sion staff during the course of its investigation of this matter were forwarded 
to the Department, pursuant to our request, by Mr. Henley on November 28, 1955. 

Mr. Barnes. I took it you were asking me whether I had personal 
knowledge as to whether or not that staff recommendation came to the 
Department of Justice. I did not—— 

The Cuatrman. Will you check your record and let us know, subse- 
quently, on that score? 

Mr. Barnes. Yes, sir. 

The Cuarrman. Is it fair to state that your conclusion that there 
might be a violation of the Sherman Act was based upon that docu- 
mente that the Federal Communications Commission presented to 
you ¢ 

Mr. Barnes. No, sir; I do not think that that is a fair conclusion, 
by reason of the fact that we have certain documents that I am sure 
they did not have. We had certain reports of interviews with indi- 
viduals which, by the very nature, I am almost certain that they did 
not have. 

That may be a little enigmatic, but I can only say it that way. It 
is a very involved situation. 

The Cuamman. In the light of your, shall we say, admonition or 
warning, that a violation of the Sherman Act might be involved, do 
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you think that the Federal Communications Commission acted in the 
light of its duty, to see to it that matters of this sort were judged on 
the basis of the principles underlying the Sherman Act ? 

Mr. Barnes. | can’t answer that question, Mr. Chairman. 

Mr. Keatine. Well, I congratulate you, Judge Barnes, on not seek- 
ing to characterize the activities of another Government Department. 
And probably, judging from some other hearings we have had, it 
might be advisable, because they would be called up here and would 
be asked what kind of a shop you were running, too. 

The CuarrMan. No; there is no intention to spy into the activities 
of the Department of Justice with that idea in view, none whatsoever. 
1 have great respect for the work that Mr. Barnes is doing. 

But it is not a fair statement you had indicated to the Federal Com- 
munications Commission that there might be a violation of the Sher- 
man law and yet nonetheless the Communications Commission went 
on to approve, without hearing, this exchange? 

Mr. Barnes. In the first place, I don’t know whether it was with- 
out hearing or not, Mr. Chairman. 

In the second place, it directly speaks for itself. 

I felt that there were antitrust problems; I notified them of that; 
and the decision came out the next day. Everybody will have to draw 
their own conclusions on that. 

The Caarrman. I read from the dissenting opinion of Commis- 
sioner Bartley: 

I dissent. I am of the opinion that the Commission should designate these 
applications for hearing upon appropriate issues, designed to obtain a full and 
complete disclosure on the record of all the facts concerning the questions and 
matters set forth * * * 
and so forth. 

Mr. Scorr. May I see the report ? 

The Cuartrman. So that apparently on the statement of one of the 
Commissioners who wrote the Seeeut, there wasn’t any hearing. 

I will ask the question again. Is it not a fair conclusion to state that 
the Commission approved the exchange despite the fact that you had 
indicated that there might be a violation of law, and that approval 
was without hearing ? 

Mr. Barnes. In the first place, Mr. Chairman, I don’t know how 
far that letter that I wrote to the chairman got, as far as circulation 
is concerned ; I don’t know whether anybody in the Commission saw it. 
[ don’t know whether it was laid on Mr. McConnaughey’s desk until 
he returned to town—I rather doubt it, but I certainly have no exact 
knowledge of it. 

And I don’t know that the position that was taken by the Depart- 
ment of Justice was known to one or all or any of the members of the 
Commission. Furthermore, I can’t second-guess them. They ap- 
parently came to their own conclusion as to what was proper under the 
circumstances. 

And may I point out that this is a very complicated transaction, 
and a transaction which I cannot say very much about. But I will say 
this: that it is a transaction where it might very well be that an indi- 
vidual at 1 time would say 1 thing, and at some other time would say 


. . . = . 
something else, in reporting to various branches of the Government. 
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The Cuarrman. Weren’t you informed about this transaction long 
before that letter that you wrote, of December 27 ? 

Mr. Barnes. May I have the question again, please ? 

(Question read. ) 

Mr. Barnegs. Yes, sir. 

The CHarrman. And do you know how long before December 27 
that was? 

Mr. Barnes. Oh, I think we first heard about it some 6 months or so 
before. But I have a very definite recollection that certain facts or 
alleged facts came to my attention from 2 particular individuals 
with whom I personally conferred a very short time before that letter, 
within 2 weeks, probably within 10 days. 

The Cuairman. Then, 6 months before December 27, you were 
apprised of this situation. Did you receive any document or report 
from the Federal Communications Commission as to the case? 

Mr. Barnes. I believe we did. I would have to check that with the 
staff. I know we received some things from them. I say that I 
know—I am pretty sure we did. . 

The Cuarrman. Did you instruct some examination to be made of 
all those documents ? 

Mr. Barnes. Certainly. We had a staff investigation. 

The Cuarrman. And then you came to the conclusion indicated in 
your letter of December 27? 

Mr. Barnes. Mr. Chairman, it was not based, as I have indicated— 
I have said enough to indicate to you, I think, that we got certain 
information by way of documents, we got certain information by way 
of reports. But we also got information by way of oral statements 
made by parties—when I say “parties,” I do not necessarily mean 
parties to this transaction, but interested individuals—some of it came 
to us on a confidential basis and restricted manner—so that on the 
information that I had, in sum total, there was sufficient to cause me 
to register concern. 

That was about as far as I would go without a further and more 
complete examination and investigation of the facts. 

The CHarrman. I read you from the second paragraph of your 
letter. It says: 

In the light of information now at hand— 

This is the letter of December 27, 1955— 


I have authorized a preliminary investigation of this situation by the Antitrust 
Division. There appears to be a serious question as to whether or not the pro- 
posed transfer is unreasonably restrictive, and thus violative of the Sherman Act. 

I take it, then, you started a preliminary investigation as of 
December 27 ? 

Mr. Barnes. Well, we started a preliminary field investigation as 
of about that time, as I recall it. In other words, I believe it was 
about that time that we sent out trained investigators to develop cer- 
tain matters. 

The Cuarrman. And before your investigation could proceed, for 
more than a few hours, the decision was rendered in the next few 


days? 
Mr. Barnes. I think that speaks for itself, Mr. Chairman. 
Mr. Scorr. Mr. Chairman, may I comment for the record ? 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 27 


The OmarRMAN,. Yes, sir. ol 

Mr. Scorr. I notice—just so that we will have the record straight— 
apparently 5 of the 6 Commissioners acted favorably, and 1 Commis- 
sioner filed a dissenting opinion. In the majority opinion, this state- 
ment appears: 

In the instant case there is no scintilla of evidence that NBC conspired with 
anyone to monopolize production of network or local programs. No price fixing 
for advertisers is remotely apparent. NBC exercised its superior bargaining 
position to exchange a smaller market station (Cleveland) for a larger one 
(Philadelphia ). 

No suggestion is made that NBC is attempting to keep other networks out of 
the Philadelphia market or any other market. 


~ 


Mr. Keating. Is Philadelphia considered a better market than 
Cleveland ; 

Mr. Scorr. Philadelphia is the fourth in the country. I am glad 
you asked me that. It is certainly a great marketing area; other than 
your own particular area, it is the largest and most important market- 
ing area in the country. 

The statement is further made: 

No suggestion is made that NBC is attempting to keep other networks out of 
the Philadelphia market or any other market. Nor that it has conspired with 
anyone to keep independent broadcasters out of the markets under considera- 
tion. Even Westinghouse is free to reenter the Philadelphia market with an- 
other network company or as an independent, if it be so advised. No restraint 


of trade or attempt to monopolize television services in any of the trading 
areas involved are discernible in this exchange transaction. 


And further, in the opening of the opinion, it is stated: 


A complete disclosure of all relevant facts has been frankly made. 

Unless the Commission is of a view that all of the relevant and material facts 
are not in the possession of the Commission and can be obtained by no other 
means than a formal hearing, a hearing is not required. Section 310 (b) does 
not require a hearing. A summary of the interviews and the answers to written 
interrogatories indicates that no question propounded remains unanswered. 
There is no suggestion or even an intimation that any of the representations 
made by any person interviewed were untruthful, or that a full and complete 
disclosure was not made, or that material information was withheld. All that 
could possibly be achieved by a formal hearing was obtained through the inves- 
tigatory process. The prime function of a hearing is to determine issues of 
fact or of law. No conflicts appear either in factor or in the law. The matter 
is ripe for decision. All that remains is application of Commission policy. If 
additional facts were deemed material, no reason appears why they cannot be 
obtained by furtherance of the investigatory process. 


I just read that to further clarify the record. I know nothing 
whatever of it. 

The Cuamrman. Despite what you have read, and what the distin- 
guished gentleman from Henmaplsomia has said, you still thought, 
Judge, that there was a serious question as to whether there was or 
was not a violation of the antitrust laws? 

Mr. Barnes. Yes, sir. 

I thought there was a serious question, otherwise I would not have 
written the letter. I wanted to be sure, however, not to be misunder- 
stood. At that time I had no way of determining whether or not the 
matters that caused me this serious concern were authentic or not. 
or whether or not that information in any form was in the hands of 
the Commission. 


o7—pt. 1, vol. 1——4 
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The Cuarrman. The gentleman from Pennsylvania has taken some 
time out to read from the majority report. I shall now read portions 
of the minority report. 

Mr. Keating. I am glad to have the minority heard on this problem. 

Mr. Scorr. I was wondering whether we had to call the American 
Civil Union in to see that the rights of this particular minority of Mr. 
Keating and I were preserved. But I don’t think we need that. 

The Cuarrman. The Chairman is always anxious to see that 
minority rights are protected. 

Commissioner Bartley says: 


I dissent. I am of the opinion that the Commission should designate these 
applications for hearing upon appropriate issues, designed to obtain a full and 
complete disclosure on the record of all the facts concerning the questions and 
matters set forth below, so that the Commission will thereafter have an adequate 
factual basis upon which to reach a determination as to whether these transfers 
will, in fact, serve the public interest, convenience, and necessity. 

On the basis of the information presently before the Commission, and having 
in mind particularly the staff report of the preliminary inquiry as to the cir- 
cumstances underlying these proposed transfers, there exist, to me, in this 
transaction disturbing and unanswered questions of fact and serious deviations 
from established Commission policy. In addition, it is to be noted that the 
proposed transfers present some of the very problems concerning network owner- 
ship or stations and network affiliation policies and practices which Congress di- 
rected the Commission to examine in its overall study of radio and television 
network broadcasting. 

I am going to skip some of the other relevant paragraphs and sub- 
paragraphs. 

The facts, as far as we know them now, in this transaction present serious 
questions as to the desirability and possible legality of the competitive practices 
followed by the network in obtaining dominance of major broadcast markets. 
One of the principal purposes of the original network regulations was to break 
the stronghold which the two major networks had on the broadcast industry 
and to give the individual licensee a freedom of choice as to network affiliation 
and choice of programs. These principles would certainly apply in connection 
with freedom of choice as to the licensee’s ownership of stations. 

ES * * * * * * 


Consequently, I feel that the following questions with respect to the NBC- 
Westinghouse transaction must be satisfactorily answered before I can make the 
affirmative statutory determination that a grant would serve the public interest: 

(1) Did the pressure by NBC on Westinghouse to sell the more profitable 
Philadelphia station for a less profitable Cleveland station—through the threat 
of removing its network affiliation—constitute duress (see exhibit 1A of appli- 
cations BAL-2061, etc.) ? 

(2) Did the apparent withholding of the NBC affiliation for Westinghouse’s 
Pittsburgh station—until the Philadelphia-Cleveland “swap” was agreed to— 
constitute a tie-in arrangement contrary to the public interest? We inquired in 
our 309 (b) letter “whether National Broadcasting Co. used its power to grant 
or withhold network facilities as an instrument to persuade Westinghouse to 
accept the proposed Philadelphia-Cleveland exchange.” I am unable to find 
any satisfactory answer to this question in the NBC-Westinghouse replies of 
November 10, 1955. 

(3) Is the acquisition here by NBC of a preferred competitive position (that is, 
a network owned and operated station in Philadelphia) by use of its dominant 
position and the leverage of network affiliation consistent with the public in- 
terest? 

(4) Does the replacement of an independent licensed station by a network, in a 
market where only three VHF channels are allocated, constitute a violation of 
our network rules regarding the licensing of stations to networks where there 
are unequal or inadequate facilities available? (Sec. 3.658 (f).) 

(5) Does the replacement of an independent operator in this major market by 
a network owned and operated station serve the public interest in terms of 
availability of that outlet for the listening public and advertising? 
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(6) What changes will take place in the programing of the AM and TV 
stations in the Philadelphia area as the result of acquisition of KYW and WPTZ 
by a major network? Will such changes in programing better serve the interests 
of the public and local advertisers in the area? 

(7) If this transfer is shown to be unrelated to the needs of the public or its 
interests and solely activated because of the decision of the network to enhance 
its competitive position, does this transfer constitute “trafficking in frequencies” ? 

Another vitally important element in this case is the extent to which our action 
may effectively preclude other governmental agencies from examining into the 
circumstances of the transaction whereby Westinghouse gave up its Philadelphia 
stations to NBC. The Federal Trade Commission has jurisdiction, by virtue of 
the provisions of the Clayton Act, over cases involving the acquisition by one 
company of a part of the assets of another, if the effect thereof may be sub- 
stantially to lessen competition. In addition, the Department of Justice has con- 
current jurisdiction for the enforcement of antitrust laws. It appears to me that 
there is a substantial question whether, once the Commission grants its approval 
to these transfers certain provisions of the Clayton Act, namely, 15 U. S. C., 
section 18, might prevent the Federal Trade Commission and the Justice Depart: 
ment from taking any effective action in the event they concluded that possible 
violations of the antitrust laws were involved in the circumstances of these 
transactions. I believe that this is a further serious matter which requires that 
the Commission hold a hearing in this matter before taking final action. 


Mr. Kratina. Mr. Chairman, I would like to ask a question, whether 
the National Broadcasting Co. and Westinghouse were advised of these 
hearings and were told that we were going to retry this case here this 
morning, or not. 

It seems to me they should be. 

The Cuatrman. Invitations are in the process of being extended to 
the officials of these companies. 

Mr. Keattne. Were they advised of this hearing this morning? 

The Cuarrman. They were not. 

This hearing is to determine the relations between the Department of 
Justice and the Federal Communications Commission. And I think 
these questions are very pertinent as to whether or not the Federal 
Communications Commission in this particular instance acted inde- 
pendently of the admonition made to it by the Justice Department. 
Certainly, you have a situation where on December 27 a letter was sent 
to them from an agency which has concurrent jurisdiction, and yet 
without hearing, the very next day, despite that admonition, approval 
was given by the Federal Communications Commission. 

Mr. Keatrna. The chairman, and perhaps even also the witness— 
the witness not directly, the chairman directly—is attacking this de- 
cision. And it is, I assume, a matter of great interest to the persons 
involved. Itisthe first time I ever heard of it. 

But it seems to me that when we are going to try to upset a decision 
of an administrative body here, in this committee, that the parties who 
are Interested in it ought to have some notice of what is going on. 
They ought to be here to hear these things that are said here—the 
comments of the chairman, and so forth. 

_The action of a congressional committee is bound to have con- 
siderable weight with a Government agency, and if the chairman’s 
motive is to get the Federal Communications Commission to reverse 
itself I should think the NBC people and the Westinghouse people, 
or anyone else interested in this hearing, ought to be here and hear 
what is going on, and should be advised as to what is going on. Only 
plain fairness demands that, it seems to me. 
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The Cuatrman. There has been no indication from me that I want 
any decision reversed at all. The public interest is involved and there 
is a question as to whether or not there should be legislation to change 
some of the practices. I am not interested so much in the decision 
made by the Federal Communications Commission as to those par- 
ticular stations. 

My interest involves the relations that exist between the Federal 
Communications Commission and the Antitrust Division of the De- 
partment of Justice on matters of this sort, and that is the only reason 
why this case was brought out. I have no ax to grind. I am not 
interested in these stations or these networks, except that the public 
interest is involved. 

I think the facts here clearly indicate that in this particular case 
there wasn’t that rapport, if I may use that word, that is so essential 
in matters of this kind. 

Mr. Scorr. I did not hear about these mergers, but I suddenly 
noticed a change of call letters on television the other day. I think 
what Mr. Keating is pointing out is that when implied criticism is 
leveled at these various television concerns, including the networks, 
and the press are here—and all these charges that develop today will 
be in the press—there should be an opportunity for the various par- 
ties affected to meet the same issues in the current editions of the news- 

papers. 

rankly, I may be a little too concerned about having all sides heard 
in the press at one time, but I think that would be part of our re- 
sponsibility. I am a little surprised that they didn’t receive any 
notice of the hearing. 

The CHatrman. I indicated to the gentlemen that they would be 
notified and have an opportunity to say anything about this case that 
they wish. 

I will ask the gentleman if he thinks it is proper for the Federal 
Communications Commission to make a decision the very next day 
after the letter from the Department of Justice was received—the let- 
ter which we put in the record. 

I will ask you that. 

Mr. Scorr. I will be glad to reply. I have no way of knowing 
whether it was proper or Sconmeeaaniiiae I am suddenly confronted 
with a record which I haven’t read and which I first examined a 
moment ago. 

On a cursory examination, it would appear that their action was 
proper. But again, I don’t know. 

e Cuarrman. Don’t you think they could at least have paused 
in their deliberations and not thumbed their noses at the Department 
of Justice— 

Mr. Keattne. That is just exactly what I have been getting at; 
and the purpose of this hearing is to show that one agency of the 
Government is thumbing its nose at the other. That is what this 
hearing is about. 

And, Judge, again I congratulate you on not joining in the alle- 
gations of nose-thumbing, because there has been a lot of high falutin’ 
talk about legislation. But what we are getting at here by this line 
of questioning is criticism of an agency of the Federal Government. 

_ Now, we don’t need to be coy about it or beat around the bush ; that 
is what we are getting at. They did hand out a decision the day after 
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they got a letter—but nobody knows how far that letter went, whether 
it reached the parties involved in this and whether they acted in the 
face of that letter or not. 

They apparently made a decision 2 or 3 days before that. It says 
so here. 

The Cuarrman. It was a date subsequent to that. 

Mr. Keatrne. The date is there. I don’t know anything about that. 
The Commission might have been sitting on the dissent; I know noth- 
ing about the facts of this particular matter. 

The thing I am getting at is that this is a matter of great interest, 
I assume, to NBC and Westinghouse—it is a matter, I assume, of major 
news to these two cities; it is a matter of major news when it hits the 
paper, that the chairman of a congressional committee is attacking this 
transaction, and their advertisers say to them, “Well, I don’t know if 
we want to have anything to do with you; Chairman Celler in Wash- 
ington has announced he is going to upset this thing.” 

The Cuarrman. The chairman hasn’t announced he is going to do 
anything of that sort. I want the record to indicate that clearly. I 
am not trying to upset any decision. I am only interested in the nego- 
tiations that were had between one department and the other. 

I may have used a strong term when I said “thumb their noses,” but 
that. is a colloquial expression 

Mr. Scorr. Not in Philadelphia, Mr. Chairman. We have a mayor 
that used that expression in referring to his critics, so the record is—— 

The Cuarrman. Anyway, the record is clear, the FCC did not offer 
what I consider proper cooperation to the Department of Justice. 

Will you continue, Judge Barnes? 

Mr. Barnes. I want it distinctly understood at this time that I am 
not criticizing the decision of the committee, and I am not criticizing 
the Sennen and nothing that I have said is to be interpreted as 
such, 

As I have pointed out to you, I may have very well had at that time 
information of a nature that was not authenticated, which I desired to 
have proved or disproved at this time, which might not have had effect 
on the decision of the Commission. It is also true that they might 
have had information which I had no knowledge of. 

I am merely looking into this question at the invitation of the chair- 

man in response to specific questions, and I think that the record speaks 
for itself. 
_ Mr. Quieter. While you may not be criticizing the Commission or 
its decision, Judge, you are certainly not condoning the cooperation 
that existed between the Commission and the Justice Department in 
this case? 

Mr. Barnes. I am not taking any position at all. They have their 
responsibility, and [have mine. I felt that was necessary in order for 
me to discharge my obligation to advise them as soon as I could after 
we had some information that I thought might be of importance, to 
advise them of that fact, and the implications that might arise there- 
from, and that I did. 

Mr. Quiatry. Is this typical of the coordination between the two 
departments, or is this just an isolated, horrible example? 

Mr. Barnes. Without commenting on the validity of your charac- 
terization, I can merely state that this is the only incident. of its kind 
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that I know anything about, as between the FCC and the Depart- 
ment of Justice. 

The Cuarrman. You may proceed. 

Mr. Barnes. In view of the soliloquy that has taken place—I 
shouldn’t say “soliloquy” —— 

Mr. Keartina. That is something that will put you to sleep, isn’t it? 

Mr. Barnes. I think, if I may, Mr. Chairman, I would like to 
place in the record from the middle of page 18, where I was stopped, 
to the end of the first paragraph on page 47. I think I will just 
introduce that by reference, if that is agreeable to you 

The Cuarrman. That is agreeable to me. 

Mr. Keatrne. It is highly agreeable to the minority. 

(The portion of the prepared statement of Mr. Barnes referred to, 
is as follows:) 


Authorizing establishment of an overseas radiotelegraph service, the Com- 
mission “found that competition, that is, duplication of radiotelegraph facilities 
would not impair the ability of the existing radio carrier, RCAC, and cable car- 
riers to render adequate service. * * * For such reasons the Commission con- 
cluded that competition was ‘reasonably feasible.’”* In addition, the Com- 
mission noted “that ‘overall competition for telegraph traffic generally’ would be 
increased, and more effective radio-telegraph competition introduced” and, 
therefore, “concluded that duplicate facilities should be authorized because of 
the ‘national policy in favor of competition.’ From this policy, the Commission 
said, it follows that ‘competition’ is in the public interest where competition is 
‘reasonably feasible.’ ” ? 

On appeal, the Court felt “it is improper for the Commission to suppose that 
the standard it has adopted is to be derived without more from a national 
policy defined by legislation and by the courts. Had the Commission clearly 
indicated that it relied on its own evaluation of the needs of the industry rather 
than on what it deemed a national policy, its order would have a different 
foundation. There can be no doubt that competition is a relevant factor in 
weighing the public interest. * * * Our difficulty arises from the fact that while 
the Commission recites that competition may have beneficial effects, it does so in 
an abstract, sterile way.’ * Thus, the Commission relied “not on its independent 
conclusion, from the impact upon it of the trends and needs of this industry, that 
competition is desirable but primarily on its reading of national policy, a reading 
too loose and too much calculated to mislead in the exercise of the discretion 
entrusted to it.” 

“To say that national policy without more suffices for authorization of a com- 
peting carrier wherever competition is reasonably feasible would authorize the 
Commission to abdicate what would seem to us one of the primary duties imposed 
on it by Congress.”* Asa result, the Court would require the Commission not to 
“make specific findings of tangible benefit,” but merely to “warrant, as it were, 
that competition would serve some beneficial purpose such as maintaining good 
service and improving it.”° More generally, the Court observed, “That there is 
a national policy favoring competition cannot be maintained today without care- 
ful qualification. It is only in a blunt, undiscriminating sense that we speak of 
competition as an ultimate good. Certainly, even in those areas of economic 
activity where the play of private forces has been subjected only to the negative 
prohibitions of the Sherman law, this Court has not held that competition is an 
absolute.” ° 

In contrast to the Motor Carriers Act construed in the McLean case, the Civil 
Aeronautics Act specifies, among its objectives comprising the “public interest” 
standard, “competition to the extent necessary to assure the sound development 


1Td. at 88. 
2Td. at 89. 
81d. at 94. 
*Id. at 95. 
5Td. at 96-97. 
¢Id. at 91-92. 
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of an air transportation system.”* Applying this standard, the Board, for ex- 
ample, disapproved American Airlines’ proposed acquisition of Mid-Continent.° 
Reaching this conclusion, the Board emphasized the effect of American’s absorp- 
tion of Mid-Continent’s strategic linking routes ® both on American’s incentive to 
develop competitive routes and on foreclosure of Mid-Continent’s competitors from 
American’s business over the link routes. 

The beginning point for the Board’s analysis “was the size and competitive posi- 
tion of American” as the “largest of the domestic air carriers.”” The Board 
concluded that a result of the proposed merger “would be proportionally less 
economic pressure upon the American-controlled system to work out efficient com- 
plementary services.” In addition, the Board found that American’s adsorption 
of Mid-Continent “must reasonably be expected to produce so great a diversion 
of traffic from other air carriers as would * * * impair the competition we deem 
necessary to assure an adequate air transportation system.” ™ 

Summing up analyses of these mergers, let me state my view that in any in- 
stance the weight to be accorded competitive factors in measuring “public inter- 
est’ turns, of course, on congressional intent. At the outset, this issue may in 
some cases be one for agency determination. The agency must make some “in- 
dependent conclusion” % concerning the congressionally intended role for compe- 
tition as well as indicate in any case the effect on “public interest” of promoting 
competition.” 

Ultimately, however, the agency’s interpretation of congressional design is 
clearly a proper subject for judicial review.” True, as the court stated in McLean, 
the “ ‘wisdom and experience of * * * [the agency],’ not of the courts, must de- 
termine whether the proposed consolidation is ‘consistent with the public inter- 
est.’”?* Equally true, however, it is the Court’s “responsibility to say whether 
the Commission has been guided by proper consideration in bringing the deposit 
of its experience * * * to bear * * * in [determining] the public interest.” ” 
Where Congress has been silent, the basic policy of our antitrust laws requires 
the Court’s conclusion that competition, at least where all other considerations 
involved are equal, is in the “public interest.” In all instances, the courts, in 
reviewing agency discretion, should recognize that “administrative authority to 
grant exemptions from the antitrust laws should be closely confined to those 
(instances) where the * * * (regulatory) need is clear.” * 

So much for a short consideration of competitive factors applied by regulatory 
agencies in approving mergers. 

(c) Rate agreement bureaus and conferences under the regulatory statutes.— 
Beyond the approval of mergers, three principal regulatory statutes immunize 
certain private rate agreements, upon agency approval, from antitrust coverage. 
Thus, the Reed-Bulwinkle Act provides that certain carriers may apply to the 
Interstate Commerce Commission for approval of agreements relating to “rates, 
fares, classifications, divisions, allowances or charges.” *” The Commission may 
approve agreements meeting prescribed standards, and these, as a result are 
exempt from antitrust. Similarly, the Civil Aeronautics Act requires filing of 
agreements “relating to the establishment of transportation rates, fares, charges 


740 U. S. C., sec. 402 (1952); see also Air Freight case, 10 C. A. B. 572 (1949), affd. 
192 F. 2d 417 (D. C. Cir. 1951) (Civil Aeronauties Board granted certification to new 
air freight applicants though existing passenger and freight carriers introduced . .dence 
suggesting their ability adequately to handle foreseeable traffic load). 

87 C. A. B. 365 (1946). 

®*Thus, the Board found that “for some past periods, connecting traffic has accounted 
for more than 50 percent of dollar volume of Mid-Continent’s business.” Id. at 373; see 
also 379. The Board found, however, that “American’s participation in connecting busi- 
ness with Mid-Continent uniformly has been very minor both relatively in comparison with 
ee of other carriers and alone in absolute numbers.” Id. at 374. 

©Id. at 377. 

"Td. at 382. 

121d. at 379. 

95 (1988). Communications Commission v. R. C. A. Communications, Inc., 346 U. 8. 86, 
vo Pde . 

41d. at 96. However, the Court has noted that an agency “is not required to make 
Specific findings of tangible” effect. For in “the nature of things, the possible benefits of 
competition do not lend themselves to detailed forecast.” Id. at 96-97. 
inher Communications Commission v. R. C. A. Communications, Inc., 346 U. S. 

953). 

18 McLean Trucking Co. v. United States, 321 U. S. 67, 87-88 (1944). 
ase Communications Commission v. R. C. A. Communications, Inc., 346 U. S. 86, 91 

18 McLean Trucking Co. v. United States, 321 U. S. 67, 93 (1944) (dissenting opinion) ; 
see also United States v. Borden Co., 308 U. 8. 188, 198-199 (1939). 

949 U.S. C., sec. 5b (1952). 
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for classification” and directs the Board to approve agreements “that it does not 
find to be adverse to the public interest.”” Finally, “every common carrier by 
water” is required to file with the Maritime Commission all agreements “fixing or 
regulating transportation rates or fares” or otherwise “preventing, or destroying 
competition.” ™ The Maritime Commission, in turn, is authorized to “disapprove, 
cancel, or modify any agreement” found to be “unjustly discriminatory or un- 
fair as between carriers, shippers, exporters, importers, or ports” or otherwise 
“in violation of that statute.” * 

In enacting section 5a of the Interstate Commerce Act, Congress sought some 
accommodation between “two important policies * * *. One is the policy set forth 
in the antitrust laws, that restraint of commerce is not in the public interest. 
The other is the policy set forth in the Interstate Commerce Act, particularly in 
the national transportation policy.” * 

On the one hand, section 5a implicitly recognizes that “rate bureau and classi- 
fication-committee methods have been considered a necessary part of the process 
of rail ratemaking.”™* They may encourage “the establishment and mainte- 
nance of ‘reasonable charges for transportation services, without unjust dis- 
crimination, undue preferences, cr advantages, or unfair or destructive competi- 
tive practices.’”’* On the other hand, the Commission may not approve any 
agreement “with respect to a pooling” or a “division” and more affirmatively, 
the Commission must find “that under the agreement, there is accorded to each 
party the free and unrestrained right to take independent action either before 
or after any determination arrived at through such procedure.” * 

Under this provision, more than 30 applications for approval of carrier agree- 
ments have thus far been submitted to the Commission. Application of Western 
Traffic Association Agreement™ is typical of the Commission’s construction of 
section 5a. There are some 112 railroads, the Western Traffic Association, 
sought approval of agreements “relating to procedures for joint consideration or 
establishment of rates, fares, classifications, divisions [or] allowances.” * 
Briefly described, the Western agreement provided for a number of special 
bureaus located in different geographical areas or concerned with various sorts 
of shipments. Within each bureau, rate proposals were first to be processed by 
standing rate committees, made up of full-time employees, who conduct public 
hearings upon notice to shippers. These committees make recomendations to 
member lines, who, if no objection is received, publish the tariff charge. Any 
objections were to be considered by a committee of freight traffic managers, 
whose decision might be appealed to another committee made up of the chief 
traffic officers of the member lines. The agreement finally reserved to each 
member of the association “the free and unrestrained right to take independent 


249 U.S. C., sec. 492 (1952). 

7146 U. S. C., sec. 814 (1952). 

246 U.S. C., sec. 814 (1952). 

*2H. Rept. No. 1100, 80th Cong., Ist sess., 12 (1948). Sec. 5a can best be understood 
against a background of pri-r legislation and litigation over rate agreements. The 
Interstate Commerce Act of 1887, responding principally to complaints about discrimina- 
tory rates and rebates (S. Rept. 46, pt. 1, 49th Cong., 1st sess., 180-181) was held to give 
the Commission no power to prescribe future rates or approve rate agreements. See 
United States vy. Trans-Missouri Freight Ass’n., 166 U. 8S. 290, 315 (1897).) Soon after, 
existing rate agreements, pooling traffic, distributing earnings to each member, and 
prescribing money penalties for violation of their rate decisions were held illegal under 
the Sherman Act (United States vy. Trans-Missouri Freight Ass’n., 166 U. S. 290 (1897) 
and United States v. Joint Traffic Ass’n., 171 U. S. 505 (1898)). In apparent response, 
the Elkins Act of 1903, the Hepburn Act of 1906, and the Mann-Elkins Act of 1910 
facilitated Commission proceedings for carrier deviation from published rates and em- 
powered Commission fixing of future and joint rates, as well as Commission suspension 
of proposed rate changes. The Transportation Act of 1920 further added to C-mmission 
responsibilities by enabling the fixing, not only of maximum just and reasonable, but also 
minimum or precise rates by groups or territories. In addition, the C-mmisison was 
empowered, in compliance with legislative standards, to approve pooling and certain rate 
agreements. Antitrust immunity, however, did not necessarily follow from such approval. 
ao — v. Pennsylvania Railroad Co., 324 U. S. 489 456-457 (1945).) Sec. 5a 
on0oWwed. 

~ Try ity for Western Traffic Association Agreement, 276 I. C. C. 183, 190 (1949). 

%3d., at 211. 

7649 U. S. C., sec. 5b (1952). 

7276 I. C. C. 183 (1949). 

Td. at 183. As the Commission noted, this agreement “continues in form and sub- 
stance the organization and procedures as presently exist in this area.” Id. at 184. 
Relevant here is the association's contention that “between 80 percent and 90 percent of 
all traffic transported” by them “moves on rates * * * prescribed by the Commission as 
pare of its scheme for closely integrated rate adjustments by the western district and 
between that district and other territories.” Id. at 198. 
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action either before or after any determination is arrived at after any provision 
herein provided.” ” 

Opposing approval, the Department of Justice urged first that the agreement 
“does not actually accord to each party thereto the free and unrestrained right to 
take independent action as required by paragraph (6) of section 5a.” * Second, 
the Department contended that it went so “far beyond the congressional purpose 
to permit approval of carrier conferences” that “the Commission may not find 
that the national transportation policy will be so furthered by the agreement as 
to outweigh its disadvantages to the public interest to be guarded against by the 
antitrust laws.” ™ 

Rejecting the Department’s contentions, the Commission, with minor excep- 
tions, approved the proposed agreement. Referring to the provision expressly 
asserting each member’s right to independent action, the Commission reviewed 
procedures for objection and then found “that resort to independent action has 
not been infrequent.” ™ 

Turning then, to consideration of its public interest guide, the Commission 
first stated its conclusion that such agreements formed “a necessary part of the 
process of railroad ratemaking.” ” It pointed out that no “party to the proceed- 
ing (including the Department of Justice) denies the need, as a practical matter, 
for the joint consideration of many proposed changes in rates at the grassroots 
level.” * Then, emphasizing the necessity of such agreements in fulfilling public 
interest objectives, the Commission concluded that rate adjustments must be 
viewed only against the background of “the effects they will have on the entire 
structure and the need for as much stability of rates as is practicable.’ Thus, 
the Commission found that there “is no alternative to procedures calling for such 
initial joint consideration of proposed rate changes” to avoid that “cutthroat 
competition * * * so strongly condemned in the Commission’s early * * * re- 
ports and which clearly would be inconsistent both with the basic nature of rates 
and obligations imposed on railroads by the act.” * 

Despite this admitted damper on railroad price rivalry, the Commission never- 
theless found that “the present agreement would not contribute to the decline of 
essential competition.” The competition envisioned, however, was from other 
modes of transportation. As the Commission stated: “Since the advent of motor 
carrier and air transportation, competition is a more potent factor in ratemaking 
than it has ever been.” ™ 

Perhaps greater emphasis on intraindustry price competition is reflected in the 
Civil Aeronautics Board’s treatment for proposed rate agreements.” In the 
Air Freight Tariff Agreement case, for example, the Board considered an agree- 
ment between certified air carriers relating to the fixing and maintenance of 
air freight tariffs. Provisions requiring parties to “give the common filing agent 
at least 15 days’ advance notice before any new tariff or any revision * * * is 
filed with the Board,” were included in the agreement. The proposal demanded, 
in addition, that parties “discuss with one another contemplated changes in 
{freight] rates, charges, * * * and services.” @ 

Rejecting the carriers’ contention that the advance notice provision was 
needed to enable other carriers promptly to meet competitive changes, the 


*Id. at 197. Two other types of appeals were specified. First, a proposal pending 
bef-re a particular bureau, upon a majority vote of the member lines of another bureau, 
might be referred to the executive committee of the Western Traffic Association for final 
action. Second, the chairman of the several rate bureaus might appeal any decision of 
the lower ranking committees of traffic officers to the executive committee. 

Td. at 207. 

* Tbid. 

3 1d., at 210. Cf. the conclusion of Lloyd K. Garrison, sitting as special master in 
Georgia v. Pennsylvania Railroad Co. Despite like procedures, he found that these 

agreements and understandings do not destroy the right of independent action, but to 
Some extent they dampen down the frequency of its use and serve as a deterrent, self- 
apeoR and noncoercive to the freedom of ratemaking” (17 I. C. C. Pract. J. 864, 869 
5 ' 
oi eee of Western Traffic Association Agreement, 276 I. C. C. 183, 190 (1949). 
d., at 213. 

% Thid. 

%Id., at 214. 

37 Td., at 214. 

S1d., at 214-215. 

® The Civil Aeronautics Act provides for filing with the Board of agreements between 
air carriers “relating to the establishment of transportation rates, fares, charges, or 
classifications,” and for Board approval of those agreements “it does not find to be adverse 
to the public interest.” Included among its objectives comprising the public interest, 
We repeat, is ‘“‘competition to the extent necessary to assure the sound development of an 
air transportation system” (49 U. 8S. C., sees. 402, 492 (1952)). 

® Air Freight Tariff Agreement case, 14 CAB 424, 428, 430 (1951). 
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3oard found that “compulsory filing of advance notices of proposed tariff pro- 
visions, would tend to eliminate individual incentives in this area as it would 
deprive a carrier of the opportunity of obtaining a competitive advantage for 
such an initiative.’“ Similarly, in refusing approval for compulsory predis- 
cussion of local rate changes the Board found that these “must inevitably tend 
toward the discouragement of individual ratemaking based upon competitive 
considerations. It is also obvious,” the Board continued, “that a forum for 
discussion of competitive rates not open to the public nor a regulatory agency 
presents a situation conducive to the establishment of rate levels by agreement 
rather than by competitive forces.” ” The Board concluded that such discussion 
should not be sanctioned unless we are prepared to abandon the concept of 
individual ratemaking in the air transport field.” “ 

In final analysis these conclusions were reached because of the Board’s concern 
with the “important policy objective” of preserving competition to the extent 
necessary to assure the sound development “of an air transportation system.” “ 
The Board was “not unmindful” of its obligation to protect “against unfair or 
destructive competitive practices.” However, the Board concluded that be- 
tween “the areas of unfair or deceptive practices, on the one hand, and unrea- 
sonable charges, on the other,” there exists “an area for individual initiative in 
the development of a sound air freight-rate structure.” “ 

Though rate agreements by shipping conferences are concededly authorized 
under the Shipping Act, the legality of contract or dual-rate provisions which 
such agreements sometimes include is not yet settled.“ Under such provisions, 
rates are cut to shippers who promise to ship exclusively with conference members 
for a specified time to a given area.* 

Counsel for the Maritime Board once stated that the dual-rate system “should 
be frankly recognized as a device tending toward the monopolization of ocean 
commerce in particular trades by the [conference]. * * * [I]f a contract system 
is wholly effective, it will result in a complete monopoly in the sense that all cargo 
moving in a trade where the system is used will move in ships of conference 
carriers.” ” 

The Shipping Act of 1916 authorizes the Board to approve agreements “fixing 
or regulating transportation rates or fares” which are found not to be “unjustly 
discriminatory or unfair” or to “operate to the detriment of the commerce of the 
United States” or “to be in violation of this act.”™ The act further provides, 


“1Id., at 429. The decision in International Air Traffic Association Conference reso- 
lution of 1945 (6 CAB 639 (1946)) is not at odds with this concern for allowing reflection 
of competitive advantages in rate differences. IATA embraced almost all international 
airlines. Its 1945 conference resolution proposed a system of regional traffic conferences 
made up of carriers serving each region. The Board noted that the conference agreement 
provided “broad powers to reach agreements on rates for all international air services” 
(id., at 640). However, the Board concluded that the agreement provision requiring “that 
the conference act, by unanimous vote, is to preserve the right of any carrier to take inde- 
pendent action” (id. at 645). And the Board noted that any “agreements between the 
members of IATA” must “in the case of United States air carriers’? be submitted to the 
Civil Aeronautics Board “for its approval or disapproval” (id. at 641). Most important 
was the Board's finding of British and French “fears concerning uncontrolled, competitive 
ratemaking by international air carriers’ and the insistence of those governments that 
“‘American-flag carriers operating on routes to and from territories controlled by them 
shall charge rates that have been approved by an appropriate international governmental 
agency or rates that have been fixed by agreements of all carriers operating throughout 
a given region” (id. at 642). Accordingly, the Board noted that the present resolution 
“establishes the only presently available machinery whereby the United States Government 
through this Board can share and have a voice in the regulation of the rates of our inter- 
national air carriers” (id. at 644), and approved the proposed agreement “for the limited 
period of 1 year in order that we may he in a position to evaluate it on the basis of actual 
experience gained from its operation” (id. at 641). Cf. American Airlines, Inc., certificate 
of public convenience and necessity, 2 CAB 16 (1940), and Northeast Airlines, Inc., et al., 
North Atlantic Route, 6 CAB 319 (1945). 

42 Air Freight Traffic Agreement case, 14 CAB 424, 431 (1951). The Board suggested, 
however, that where circumstances warranted, it could “grant specific permission to the 
parties to discuss local rates, subject to appropriate safeguarding conditions, including 
perme. the condition that such discussion be open to members of the Board’s staff. 

. na. 

41d., at 429. 

45 Ibid. 

46 Ibid. 

47 See Isbrandtsen Co. v. United States 96 F. Supp. 883, 889 (S. D. N. Y. 1951), affirmed 
by equally divided court, 342 U. S. 950 (1952). See also United States Navigation Co., 
Inc., v. Cunard Steamship Co., Ltd., 284 U. 8. 474, 487 (1932). 

48 Such a system is not employed in coastal or intercoastal shipping or by railroad con- 
ferences under the Interstate Commerce Act. I cannot precisely state the extent to which 
these conferences employ such system. 

#96 F. Supp. 883, 888, at n. 13 (1951). 

8 46 U. S. C., sec. 814 (1952). 
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however, that no shipping line may “directly or indirectly * * * retaliate against 
any shipper by * * * resort to * * * discriminating or unfair methods because 
such shippers patronized any other carrier.” “ 

The Departments of Justice™ and Agriculture, along with a nonconference 
steamship company, have urged that the latter provision outlaws all dual-contract 
provisions. Rejecting this position, the Board reasoned: “Such an interpreta- 
tion would be contrary to the interpretation * * * uniformly given since the 
adoption of the act in 1916; * * * would make impossible any harmonious admin- 
istration of the act as a whole; * * * [and] would extend the application of 
section 14 (3) to carriers’ activities generally, whereas we think application is 
limited to such retaliation as is there described.” ™ 

In essence, the Board’s position rests on the conclusion that, for conferences to 
operate effectively “something more than voluntary shipper cooperation must 
be agreed to”; and that “the dual rate system is the device which has been 
developed for that purpose.’™ In the Board’s review, the result is that “such 
a provision may be authorized * * * unless the Board finds that it is ‘unjustly 
discriminatory or unfair as between carriers, shippers, exporters, importers, or 
ports.’ ” ® 

To date no court has resolved these conflicting interpretations. 


II, PRIMARY JURISDICTION 


The timing of such judicial scrutiny, as well as whether or not conduct is to 
be tested by antitrust or only regulatory statutory standards, may ultimately 
depend on whether a court applying the doctrine of “primary jurisdiction” bars 
a plaintiff from proceeding until some or all of the matters complained of have 
been considered by the appropriate regulatory agency. The rationale for such 
judicial restraint finds recent expression in United States v. Far Eastern Con- 
ference et al.“ 

There the Antitrust Division sought to enjoin a shipping conference from use 
of the dual rate system. Though the basic conference agreement had been 
approved by the Federal Maritime Board’s predecessor, the dual contract system 
had not been submitted.” Had the dual rate system been approved by the Board, 
antitrust attack might have been barred.” 

For its rationale, the Court relied on “‘a principle, now firmly established, that 
in cases raising issues of fact not within the conventional experience of judges, 
or cases requiring the exercise of administrative discretion, agencies created by 
Congress for regulating the subject matter should not be passed over. This is 
so even though the facts, after they have been appraised by specialized compet- 
ence, serve as a premise for legal consequences to be judicially defined. Uni- 
formity and consistency in the regulation of business entrusted to a particular 
agency are secured, and the limited functions of review by the judiciary are 
more rationally exercised, by preliminary resort for ascertaining and inter- 
preting the circumstances underlying legal issues to agencies that are better 
equipped than courts by specialization, by insight gained through experience and 
by more flexible procedure.”” 


5346 U. S. C., sec. 812 (1952). 

1951)" for example, Isbrandtsen Co. v. United States, 96 F. Supp. 883 (S. D. N. Y., 

51). 

53 Isbrandtsen Co. v. North Atlantic Continental Freight Conference et al., 3 F. M. B. 
235, 240 (1950). 

1d., at 245. 

5 Isbrandtsen Co. v. United States, 96 F. Supp. SS3, 886 (1951). 

54342 U. S. 570 (1952). 

1d., at 578-579. 

546 U. S. C., sec. 814 (1952). That immunity, however, would depend upon whether 

the Board has authority to approve any such dual-rate system—an issue, as we have noted, 
hever precisely passed upon by the Court. See discussion, supra. 
_ United States v. Far Eastern Conference et al., 342 U. S. 570, 574-575 (1952). The 
Urst pronouncement of “‘primary jurisdiction” in Texas & Pacific Ry. Co. v. Abilene Cotton 
0o., 204 U. S. 426 (1907), similarly emphasized a uniform regulatory pattern. In that 
nonantitrust case, the Court ordered. dismissal of a shipper’s action against a rail carrier 
ina State court for recovery of unreasonable freight charges prior to an administrative 
determination of their reasonableness. For analogous reasons the Supreme Court, in 
Keogh v. Chicago & Northwestern Ry. Co., 260 U. S. 156 (1922), held not merely that 
Commission proceedings were preferred over court determinations of reasonableness, but 
also that the Commerce Act remedies were exclusive, superseding the antitrust remedies 
of treble damages recoverable in the district court—even though plaintiff offers to prove 
that the alleged damaging rates result in a combination illegal under the antitrust laws. 
Cf. Georgia v. Pennsylvania Railroad Co., 324 U. S. 439, 455 (1945). 
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Refusing to entertain the Conference suit, the Court reasoned that “the allega- 
tions” of antitrust illegality “either constitute direct and basic charges as to 
be in effect a component part of them * * *.” The Court concluded that “The 
matter, therefore, is within the exclusive preliminary jurisdiction of the Ship- 
ping Board.”” Accordingly, the Court dismissed the complaint pending ‘‘pro- 
ceeding before the Board and subsequent judicial review of its order.”“ The 
Court noted that a later “similar suit * * * if appropriate was not barred.” ” 

Seatrain Lines, Inc. v. Pennsylwania Railroad Co.,® similarly emphasized that 
the conduct subjected to antitrust challenges fell within the regulatory statute 
as a warrant for refusing judicial action. There, Seatrain, operator of a rail 
ear ferry service, charged that competitor rail lines conspired with its cus- 
tomer roads to “exchange cars freely with each other, but not with Seatrain” 
and thus deprive Seatrain of its loaded car cargo.“ 

The court found that Seatrain’s car exchange provisions with roads having 
through-route connections with Seatrain were “carried out under sanction of the 
Interstate Commerce Commission.” ® Affirming the Commission’s primary juris- 
diction over these exchange provisions, the court relied not only on “judicial 
policy” but also on “section 16 of the Clayton Act [which] expressly deprives 
private persons of access to the Federal courts for equitable relief against a 
carrier ‘in respect of any matter subject to the regulation, supervision,’ or other 
jurisdiction of the * * * Commission.” The court indicated, however, that 
Seatrain might file an amended complaint alleging conspiracy “to cause individ- 
ual railroads which do not share through routes with it to deny Seatrain per- 
mission to use and carry their freight cars’; for the “Commission has plainly 
ruled that it has no control or authority over such withholdings.” “ 

However, the Air Transport Association ® case suggests that even where “the 
allegations of the complaint reveal that” the regulatory act “covers the dominant 
facts alleged * * * as constituting a violation of the Antitrust Act,” antitrust 
recovery may merely be postponed rather than forever barred when the regula- 
tory statute affords no remedy comparable to that embodied in the antitrust 
statutes. The court there noted that “The same set of facts may give rise to both 
a violation of the Civil Aeronautics Act and a violation of the Antitrust 
Act * * * [A] combination of the two statutes and of the remedial provisions 
thereof can best be accomplished * * * [if the district court retains] juris- 
diction of the antitrust suit while an appellant seeks his remedies from the 
Board. * * * The proceedings before the Board will result in a determination 
by it to the extent of its jurisdiction over the subject matter. In addition, they 
will produce a record, findings of fact and conclusions of law as to whether the 
specific practices complained of are legal or illegal under the Civil Aeronautics 
Act.” The court acknowledged that such a “procedure” may “make for consid- 


© United States v. Far Bastern Conference et al., 342 U. 8. 570, 574 (1952). See United 
States Navigation Co. v. Cunard Steamship Co., 284 U. 8S. 474. 485 (1932). Compare 
Georgia v. Pennsylvania Railroad Co., 324 U. S. 439 (1945). There the United States 
charged that defendants fixed arbitrary and noncompetitive rates “for transportation of 
freight by railroads to and from Georgia so as to prefer the ports of other States over 
the ports of Georgia’ (Id., at 443). The Court conceded that “the Commission has au- 
thority to remove discriminatory rates of the character alleged to exist here’: nonethe- 
less, it felt that the charged “combination * * * [exceeded] the limits of the collaboration 
authorized” by the Commission and involved ‘‘a conspiracy over which the Commission 
has no authority but which, if proven to exist, can sg inder the Commission in the 
tasks with which it is confronted” (Id., at 459-460). F nally, the Court noted that even 
if “these rates had been approved by the Commission, * * *proceedings by the Govern- 
ment” would not be barred (Id., at 458; but see 49 U. S. C., sec. 5b (1952) ). 

= a States v. Far Eastern Conference et al., 342 U. S. 570, 577 (1952). 

6 207 F. 2d 255 (3d Cir., 1953), certiorari denied, 345 U. S. 916 (1953). 

%Id., at 260. 

® Id. at 260. 

Id. at 259. As to exchange provisions within Commission jurisdiction, the court re- 
viewed Commission action already taken to aid Seatrain which declared “the duty of 
tees h eg peronents to permit Seatrain to use their cars.” Id. at 258. 

. a : 

88. 8. W., Inc. v. Air Transport Ass’n. of America, 191 F. 2d 658, 662 (D. C. Cir. 1951). 

® Id. at 664. Cf. Slick Airways v. American Airlines, Inc., 107 F. Sus . 199 (D. N. J. 
1951), appeal dismissed 204 F. 2d 230 (3d Cir. 1953), certiorari denied 346 U. S. 806 
(1953). hat complaint charged that certificated air carriers conspired to drive com- 
petitive air-freight carriers out of business by (1) ‘‘abuse of the privilege of intervention 
and participation in CAB a * * * controlling plaintiffs * * * authority to en- 
gage in the air-freight business” and (2) waging a ae of unfair competitive prac- 
tices designed to appropriate the business” (id. at 2038). efusing to remand plaintiff's 
cause to the Board, the court, distinguishing Air Transport, noted that the “practice of 
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erable delay. But absent specific congressional action to deal with the problem, 
we see no other way in which to accommodate these conflicting statutory schemes 
and principles which follow in their wake.” ” 

Apart from whether the substance of the activities charged is covered by a 
regulatory statute, the question whether the regulatory statute “embodies a 
remedial system that is complete and self-contained,” whether “it prescribes a 
fitting remedy which * * * was meant to be exclusive,” is also relevant in 
determining primary jurisdiction.” As the court put it in the Air Transport 
Association case, when “the same set of facts * * * give rise to both a viola- 
tion” * of a regulatory and antitrust enactment, the availability of antitrust 
remedies turns on congressional design in fashioning remedies under the regula- 
tory statute. The court there noted that the “Civil Aeronautics Act, unlike the 
Shipping Act, does not authorize the reward of damages by the Board for viola- 
tion of its provisions.” Moreover, the act further provides that its “provi- 
sions * * * are in addition to such remedies” now “existing in common law or by 
statute.’ ™ Accordingly, though that cause was remanded for the Board to deter- 
mine if the acts complained of were “legal under the Civil Aeronautics Act,” the 
court suggested that acts the Board held beyond its jurisdiction or not legal under 
the act, might warrant treble damage recovery if later proved illegal under the 
antitrust laws.” 

Aside from the question of remedies, courts may be less willing to postpone or 
bar antitrust action where the regulatory statute involved does not provide “for 
detailed and comprehensive economic regulation.” United States v. Borden 
Co.,” for example, involved an alleged conspiracy to restrain and monopolize the 
production and marketing of fluid milk in the Chicago areas. Before the Court 
was the propriety of the district court’s dismissal of the indictment on the ground 
that “by the Agricultural Marketing Act, the Congress had committed to the * * * 
Secretary of Agriculture full and complete plenary powers over the production 
and marketing in interstate commerce of * * * milk.”™ Reviewing the Sec- 
retary’s powers, the Court concluded that, “the Agriculture Act is a limited stat- 
ute with special references to particular transactions.” Hence the Secretary 
is granted a right of only “limited” action.” Reversing the district court, the Su- 
preme Court held that such a “limited procedure” was not meant to “substitute 
for the provisions of the Sherman Act.” © 

A general approach to accommodation of court and agency roles emerges from 
analysis of these cases. As the court put it in the Air Transport case, in “each 


which plaintiff principally complains is that of predatory rate pees. a matter which 


has previously been before the Board upon extended hearings and has been the subject of 
findings and prospective relief” (id. at 216). Accordingly, unlike Air Transport, the court 
found “there do not presently a pear administrative problems which must be committed 
to the Board for its determination” (id. at 216). 

More generally, regarding reference to administrative agencies for specialized factfind- 
ing, with a stay of judicial proceedings in the interim, see Mr. Justice Frankfurter’s dis- 
sent in Montana-Dakota Utilities Co. v. Northwestern Pub. Serv. Co., 341 U. 8. 246-266 
(1951), and cases cited; see also Bruce’s Juices, Inc. v. American Can Co., 320 U. 8S. 743, 
745-746 (1947) ; United States v. Aluminum Co. of America, 148 F. 2d 416, 446-447 (2d 
Cir. 1945). Compare the provision of sec. 7 of the Federal Trade Commission Act, 15 
U. 8. C., see. 47, for the framing of equity decrees by the Federal Trade Commission as 
a tnaster in chancery. 

Ch. Soar) W., Inc. v. Air Transport Assa’n. of America, 191 F. 2d 658, 664-665 (D. C. 

r. ‘ 


1 Terminal Warehouse Co. vy. Pennsylvania Railroad Co., 297 U. S. 500, 514 (1936). 
ro ant States Navigation Co., Inc., vy. Cunard Steamship Co., Ltd., 284 U. S. 474, 
8 az). 

2191 F, 2d 658, 664 (1951). 

_ 31d. at 663. Cf. Terminal Warehouse Co. v. Pennsylvania Railroad Co., 297 U. 8. 500, 
514 (1936) ; United States Navigation Co., Inc., v. Cunard Steamship Co., Ltd., 284 U. S. 
474, 484-485 (1932); Keogh v. Chicago ¢ Northwestern Ry. Co., 260 U. S. 156, 163, 164 
(1922) (all suggesting that where specific damage provisions are included in regulatory 
statutes, the same set of facts poy not give rise to treble damage antitrust recovery). But 
see Georgia v, Pennsylwania Railroad Co., 324 U. 8S. 439 (1945) where the Court noted 
injunctive relief under the antitrust laws might be granted, not “against the continuance 
of any tariff,” but rather against the “alleged rate-fixing combination” (id. at 455). For 
“that is a_ matter over which the Commission has no jurisdicti-n” (id. at 455). 

8. 8. W., Inc., v. Air Transport Ass’n. of America, 191 F. 2d 658, 664 (D. C. Cir. 1951). 
.: *%Jbid. Similarly, note Slick Airways v. American Airlines, Inc., 107 F. Supp. 199, 
a 1, Betis” appeal dismissed, 204 F. 2d 230 (3d Cir. 1958), cert. denied, 364 
_¥8. 8. W., Inc., ¥. Air rs Ass’n., 191 F. 2d 658, 662 (D. C. Cir. 1951). Cf. 
United States v. Borden Co., 808 U. 8. 188, 196-198, 206 (1939). 

7 308 U. S. 188 (1939). 

*STd., at 196-197. 

® Td. at 198. 

“Td. at 206. 
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case brought against a regulated company under the antitrust laws, the subject 
matter and remedy afforded by the regulatory statute are compared with that 
of the antitrust laws. If the latter either covers subject matter outside the 
scope of the Commission's power or provides a remedy which the Commission 
may not give, then they remain in effect to that limited extent. This sort of 
approach gives the greatest possible effect to congressional intent. It subjects 
problems tended to be dealt with in a uniform manner within the framework of 
a particular industry to the agency empowered to regulate that industry. At 
the same time it gives effect to the antitrust laws in those areas not carved out 
from them by more specific economic regulations.” * 

Summing up these cases, it seems clear that if the essence of an antitrust 
action is an agreement already approved by an agency acting in accord with its 
enabling statute which specifies antitrust exemption, then Congress has barred 
prosecution of that antitrust charge. The problem is more difficult, however, 
where no statutory exemption is provided, assuming an agency acting in accord 
with regulatory statute has approved the action comprising the heart of the 
antitrust charge. Where an agency has found the challenged conduct is neces- 
sary and desirable to carry out duties imposed on defendants by regulatory 
statutes, Congress may have intended that the defendants not be subjected to 
the inequities of an antitrust charge based wholly on conduct which a regulatory 
agency has deemed desirable to a regulatory scheme.~ 

Where there is no finding, however, that the challenged conduci is required by 
regulatory goals, but the agency has found such conduct not inconsistent with 
the regulatory provisions, my own belief is that this fact alone, in all cases, 
should not warrant denial of antitrust relief. There may be instances where the 
challenged conduct, though not violative of the regulatory statute, should none- 
theless be open to antitrust attack. Absent specific antitrust exemption, I believe 
Congress did not intend the administrative agency in all cases to be the sole forum 
for determining antitrust questions stemming frem conduct subject to their 
jurisdiction. This is especially so since, and my own limited experience proves, 
as the RCA case suggests, it is by no means clear that courts will closely scruti- 
nize agency determinations of the weight to be given competitive factors in evalu- 
ating “public interest.”“ Disagreement with my view may in part be recon- 
ciled by a strict standard for court review of agency action. 

I have thus far considered conduct approved by an agency as either essential to, 
or merely not inconsistent with, regulatory objectives. Even where such approval 
occurs, it is clearly a proper subject for judicial scrutiny to determine whether or 
not the agency has accorded whatever congressionally intended weight to pro- 
motion of competition the particular statute requires. For, as I have noted, it is 
clearly the courts’ “responsibility to say whether the Commission has been 
guided by proper considerations in bringing the deposit of its * * * experi- 
ence * * * to bear * * * in [determining] the public interest.”“ In all in- 
stances, judicial review of agency action, I feel, should recognize that 
“administrative authority to grant exemptions from the antitrust laws should be 
closely confined to those [instances] where the transportation need is clear.” * 
Reluctance to permit exclusive recourse to administrative forums might diminish 
if that policy of judicial review were firmly set. 

Apart from instances where an agency has approved conduct subject to anti- 
trust challenge, there are situations where agency sanction has been denied.” 
Where failure to approve rested on lack of agency jurisdiction,” then the antitrust 
action should in all cases proceed. On the other hand, where the challenged 
conduct was held short of agency regulatory standards, then survival of the 


= 8. 8. W., Inc. vy. Air Transport Ase’n., 191 F. 2d 658, 661-662 (D. C. Cir. 1951). 

_=Cf., Special Master's Report in Georgia v. Pennsylvania Railroad Co., published in 
17 1.C.C. Pract. J., 864, 869 (1950). 

S Federal Communications Commission v. R. C. A. Communications, Inc., 346 U. S. 86, 
83-96 (1953). 

“Id... at 91. 

McLean Trucking Co. vy. United States, 321 U. S. 67. 93 (1944) (dissenting opinion) ; 
see also United States y. Borden Co., 308 U. S. 188, 198-199 (1939). 

S See, e. g., Slick Airways vy. American Airlines, Inc., 107 F. Supp. 199, 216 (D. N. J. 
Aesirai'Pines Tnes'C Bonnsyitente Ratised Con abe"F. 2NSs tsa CSOs ee 

in Lin rc. V. Pennsylvania o., 207 F. (3 % , cert. 

denied, 345 U. &. 916 (1953). ’ 

= See Seatrain Lines, Inc. v. Pennsylvania Railroad Co., supra, 207 F. 2a 255 at 261; 
see also Georgia Vv. Pennsylvania Raiiroad Co., 324 U. S. 439 (1945), where the Court. 
rejecting a claim of primary jurisdiction, noted that the complaint charged an illegal 
Prgey combination * * * a matter over which the Commission has no jurisdiction” 
(id. at 455). 
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antitrust action should depend on whether the remedy provided in the regulatory 
statute is substantially comparable in character and effect to antitrust sanction.” 

Going beyond cases where an agency has already passed on conduct at bar, 
antitrust proceedings may embrace charges some of which might helpfully be 
determined initially by an agency. Typical examples might be allegations of 
predatory “ or unfairly discriminatory rate practices.” In such instances, “it 
is established practice that courts may entertain actions brought before them, 
but call to their aid the appropriate administrative agency on questions within 
its administrative competence.” ” 

Mr. Barnes. And we will get to the question of possible legislation. 

Whether added legislation is needed is basic to this as well as other 
primary jurisdiction issues. Whether and when courts entertain anti- 
trust proceedings involving matters subject to regulatory agency juris- 
diction, as we have seen, now turns on whether Congress intended those 
competitive considerations specified in the given regulatory statute, 
rather than general antitrust standards, to govern the conduct at bar. 
This determination, in turn, may depend on factors like the compre- 
hensiveness of the particular regulatory scheme—and I have pointed 
out previously that they do differ—the extent to which the challenged 
conduct falls within that scheme, and the relation between remedies 
afforded by the regulatory and antitrust statutes. This approach 
reflects the differing scope and purposes of each regulatory statute 
as well as the varied conduct each controls. It seems clear that the 
standards and procedures of any statute would have to be tailored 
to the diverse factors present in each regulated area. 

The question still remains whether in a given regulated area there 
is need for a statute marking out roles of agency and courts where 
challenged conduct fits under statutes within the jurisdiction of both. 
The answer in any one case largely depends on the extent to which an 
agency presently gives effect to any particular statute’s competitive 
stead and, more basically, on whether, consistent with particular 
regulatory goals, general antitrust norms should apply. I suggest 
that such inquiry is primarily factual and might best be carried on 
by congressional committees expert in specific regulated areas. 

Three recent Pennsylvania Water cases, however, highlight the need 
for some congressional clarification. The two arising in the fourth cir- 
cuit involved actions to declare certain supply contracts between 
Pennsylvania Water and another utility unenforcible as in restraint of 
trade. The third proceeding originated before the Federal Power 
Commission as an investigation into the rates provided for under 
these contracts, and resulted in a rate order directing the subject 
utilities to effect relationships which they had theretofore done volun- 
tarily by contract. Sustaining this rate order in the face of attacks on 
the validity of the contracts, the Circuit Court of Appeals for the 
District of Columbia declared that the “comprehensive and detailed 
regulation” provided for in the Federal Power Act left “only a limited 


Compare Keogh v. Chicago & Northwestern Ry. Co., 260 U. S. 156 (1922), with 
8. 8. W., Inc. v. Air Transport Ass’n. of America, 191 F. 2d 658, 663-664 (D. C. Cir. 1951), 
and Slick —— v. American Airlines, Inc., 107 F. Supp. 199, 211 (D. N. J. 1951), ap- 
peal dismissed 204 F, 2d 230 (3d Cir. 1953), cert. denied, Bes U. S. 806 (1953). 

ee, e. g., S. S. W., Inc. v. Air Transport Ass’n. of America, 191 F. 2d 658, 660, 664 
(D. C. Cir. 1951). 
Mowe e. g., Georgia v. Pennsylvania Railroad Co., 324 U. 8S. 439, 443 (1945) ; see also 
(ote eens Utilities Co. v. Northwestern Pub. Serv. Co., 341 U. S. 246, 263-266 
_ 2. Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 341 U. 8. 246, 264 
(1951). T note, however, that an agency will determine only legal or factual issues rele- 
vant to standards of its governing regulatory statutes. 
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- area for application of antitrust consideration to Commission deci- 
sions.” ? 

The fourth circuit, however, held the contracts invalid and relying 
strongly on Georgia, Borden, and Alkali Export, which I have here- 
tofore discussed, Seotiend to acknowledge primary jurisdiction in the 
Federal Power Commission.? 

The Supreme Court affirmed the rate order in the District of Colum- 
bia proceeding without ruling on any questions of primary jurisdic- 
tion, and denied certiorari in the fourth circuit proceedings.* 

On such inconsistencies, this committee might well focus. 

Pending such detailed congressional review, the present Attorney 
General has required thorough discussion and careful negotiation with 
the agency involved before this Department determines whether it 
should support the agency’s order or confess error. As a corollary to 
this, I give you the view of the Attorney General’s Committee To 
Study Antitrust Laws: 

Though the Antitrust Division may not attack agency exempted conduct as 
violative of the antitrust laws, it may properly intervene before the agency or on 
review urge that regulatory standards require, in any given case, consideration 
of antitrust criteria. To this end, the Antitrust Division should continue to 
have opportunity to present its views regarding any agency action the result of 
which is to exempt conduct from the antitrust laws. 

Mr. Kerattne. Let me ask you about a matter of law. If the decision 
in this specific case is not rescinded—well, I guess it was not rescin- 
ded 

The CHarrman. What case are you referring to? 

Mr. Keattne. The NBC-Westinghouse case that we have been 
trying this morning. In that case if the Attorney General turns up, 
as a result of his investigation, evidence which he thinks sustains a 
prosecution for violation of the antitrust laws, is he barred from bring- 
ing such a case by reason of the statute governing the Federal Com- 
munications Commission ? 

Mr. Barnes. That is one of the questions that we face. Our pre- 
liminary conclusion is that we are not barred, and we have not come 
to any final conclusion on the matter. 

The CHarrMan. You are not barred, but you haven’t come to any 
final decision ? 

Mr. Barnes. Our preliminary conclusion is that we are not barred, 
that is our present thinking, if the facts give rise to a cause of action 
under the antitrust laws. 

The Cuarmman. This committee—I am sure the minority would 
agree with me—would be very much interested in getting your final 
conclusion on that matter, because it is highly important. 

Mr. Barnes. Let’s leave it this way, Mr. Chairman: If our final 
conclusion is that we have jurisdiction, you will be notified of that by 
the filing of the complaint. If we conclude that we do not have juris- 
diction, we will notify this committee. 


1 Penna. Water € Power Co. v. Federal Power Commission, 193 F. 24 230, 235 (D. C. 
Cir. 1951) (one judge dissenting). 

2 Penna. Water ¢ Power Co. vy. Consol. Gas, Electric Light 4 Power Co., 184 F. 2d 552 
(4th Cir., 1950), certiorari denied, 340 U. S. 906 (1950): later opinion in independent 
proceedings. 194 F. 24 89 (4th Cir., 1952). certiorari denied, 343 U. S. 963 (1952). 

* Penna. Water € Power Co. v. Federal Power Commission, 343 U. S. 414 (1952) (two 
judges dissenting) 
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Mr. Keating. You might conclude that you had jurisdiction, but 
‘our investigation indicated the facts wouldn’t bear out a prosecution. 

Mr. Barnes. That is correct. 

The CHairMANn. It is possible, too, that after your investigation 
you might come to the conclusion that the law might be changed to 
give you jurisdiction to proceed ¢ 

Mr. Barnes. Well, to the extent proper, we would be glad to com- 
municate to this committee any final conclusions that we come to. 

The CuarrMan. Thank you very much. 

Mr. Quieter. Judge, do you feel that in the NBC-Westinghouse 
case your Division had the opportunity to present its views to the 
Commission? You have just quoted the Attorney General’s report 
that the Antitrust Division should continue to have an opportunity 
to present its views. Now, do you feel you were given such an oppor- 
tunity in that case? 

Mr. Barnes. There was nothing to prevent the Department of Jus- 
tice from communicating with the Federal Communications Commis- 
sion. 

Mr. Quietey. Which you did on December 27? 

Mr. Barnes. Yes; and prior to that time, on the general subject. 

Now, due to the peculiar chronological events that took place with 
regard to some evidentiary matters in this particular transaction, we 
were unable to come to an honest and fair-minded conclusion as to 
whether or not the Department of Justice should take a positive posi- 
tion one way or the other. 

Mr. Quieter. Did you advise the Commission that you were going 
through that struggle ? 

Mr. Barnes. We advised the Commission only through the: letter 
which is in evidence. 

Mr. Quietey. And in that letter you didn’t suggest that they hold 
it up until you got an opportunity to present the things that were 
bothering you ? 

Mr. Barngs. We did not, because we concluded that that was not 
within our jurisdiction. There is a concurrent jurisdiction, and we 
can’t be going around telling regulator agencies, “Well, we may have 
some reason to believe that this isn’t a good thing, and therefore we 
would like for you to hold up your decision.” “We can’t do that. We 
merely covered the facts as honestly as we could, and said, “Here ig 
the situation, it may not develop into anything, we can tell you that 
it is our present belief that there may be serious antitrust implica- 
tions,” which we did. 

Mr. QuictEy. What good does it do except to spread your point 
of view on the record; what good does it do if you tell the Commission 
and don’t ask for or take any steps to give yourself an opportunity to 
be heard before the Commission ? 

a Barnes. In the first place, there was no hearing, as I under- 
stand it. 

Mr. Quietey. Maybe there should have been. Maybe you should 
have requested a hearing for an opportunity to come in and show tha 
Commission what was bothering you. 

Mr. Barnes. I am not going to request a hearing until I have a fac- 
tual basis which justifies a hearing in a regulatory body. I can’t go 
around with suspicion or conjecture; unless I have a solid basis of 
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proof I do not feel that it is my privilege to inject myself into a 
separate and independent agency’s operation. Since our jurisdiction 
is concurrent, if I felt the facts sufficient to request the FCC either to 
hold a hearing or delay its decision, it probably would be this depart- 
ment’s responsibility to sue. ; 

Mr. Qutatry. Do you think it would be inappropriate for you to 
point out to the Commission that you have certain facets of your in- 
vestigation now pending that may or may not prove worthwhile, and 
in the meanwhile you would request, not order, but merely request 
that they withhold their decision until you have had an opportunity to 
check further into the matter ? 

Mr. Barnes. I do not think that that was the appropriate thing 
for me todo. I thought that the appropriate thing for me to do was to 
write the letter which I sent. 

Mr. Quieter. You had no indication at that time, of course, that 
the Commission decision was forthcoming ? 

Mr. Barnes. Yes. As I testified before, I heard it—I don’t recall 
where I head it—either from the Commission or from outside sources, 
or some of the people that we were interviewing at the time; but I 
had heard that the decision was imminent. 

Mr. Quieter. Wouldn’t that have been all the more reason why in 
your letter you should have suggested that any decision be delayed 
at least until you had been given a fair opportunity to check further 
into these matters ? 

Mr. Barnes. It would have been, had I felt that I had that authority 
or right to ask for such delay. 

Mr. Quietey. Do you think that you should have that authority 
or right? 

The Cuarrman. Haven’t you got the authority to intervene under 
the law? 

Mr. Barnes. What do you mean by “intervene?” 

The CuarMan. To become a party of record. 

Mr. Barnes. There was no proceeding; there was no hearing. 

The CHarrman. The suggestion was made that if there had been 
a request for hearing, you might have been a party. 

Mr. Barnes. It is conceivable. I don’t think it is very likely, but 
it is conceivable. You see, the factual situation here was so indefinite 
and so delicate that the letter was the result of what we thought in our 
considered opinion, and I might say that we gave a lot of time as to just 
what we should put in that letter-—— 

Mr. Kearine. Did you burn any of this midnight oil, like the chair- 
man said ? 

Mr. Barnes. I can assure you that we did; yes, sir. 

Mr. Quictey. Judge, whether you have the right to intervene, 
whether you have the right to ask that the hearing of a Commission 
be postponed until you complete your investigation, do you think 
you should have that right? Do you think it would have been wrong 
if the law specifically provided that in a case like this you could say 
to the Commission, “We request that no action be taken on your part 
until we have a chance to complete our present investigation” ? 

Mr. Barnes. I don’t feel strongly one way or another as to that, 
and I will tell you why. It is like so many other things in law. We 
finally have to come to a determination. There must be an end to 
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litigation, and the controversy, and if we permit various governmental 
agencies other than the independent agency to come to their own con- 
clusions and put a veto power on the agency 

Mr. Quieter. I am not suggesting a veto power. 

Mr. Barnes. I understood that you were asking, would I favor a law 
which would permit the Department of Justice to ask for delay in a 
determination. 

Mr. Quieter. Right. 

Mr. Barnes. I take it that that is a veto power, at least on the 
determination. 3 ; i 

Mr. Quieter. If I go into court and ask the judge for a continuation 
of the hearing, do you think I am vetoing the decision he may ulti- 
mately make in the case ? 

Mr. Barnes. You could, if you could do it as often as you wanted to, 
and a half dozen other people could do it. I don’t think it would be 
very good administration. pad 

Mr. Quiatey. If I don’t persuade the judge that I am doing it for 
some other reason than delay, he can always overrule me. 

Mr. Barnes. Yes. 

Mr. Quictey. Don’t you think the Commission ought to be able to 
overrule your request ? 

Mr. Barnes. Most decidedly. 

Mr. Quictry. Don’t you think you ought to be able to make such a 
request ¢ 

Mr. Barnes. I don’t think I need it any more than that letter. 

Mr. Quierry. You have already testified that you felt you had infor- 
mation at your disposal about this case that the Commission did not 
have. 

Mr. Barnes. No; I did not say that, sir. I said I had information 
at my disposal which I did not know whether the Commission had or 
not. 

Mr. Quietey. Right. And you didn’t feel that under the circum- 
stances it was your obligation, the obligation of your Division, to make 
certain that the Commission did have that information before they 
made a final decision ? 

Mr. Barnes. I did not, because I was not certain of the authenticity 
or the reliability of the information that had come to me. As I inti- 
mated before, this was the situation where the gentleman on one 
occasion would say one thing, and on a second occasion would say 
something else. And the pressure that caused that change was some- 
thing that we were interested in, if there was any. 

_Mr. Quietry. And you don’t feel that there should be a responsi- 
bility on your Division to make certain that another Commission has 
all the facts before it comes to a decision 2 

Mr. Barnes. I certainly wouldn’t be opposed to any Commission 
having all the facts. But the question is whether or not you are 
going to put what I call the veto power--—which may not be a good 
term—but an overriding authority into some other branch of the 
(rovernment. 

Mr. Quietry. Don’t you think there should be coordination be- 
tween the two branches? 

Mr. Barnes. Indeed T do. 
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Mr. Quietry. Better coordination than we have had in this case? 

Mr. Barnes. Well, again, you are asking me to judge the conduct 
of the Commission without knowledge of all the factors that were in 
the Commission’s mind. 

Mr. Quieiey. I am not asking you to pass judgment on the conduct 
of the Commission. I am just asking you to pass judgment on the 
lack of coordination that is so evident in this case. 

Mr. Barnes. Well, I have no comment on that, on the implication 
in your question. 

The Cuarrman. Let me ask this question: 

Reading section 309 of the Communications Act, subdivision (c), 
I find this language: 

When any instrument or authorization is rendered by the Commission without 
a hearing as provided in subsection (a) of this section, such grant shall remain 
subject to protest as hereinafter provided for a period of 30 days. During such 
30-day period any party of interest may file a protest under oath directed to 
such grant. and request a hearing on such application so granted. 

Would you consider yourself a party in interest, within the realm 
of that statute ? 

Mr. Barnes. Well, without review of the law involved, and defini- 
tions, I would certainly say that I would attempt to qualify if I felt 
that the Department of Justice would be represented as a party in 
interest. 

The Cuarrman. So that you would have the authority where there 
was no hearing, to intervene as a party in interest ? 

Mr. Keatrnc. He has put the answer perfectly that if he decided 
it was a case in which he should intervene, he would attempt to qualify 
as a party in interest. You and I, as lawyers, have often done that. 

The Cuarrman. I didn’t say he should or shouldn't, I am addressing 
myself as to whether he has the right. 

“Mr. Keartrxc. You are inquiring as to whether he was a party of. 
interest. 

The Cuamman. No; I didn’t. The purpose of the question was 
to find out whether in his opinion he would have that right under that 
section I have read, not whether he should or shouldn’t but whether 
he has got the right. 

Mr. Bins. 5 am not certain, Mr. Chairman. A party in interest 
may have a specific designation that ties it into those who are subject 
to the regulation of the Commission. I will merely state that if I 
thought there was an opening there, and I thought that the Antitrust 
Division should become interested, I would most certainly attempt to 
take advantage of that statute. 

The CHamman. Suppose you finish your statement. 

Mr. Barnes. All right, sir. 

Beyond these specific problems, in conclusion I put before you one 
broad issue this committee’s inquiry faces. One belief we share, I 
suggest, is that competition should be the major guide in our private 
enterprise economy. Competition can be impaired or crippled as 
readily by Government regulation as by violation of the antitrust 
laws. 

The apparent trend in the 1930's and in the 1940's toward such Gov- 
ernment control few can controvert. And this trend toward regula- 
tion may inspire the cry for more regulation. For if one industry 
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is regulated, then it may be urged in all fairness that its competitors 
should also be regulated. 

From this general problem emerges the important task this com- 
mittee can undertake. My understanding is that your hearings plan 
to detail restrictions on entry and movements to merge and rate regu- 
lation encouraged by regulatory agencies. By detailing whatever 
antitrust effects regulatory activity spurs, I believe this committee 
may encourage some reappraisal in certain areas of the basic need 
for regulation. 

In sum, may I repeat our shared belief that at the heart of our anti- 
trust laws are the highest intellectual and moral Senne These 
concepts, based on a firm and definite national policy—a bipartisan 
article of faith—have endured with variations only in emphasis for 
more than a century. This national policey—this national belief—is 
not stationary nor static. That policy today remains vital and vigor- 
ous. It underscores America’s fundamental belief that a dynamic 
Republic can rest only upon the foundation of a free economy—and 
that economic freedom—like political liberty—belongs only to those 
who are vigilant to preserve it. 

Mr. Keatrna. I call the chairman’s attention to a typographical 
error there which I hope will not cause any comments similar to the 
absence or misplacement of a recent comma. I am referring to where 
he says “that a dynamic Republic can rest” 

Mr. Barnes. There are two c’s there, that isnot “Republican.” The 
words are run together, and I don’t want to have any misinterpreta- 
tion. 

Mr. Scorr. A dynamic Republican never rests. 

Mr. Harxtns. Mr. Chairman, could I ask some questions about 
primary jurisdiction ? 

I am particularly interested, Judge Barnes, in that aspect of pri- 
mary jurisdiction where the Attorney General is precluded in some 
oe from instituting action in court. And my first question is 
this: 

In view of the ruling of the Far Eastern Conference case and the 
Alaska Steamship case, can the Attorney General institute actions 
under the Sherman Act without first securing a ruling from a regula- 
tory agency, where the companies allegedly violating the antitrust 
laws are in an industry under the jurisdiction of a regulatory agency ? 

Mr. Barnes. In the first place, I think we have to consider what 
regulatory body it is and the rules that are created for its existence, 
and there are differences. However, if we assume that it is a complete 
regulatory body, such as a Maritime Commission, with rules that, 
according to the courts, give a primary jurisdiction over that industry 
to that agency, then I would say that while we have some matters in 
the courts and haven’t given up entirely, I would say it would be 
dependent upon the conduct that is under attack, which may or may 
not come within either the antitrust laws or the regulation of the 
particular agency. 

But if we assume that we have a regulatory agency with as much 
primary power as any of them have, and we essume that the conduct 
comes within the regulatory agency’s jurisdiction as defined in those 
primary agency cases, then there is very little left for the Attorney 
General, if any, to do to enforce antitrust laws in those areas. 
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Mr. Harxrns. What industries are covered by the doctrine that is 
enunciated in these two cases? 

Mr. Barnes. Well, that is somewhat difficult. I presume there have 
to be Supreme Court decisions on all of them, piece by piece. Of 
course, in the Far Eastern decision, we certainly have the Maritime 
Commission in a category where it can act without much interference 
by the Attorney General. 

From a practical standpoint, we—well, I don’t know that I should 
characterize any of the others, because I don’t know of any Supreme 
Court ruling in other industries—that /sbrandtsen case will probably 
get to the Supreme Court, with which you are familiar—and that may 
decide it once and for all in the Maritime Commission area, on the dual 
rates. 

Mr. Harxrys. Where the doctrine that is enunciated here, as far as 
shipping is concerned—— 

Mr. Barnes. You are talking about primary jurisdiction doctrine! 

Mr. Harkins. Yes. 

It is equally true where the Attorney General attempts to secure an 
indictment in a criminal proceeding, as where he attempts to enjoin 
activity under section 4 of the Sherman Act, isn’t it? 

Mr. Barnes. According to your Alaska case, yes. 

Mr. Harxrns. In Alaska, the court did dismiss an indictment, and 
in Far Eastern conference it dismissed the complaint. 

Mr. Barnes. Civil complaint; right. 

So there is no distinction, apparently, although of course the Alaska 
case, as you well know, is Justice Lemmon’s, and is not a Supreme 
Court decision. 

Mr. Harrys. But it was not appealed, was it? 

Mr. Barnes. No. 

Mr. Harkrns. Shouldn’t that be a matter that should be clarified by 
the Supreme Court, rather than left 

Mr. Barnes. Undoubtedly it should. I don’t know why that wasn’t 
appealed. That was a little before my time, and I can’t tell you the 
reason: you probably know more than I do on that, Mr. Harkins. 

Mr. Harxtvs. I believe it came in the interim period between the 
last Assistant Attorney General and your appearance. 

Mr. Barnes. I don’t know why it was not appealed; there may have 
been very good reasons why it was not, because of the nature of the 
case. 

Mr. Harxrns. These cases point out that the primary jurisdiction 
doctrine is applicable even though the activities that the Attorney 
General challenges have never been approved by the regulatory’ 
agency: is that right? 

Mr. Barnes. You are getting into the Isbrandtsen case there. 

Mr. Harxrns. I am talking about Far Eastern and Alaska. 

Mr. Barnes. Yes. 

‘ aoe Harxins. The holding of those cases so indicates: is that not 
right ? 

‘Mr. Barnes. Very obviously, if we have a factual situation that falls 
within the factual situation of the Far Eastern case, the Attorney 
General has no jurisdiction, and that is irrespective of whether or 
not there has been a ruling by the Commission. 
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Mr. Harxtins. And in the fact situation there, the dual rate system 
had not been presented to the Maritime Commission or the Shipping 
Board for determination or approval? 

Mr. Barnes. Justice Douglas covers that situation by saying that 
you do have that comers jurisdiction, and then, after you have dis- 

y there, there would be a subsequent jurisdiction 


cussed your reme 
review 

Mr. Hargrns. That is right. 

Mr. Barnes (continuing). By a new suit. 

Mr. Harkins. You refer first to the regulatory agency, and then you 
have whatever time period is necessary to exhaust the appellate juris- 
dictional review of the proceeding. 

Mr. Barnes. You do exhaust the jurisdiction review of the pro- 
ceeding, and then if you are still dissatisfied, I see no reason why—we 
have a little disagreement here. 

Mr. Harkins. What was your answer? 

Mr. Barnes. Mr. Bicks is of the opinion that there could be sub- 
sequent suit by the Attorney General, in view of the language that a 
similar suit is easily initiated later, if appropriate, contained in the 
last part of Mr. Justice Douglas’ dissent. 

Mr. Justice Douglas—no; that is the majority opinion; I was read- 
ing from the majority opinion, the last part of it. 

Mr. Harkins. Justice Frankfurter? 

Mr. Barnes. Frankfurter; right. 

I take it that that refers to the reason why they are dismissing the 
case. 

Mr. Harkins. That is right; that part of the opinion just defines 
what could happen subsequently after the Attorney General does go 
before the regulatory agency. My question was directed to the situ- 
ation, where the Attorney General must go to the regulatory agency 
even though the participants have never submitted the plan that they 
are operating under for approval, and the regulatory agency had not 
approved it. 

Mr. Barnes. That, I believe, is correct. That is one of the reasons 
that makes us so dissatisfied with it. 

Mr. Harxrns. The Attorney General, according to the Alaska case, 
must also go to the regulatory agency for an initial determination of 
that agency’s jurisdiction, where on the face of the Attorney General’s 
indictment or complaint, it is apparent that the activities he chal- 
lenges cannot be approved by the regulatory agencies; is that correct ? 

Mr. Barnes. I don’t know whether that goes that far or not. I am 
familiar with the case, but I haven’t studied it to that point. 

Mr. Harkins. In Alaska, one of the primary charges was that the 
defendants were excluding new competitors from entering the field. 

Mr. Barnes. Right. 

Mr. Harxrns. The Shipping Act does not permit even public limi- 
tation on entry. There is no certificate of convenience and necessity 
authorized in the Shipping Act. 

Mr. Barnes. I assume that is correct. 

Mr. Harxrns. Here the Attorney General was charging that they 
were violating the antitrust laws by excluding competitors, and the 
court told the Attorney General to go to the regulatory agency first. 

Mr. Barnes. Yes. 
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Mr. Harkins. It is clear, is it not, that the Attorney General must 
appear before the regulatory agency wherever this doctrine is appli- 
cable, even thought the regulatory agency has no authority to approve 
the acts that are complained of ¢ 

Mr. Barnes. I don’t know that that is necessarily true. I just think 
that the Far East Conference is, unfortunately, bad law, and we have 
got to get the Supreme Court 

Mr. Harkins. It is the law enunciated by the Supreme Court. 

Mr. Barnes. That is right; no question about it. 

Mr. Keratina. How long ago was that? 

Mr. Barnes. October 1951. 

Mr. Keattne. Was it a divided Court? 

Mr. Barnes. Yes. Mr. Justice Clark took no part, and there was 
a divided dissent. 

In the opinion that Mr. Douglas wrote—in his dissent—he took the 
Georgian case, which was likewise a 5-to-4 case. It was one of the 
areas that swings with the particular makeup of the Court. 

The CHamman. We will have to terminate your interrogation now. 


Counsel will give you the questions and will you please supply the 
answer for the record? Thank you. 

(Subsequently the Department of Justice transmitted the fol- 
lowing :) 


NoveMBER 15, 1956. 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: On February. 27, 1956; my predecessor, Assistant 
Attorney General Barnes, testified before your subcommittee regarding the appli- 
cation of antitrust to certain so-called regulated industries. At the close of that 
hearing, Judge Barnes was handed a typewritten list of some 26 questions regard- 
ing application of the antitrust laws to particular industries, some activities of 
which are subject to Federal regulation. 

We have devoted considerable time and effort to preparing answers to these 
questions. I now have various drafts of proposed replies before me. Reading 
them over convinces me that it is totally impracticable to attempt to formulate 
definitive answers to these questions. To do so would require in effect the prepa- 
ration of legal opinions without adequate facts to base them on, Equally impor- 
tant, such answers might seriously prejudice several cases now pending and 
proceedings we are contemplating filing. Any answers I would submit, of 
course, would be full and candid. But such answers would be very apt to impede 
effective enforcement. For these reasons, I ask you to withdraw your request 
for answers to these questions. 

Sincerely yours, 
Vicrork R. HANSEN, 
Assistant Attorney General. 


The Cuamman. The second witness this morning was to be Pro- 
fessor Schwartz, of the University of Pennsylvania. 

I am afraid we may have to postpone your appearance until Thurs- 
day morning, Professor Schwartz. I understand you requested that 
your statement be placed in the record. That shall be done. 

(The prepared statement of Mr. Schwartz, in full, is as follows:) 


STATEMENT OF Pror. Lours B. ScHWARTZ, UNIVERSITY OF PENNSYLVANIA LAW 
ScHOOL, SUMMARIZING His POSITION IN TESTIFYING BEFORE THE SUBCOMMITTEE 
FEBRUARY 27, 1956 


American free enterprise is gravely threatened by a tendency to subject impor- 
tant fields of business to administrative regulation of the public-utility type 
despite the fact that the businesses in question have few of the characteristic 
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natural-monopoly features of true public utilities. In classic utility operations, 
such as electric power, gas, and a good deal of railroad operation, effective 
competition in the sense of numerous rival offers of the same service is out of 
the question. Physical factors limit the number of operators. In this situation 
the law must do what competition would otherwise take care of, that is, compel 
the monopolistic operator to render adequate service at a price no higher than 
reasonable. 

When the public utility idea is transferred to businesses which have no natural 
limit on the number of possible operators, e. g., motortruck and air transport, 
it becomes a convenient way to prevent or minimize competition. New entrants 
are kept out of the business by law. Those already in the field are encouraged 
to merge, by exemption from the antitrust laws. Regulatory agencies set mini- 
mum prices or encourage the operators to engage in agreements on rates which 
would be price-fixing conspiracies under the Sherman Act. 

Unnecessary extension of the public-utility philosophy is therefore to be 
guarded against. Even where public regulation is justified in some degree it is 
important to preserve the maximum of competition which the circumstances 
permit. This is because no regulatory agency can possibly police all the trans- 
actions within its jurisdiction. A fair deal for the eustomer or shipper will be 
realized more likely and more quickly as a result of competitive offers from 
business rivals than through litigation before an administrative body. Regu- 
lation should be regarded and designed so far as possible to supplement rather 
than supplant competition as the protector of public interest. 

Listed below are a few of the more obvious situations in which the regulatory 
philosophy has been allowed to encroach unduly on the sphere of free enterprise: 

(1) Bar to new entrants in trunkline air transportation. 

(2) Economic regulation of motor carriers: The Motor Carriers Act of 1935 
prevents anyone from engaging in interstate motor transportation as a common 
carrier unless he proves that additional services are needed and that existing 
operators won’t supply the need. The act also subjects trucking to elaborate 
rate regulation. These restrictions are not justified by the character of the 
business. They are relics of the NRA-depression outlook, and serve mainly to 
keep up trucking rates and protect railroads from competition. 

(3) Interstate Commerce Commission hostility to agricultural exemption from 
Motor Carriers Act: Agricultural interests succeeded in writing into the Motor 
Carriers Act an exemption for hauling agricultural commodities, thus demon- 
strating that one group of shippers with sufficient political power to make its 
wishes count did not accept the argument that economic regulation is for the 
benefit of shippers. However, the railroads and the ICC have consistently op- 
posed this exemption, whittling it down by interpretation and ultimately by the 
promulgation of a set of ICC regulations restricting the lease and interchange of 
trucks in such a fashion as to prevent exempt haulers from leasing their empty 
trucks to certificated carriers on return trips. This compels the farmer to pay 
round-trip costs for a one-way haul. At the same time certificated truckers were 
barred from access to this cheap source of additional hauling capacity, use of 
which might threaten the artificial rate structure being maintained by the Com- 
mission. 

(4) Private and contract carriage by powerful shippers: Because of artificially 
high trucking rates it becomes profitable for large shippers to own their own 
fleets of trucks or to deal with contract rather than common carriers. Thus the 
small-business man may be the special victim of this scheme of regulating 
transportation. 

(5) Mergers authorized without proof of need for departure from ordinary 
antitrust standards: Standards for approval of mergers under regulatory legisla- 
tion, with incidental exemption from the antitrust laws, have been progressively 
relaxed. Under the Transportation Act of 1920 mergers had to conform to a 
national plan for development of the railroad system of the country. This was 
never enforced and the requirement was dropped in 1933. The Transportation 
Act of 1940 does not even include preservation of competition as one of the aims 
of the national transportation policy, and authorizes the ICC to approve mergers 
consistent with the public interest, in place of the previous requirement that the 
transaction promote public interest. In McLean v. United States (321 U. S. 67), 
a divided Supreme Court upheld ICC approval and antitrust exemption of a giant 
merger of trucklines, ruling that it was not even necessary for the Commission to 
eee whether transportation objectives could be attained by less monopolistie 
structures. 
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(6) Exempting collective ratemaking from antitrust: Noncompetitive pricing 
has received undue freedom and encouragement in the Reed-Bulwinkle Act au- 
thorizing collective ratemaking by railroads, the Civil Aeronautics Board’s ap- 
proval of traffic conference agreements on rates in international air transporta- 
tion, and the McCarran Act exemption of insurance companies from antitrust 
laws to the extent that they are regulated bv the States. 

(7) The primary jurisdiction doctrine: In an article on Legal Restriction of 
Competition in the Regulated Industries (67 Harv. L. Rev. 436 (1954) ), I showed 
how the courts, with exaggerated deference to administrative “expertise,” were 
dismissing antitrust suits against coercive trade conspiracies, on the ground that 
one or another administrative agency had primary jurisdiction. Consideration 
should be given to a legislative narrowing of this judge-made exemption from 
antitrust controls. 

(8) Reconciliation of competitive policy with other goals: Decisions by courts 
and administrative agencies show considerable confusion and vacillation about 
the importance to be attributed to antitrust principles in administering regu- 
latory statutes. It is suggested that Congress now clearly declare its purpose 
to preserve a maximum of free economic choice consistent with the achievement 
of particular regulatory goals. Agencies and courts should be told not to 
approve of arrangements involving exemption from the antitrust laws unless 
satisfied that the aims of the regulatory scheme cannot practically be effectu- 
ated in a manner more consistent with antitrust standards. 


The Cuarmman. And you will be here Thursday morning at 10 
o’clock ? 

Mr. Scuwartz. Yes. 

The Cuarrman. At 10:30? 

Mr. Scuwarrz. Yes. 

Mr. Keatine. May I suggest, Mr. Chairman, that the NBC and 
Westinghouse companies be informed of the proceeding here this 
morning and afforded the opportunity to see the testimony which was 
taken, and that hereafter when we are going to try a case before any 
committee involving specific parties, that they be advised prior to the 
time of the hearing that this matter is coming up, which may interest 
or involve them, and be given the opportunity to be here and hear 
what is going on. 

The Creatas. The Chair will take under consideration the sug- 
gestion by the gentleman from New York. 

Mr. Keatrna. I hope, under sympathetic consideration. 

The Cuarmman. The Chair will take it under very sympathetic 
consideration. 

And the hearing will now be adjourned. We will assemble Wed- 
nesday morning at 10:30, when we will hear Prof. Horace Gray, 
professor of economics, University of Tlinois, and Prof. Marver H. 
Bernstein, professor of government, Princeton University. 

(Whereupon, at 1 p. m., the subcommittee recessed, to reconvene 
at 10:30 a. m., Wednesday, February 29, 1956.) 


FepERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., December 28, 1955. 


PUBLIC NOTICE 27067 


Report No. 2793—Broapcast ACTIONS 


The Commission en bane, by Commissioners McConnaughey (Chairman), 
Hyde, W bster, Bartley, Doerfer and Mack, took the following action on De 
cember 21: 

WTAM, WTAM-FM, WNBK (TV), National Broadcasting Co., Inc., Cleveland, 
Ohio; KYW, WPTZ (TV) Westinghouse Broadcasting Co., Inc., Philadelphia, 
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Pa.: Granted applications for exchange of properties. Involves (1) assign- 
ments of licenses of WTAM, WTAM-F™M (also CP of latter) and WNBK (TV 
Channel 3) and CPs of remote pickups KA-4839-40, 5178-81, 5481, 5484, 602 

5074 and 8746, and KQG-84 and 697, from NBC to Westinghouse (BAL-2061, 
BALPH-6, BALCT-25), and (2) assignment of licenses of KYW and WPTZ 
(TV Channel 8) and auxiliaries RA-4465, 7914, KGC-92-93, from Westinghouse 
to NBC (BAL-2062, BALCT-26, BALTP-14 and BALTS-7). Exchange in prop- 
erties involves payment by NBC of $3,000,000 to Westinghouse for WPTZ (TV). 
Commissioner Bartley issued a dissenting statement. Commissioner Doerfer 
issued a statement, in which Commissioner Mack concurred. Both statements 


are attached. 
DISSENTING STATEMENT OF COMMISSIONER BARTLEY 


I dissent. I am of the opinion that the Commission should designate these 
applications for hearing upon appropriate issues, designed to obtain a full and 
complete disclosure on the record of all the facts concerning the questions and 
matters set forth below, so that the Commission will thereafter have an ade- 
quate factual basis upon which to reach a determination as to whether these 
transfers will, in fact, serve the public interest, convenience and necessity. 

On the basis of the information presently before the Commission, and having 
in mind particularly the staff report of the preliminary inquiry as to the cir- 
cumstances underlying these proposed transfers, there exist, to me, in this trans- 
action disturbing and unanswered questions of fact and serious deviations from 
established Commission policy. In addition, it is to be noted that the proposed 
transfers present some of the very problems concerning network ownership of 
stations and network affiliation policies and practices which Congress directed 
the Commission to examine in its overall study of radio and television network 
broadcasting. A full exploration in a hearing of the circumstances and effects 
of these transactions would, in my judgment, greatly assist this study in an 
orderly and economical manner. Some of the more important questions and 
matters referred to are set forth in brief below. 

The degree of concentration of control—in both AM and TV—presented by a 
grant of these applications exceeds that permitted by the Commission at any 
other time. This matter was set forth briefly in the Commission’s “309 (b) letter” 
to the parties. In addition, the transfers will create a further overlap situation 
with respect to the Westinghouse stations—in the Pittsburgh-Cleveland area— 
which did not exist prior to the transfers. Likewise, there must be taken into 
consideration the fact that the entire matter of concentration of control is here 
affected by the fact that operation of these stations in the country’s most populous 
areas is proposed to be removed from a nonnetwork ownership and placed in 
the lands of network ownership and operation. 

The facts, as far as we know them now, in this transaction present serious 
questions as to the desirability and possible legality of the competitive practices 
followed by the network in obtaining dominance of major broadcast markets. 
One of the principal purposes of the original network regulations was to break 
the “stranglehold” which the two major networks had on the broadcast industry 
and to give the individual licensee a freedom of choice as to network affiliation 
and choice of programs. These principles would certainly apply in connection 
with freedom of choice as to the licensee’s ownership of stations. 

To the extent that the American system of broadcasting is based upon the 
principle of freedom of competition, and to the extent that it may be deemed that 
independent stations compete with network stations, the circumstances of the 
proposed transfers are, to me, strongly parallel with the situation which faced 
the Supreme Court in the Paramount case (334 U. S. 131), when it dealt with 
the dominant position occupied by the major motion-picture companies in dis- 
tribution and exhibition. Bearing in mind the facts obtained by the staff in the 
above-mentioned preliminary inquiry, the events which led up to the filing of the 
applications here at issue are significantly similar to the matters the Supreme 
Court condemned when it spoke of block-booking, tie-in deals, and forced acqui- 
sition of theaters by the strongest elements in the industry. 

Consequently, I feel that the following questions with respect to the NBC- 
Westinghouse transaction must be satisfactorily answered before I can make 
por Sean Statutory determination that a grant would serve the public 
interest : 

(1) Did the pressure by NBC on Westinghouse to sell the more profitable 
Philadelphia station for a less profitable Cleveland station—through the 
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threat of removing its network affiliation—constitute duress (see exhibit 1A 
of applications BAL—2061, etc.) ? 

(2) Did the apparent withholding of the NBC affiliation for Westing- 
house’s Pittsburgh station—until the Philadelphia-Cleveland “swap” was 
agreed to—constitute a tie-in arrangement contrary to the public interest? 
We inquired in our 309 (b) letter “whether National Broadcasting Co. used 
its power to grant or withhold network facilities as an instrument to per- 
suade Westinghouse to accept the proposed Philadelphia-Cleveland ex- 
change.” Iam unable to find any satisfactory answer to this question in the 
NBC-Westinghouse replies of November 10, 1955. 

(3) Is the-acquisition here by NBC of a preferred competitive position 
(viz. a network-owned and operated station in Philadalphia) by use of its 
dominant position and the leverage of network affiliation consistent with the 
public interest? 

(4) Does the replacement of an independent licensed station by a network, 
in a market where only three VHF channels are allocated, constitute a viola- 
tion of our network rules regarding the licensing of stations to networks 
where there are unequal or inadequate facilities available? (Sec. 3.658 (f)). 

(5) Does the replacement of an independent operator in this major market 
by a network owned and operated station serve the public interest in terms 
of availability of that outiet for the listening public and advertising? 

(6) What changes will take place in the programing of the AM and TV 
stations in the Philadelphia area as the result of a¢quisition of KYW and 
WPTZ by a major network? Will such changes in programing better serve 
the interests of the public and local advertisers in the area? 

(7) If this transfer is shown to be unrelated to the needs of the public 
or its interests and solely activated because of the decision of the network 
to enhance its competitive position, does this transfer constitute “traffick- 
ing in frequencies”? 

Another vitally important element in this case is the extent to which our action 
may effectively preclude other governmental agencies from examining into the 
circumtsances of the transaction whereby Westinghouse gave up its Philadelphia 
stations to NBC. The Federal Trade Commission has jurisdiction, by virtue of 
the provisions of the Clatyon Act, over cases involving the acquisition by one com- 
pany of a part of the assets of another, if the effect thereof may be substantially 
to lessen competition. In addition, the Department of Justice has concurrent 
jurisdiction for the enforcement of antitrust laws. It appears to me that there is 
a Substantial question whether, once the Commission grants its approval to these 
transfers, certain provisions of the Clayton Act (viz. 15 U. S. C., see. 18) might 
prevent the Federal Trade Commission and Justice Department from taking any 
effective action in the event they concluded that possible violations of the anti- 
trust laws were involved in the circumstances of these transactions. I believe 
that this is a further serious matter which requires that the Commission hold a 
hearing in this matter before taking final action. 


STATEMENT OF COMMISSIONER DOERFER 


One June 15, 1955, the National Broadcasting Co., Inc., and Westinghouse 
Broadcasting Co., Inc., filed applications for the voluntary assignment of one of 
their respective radio and television broadcasting stations in exchange with the 
other for another radio and television broadcasting station. Both are multiple 
owners of radio and television broadcasting stations. The proposed exchange 
involves the Westinghouse radio and television stations in Philadelphia for the 
National Broadcasting Co.’s radio and television stations in Cleveland, Ohio. 
The National Broadcasting Co., in addition to owning and operating broadcasting 
stations in various parts of the country, conducts a network operation. Westing- 
house does not. On December 21, 1955, the Commission approved the transfer. 
During the interim, the staff of the Commission was authorized to conduct an 
investigation consisting of an examination of the files of each company pertaining 
to this transaction, interviews with the officers participating in the negotiations 
leading to the agreement to exchange, and a number of written inquiries sub- 
mitted under section 309 (b) of the Communications Act of 1934, as amended. 

Because of questions raised in the dissenting opinion as to the duties of the 
Commission in determining whether or not the public interest would be served by 
this transaction, it is felt necessary to indicate the extent of the Commission's 
investigation and consideration. 

The dissenting opinion strongly urges the necessity for a full hearing upon 
appropriate issues designed to obtain a complete disclosure on the record of all 
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the views concerning the questions which have been raised. All questions sub- 
mitted have been answered. A complete disclosure of all relevant facts has 
been frankly made. 

Unless the Commission is of a view that all of the relevant and material facts 
are not in the possession of the Commission and can be obtained by no other 
means than a formal hearing, a hearing is not required. Section 310 (b) does 
not require a hearing. A summary of the interviews and the answers to written 
interrogatories indicates that no question propounded remains unanswered. 
There is no suggestion or even an intimation that any of the representations 
made by any person interviewed were untruthful, or that a full and complete 
disclosure was not made, or that material information was withheld.* All that 
could possibly be achieved by a formal hearing was obtained through the investi- 
gatory process. The prime function of a hearing is to determine issues of fact 
or of law. No conflicts appear either in fact or in the law. The matter is ripe 
for decision. All that remains is application of Commission policy. If addi- 
tional facts were deemed material, no reason appears why they cannot be ob- 
tained by furtherance of the investigatory process. The answers received, as 
suggested by the staff, appear to be more frank and illuminating than would 
be the case if pried out of witnesses in the atmosphere of a formal hearing. 
When the reasons for a formal hearing are not present, no hearing should be 
required. Administrative law has been woven into American jurisprudence pri- 
marily upon the theory that it would provide expeditious handling of matters 
involving Government policy as well as an efficient and economical process of 
ascertaining the basic facts. Investigation—especially in nonadversary mat- 
ters—is a useful and efficient tool in the prompt disposition of administrative 
matters. There is nothing in the record to suggest that the investigational proc- 
ess was not the more efficient and expeditious manner of handling these applica- 
tions. ‘The real issue is the application of Commission policy and not disputed 
facts or principles of law. 

The dissenting opinion indicates that the transaction presents serious devia- 
tions from established Commission policy. An examination of Commission 
actions indicates that applications in at least 15 cases for transfers have been 
granted without hearing to multiple owners who have had overlapping services.’ 
It is true that only one of these applications involved a network. However, the 
multiple ownership rule does not militate against a network’s owning a number 
of stations. Although there were many reasons for the adoption of the multiple 
ownership rule, perhaps one of the best is stated by Commissioner Bartley as 
follows: 

“As I have stated publicly on several occasions, the reasons for allowing mul- 
tiple ownership of radio or television stations which impress me are limited 
primarily to two: namely, the need for station control by networks to originate 
programs and the needed revenue from operating stations in order to make net- 
working attractive * * *” (in re Storer Broadcasting Co., 11 Pike & Fisher, 
RR 475, 476 (1954) ). 

Ownership of stations in major networks was considered vital to the success of 
network operations. This has been the Commission policy. Under it NBC moved 
to acquire the Philadelphia trading area in place of the Cleveland stations. The 


_ | Misrepresentations to Government agents in the course of an investigation within their 
jurisdicton are subject to the same penaltes as perjury in a formal hearing. 

2Storer Broadcasting Co., WXEL, Cleveland, Ohio; WJBK-—TV, Detroit, Mich. ; WSPD-— 
TV, Toledo, Onio. 

Crosley Broadcasting Corp., WLWT, Cincinnati, Ohio; WLWC, Columbus, Ohio; WLWD, 
Baxter, Ohio. 

eneral Teleradio, Inc., WOR-TV, New York; WGTH-TV, Hartford, Conn. 

CBS, WBBM-TYV, Chicago, Ill.; WXIX, Wilwaukee. Wis. 

Gene Autry, KOOL—TV, Phoenix,-Ariz.; KOPO-TV, Tucson, Ariz. 
oneness Times Star (Hulbert Taft), WKRC-TV, Cincinnati, Ohio; WTVN, Columbus, 

Lester BE. & Lester L. Cox, KYTV, Springfield, Mo.; KOAM-—TV, Pittsburg, Kans. 

Gran Theatre Interests, WREX-—TV, Rockford, iL: WTVW Wilwaukee, Wis.* 

John T. Griffin ee, KWTYV, Oklahoma City, Okla. ; KTVX, Muskogee, Okla. 

Horace A. Hildreth, WABI-TV, Bangor, Maine: WMTW, Poland Spring, Maine. 
Jefferson Standard Life Insurance Co., WFMG—TV, Greensboro, N. Cc: WBTV, Charlotte, 
N. C. bet: Florence, 8. C. 

T. B. Lanford, KALB-TV, Alexandria, La.; KPLC-TV, Lake Charles, La. 

Lee P. Loomis Group, KGLO-TYV, Mason City, Iowa; WKBT, La Crosse, Wis. 

WDSU Broadcasting Corp., WDSU-TV, New Orleans, La. : WAFB-TV, Baton Rouge, La 


Steinman Bros., WLEV-TV, Bethleh 3 W ; ; 
Wihsinese ‘Eas em, Pa.; WGAL-TV, Lancaster, Pa.; WDEL—TV, 


. WTVW has been sold to Hearst. 
WDEL-—TV has been sold to Paul F. Harron. 
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NBC’s reason for requesting an exchange of these facilities is frankly stated, 
It is to the effect that the economic health of a company in the network business 
has been dependent upon profit from some other source. This is the ownership of 
stations. It is upon such stations that NBC has relied to carry out the impor- 
tant functions which networks perform and broadcasters desire and the public en- 
joys. It was not possible for NBC to acquire additional VHF stations without 
exceeding 5. NBC sought instead to exchange a currently owned station for 
‘another with greater earning potentials. Neither the multiple ownership rule nor 
prior Commission policy indicates that a company operating a network system 
should be discriminated against or penalized in the acquisition of broadcasting 
stations simply because it is a network. Rather than being a serious deviation 
from Commission policy, the approval of the instant transaction is a consistent 
application of present rules and prior Commission policy. 

The instant approval does not prejudge or prejudice the pending New Britain 
ease. Nor does it preclude any effective action in the Commission’s investigation 
of network ownership of stations and network affiliation policies and practices, 
Determination of pending applications consistent with prevailing rules or policies 
should not be unduly delayed pending possible changes of either in the distant 
future. A different situation would be presented if a change in the rules were 
imminent or the Commission had reached substantial accord but as yet an un- 
formulated rulemaking change. But to digress from a policy or rule before all 
pending adjudicatory or rulemaking cases have been determined would be to abort 
the administrative process of efficiently and expeditiously precessing matters be- 
fore them. A hearing in the New Britain case has not begun. There is not even 
any proposed rule pending with respect to network practices or policies. To 
withhold processing applications until all of the vague, undefined and diverse 
opinions of each Commissioner are integrated into a rule or a decision is to graft 
upon the administrative process interminable delays to the prompt disposition of 
matters ripe for decision. Admittedly, the administrative process is not bound by 
a strict rule of res adjudicata or stare decisis doctrine. A change in rule or 
policy is always a possibility and should be undertaken when the public interest 
requires it. But apart from compelling reasons or exceptional situations, sudden 
changes in policy or of a duly adopted rule are not only unwarranted but frus- 
trate and confuse applicants who because of the large investments involved re- 
quire some degree of definiteness and a feeling of assurance that capital com- 
mitments will not be undermined by sudden and unexpected changes. 

Some apprehension has been raised regarding concentration of control of the 
mass media of communication within the areas under consideration in both AM 
and TV services. Consummation of the instant transfers does not exceed the 
“concentration” permitted by the Commission in other approvals. With respect 
to television in this case, there is no grade A overlap between Philadelphia and 
New York, nor between Pittsburgh and Cleveland within the standards provided 
by Commission rules. Yet in a prior case, Crosley Broadcasting Corp.’s television 
station at Dayton, Ohio (WLWD), was permitted a grade A overlap with its tele 
‘vision station at Cincinnati, Ohio (WILWT). Here the mileage separation was 48 
‘miles compared to 83. miles between Philadelphia and New York and over 100 
miles between Pittsburgh and Cleveland. The duopoly rule does not prohibit in- 
consequential overlap. 

With respect to grade B overlap, 15 multiple owners of 34 television stations 
have heen granted applications without hearing despite existence of grade B over- 
lap. Ten of the multiple-owned stations have mileage separations shorter than 8 
miles. 

With respect to concentration of control of the media of mass communication 
in television services, there are within the grade B overlap between Philadelphia 
and New York as many as 14 competing television services. In the metropolitan 
aren of New York alone there are seven television stations competing with each 
other. In Philadelphia there are four (counting Wilmington which holds itself 
out to serve Philadelphia) with prospects for another. (An additional construc- 
tion permit was recently issued for a UHF station.) 

With respect to AM overlap, the situation is not materially different than what 
has been previously approved in other cases. See Allen T. Simmons (3 RR 1029). 
Of the total population served by WRCA (New York) and KYW (Philadelphia), 
only 4.1 percent during daytime and 3.4 at night receive primary service from 
both stations. In the Simmons ease the Commission granted approval with 
comparable figures of 21.6 percent and 74.4 percent for WJR and WHAS, re 


spectively. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 57 


Overlap and concentration becomes less significant when diluted with a num- 
ber of competing services. Within the 2 mv/m contour of the NBC AM stations 
there are as high as 101 existing stations. Within the metropolitan areas which 
it serves there are located from 7 to 35 competing stations. Within the overlap 
between KDKA (Pittsburgh) and WTAM (Cleveland) primary service areas con- 
tours there are 50 stations rendering primary service. 

Upon a countrywide population basis, NBC will not serve as many people 
through its owned and operated television stations as does a competing network 
(ABC). In any event, population in and by itself cannot serve as a reliable guide 
in determining concentration of control of the media of mass communication. 
Persons residing in densely populated areas with a choice of 4 to 8 services cannot 
be regarded as subject to “undue concentration” compared to those in less densely 
settled areas with but 1 or at best 2 services—espevially in the absence of a 
combination ownership of both newspaper and aural radio. 

Some concern is also expressed regarding the “legality of the competitive 
practices followed by the network in obtaining dominance of major broadcast 
markets.” The “principal purpose,” it is suggested, “of the original network 
regulations was to break the stranglehold which two major networks had on 
the broadcast industry.” One of the deterrents to dominance adopted by the 
Commission at that time was limiting affiliation contracts to 2 years. The wis- 
dom of any such rule is now being put to test. If NBC had superior bargaining 
power in the instant case, it was because of the 2-year limitation. The expira- 
tion of the affiliation contract triggered the negotiations which led to the trans- 
fer. Experience has shown that the balance of bargaining power shifts from 
broadcaster to network and vice versa throughout the years. Witness, for 
example, the present bargaining position in the AM field. The balance appears 
to be in favor of the independent broadcaster. Admittedly, the networks pres- 
ently have the upper hand in the field of television. But with the rapid devel- 
opments in the art, this may soon change. In any event the record in the instant 
case does not show any illegal pressure or duress. 

Duress is generally understood to be the exercise of an unlawful force, physical 
or psychological, compelling another to do or to forbear doing something. The 
record does not indicate any exercise of any such unlawful pressure. Nor are 
any avenues of investigation suggested which would uncover an undisclosed 
unlawful exercise of force. 

The affiliation contract between NBC and Westinghouse in Philade!phia was 
due to expire October 1, 1955. No law, rule, or regulation of the FCC required 
NBC to renew that affiliation contract. NBC was free to exercise its own busi- 
ness judgment to renew, affiliate with another, delay an affiliation until it negoti- 
ated with another station, or refuse any affiliation. 

Westinghouse was free to refuse or to negotiate with another television net- 
work. In fact, it contemplated negotiations with the ABC network. But in 
appraising its network desirabilities in the operation of its other television 
broadcasting stations, it concluded to do business with NBC. But not so with 
respect to national spot representation. Westinghouse no longer retains NBC 
as national spot sales representative. 

In any event, such decisions are well within the fieid of business judgment. 
The tenor of the Federal Communications Act is to leave much of the business 
activity of broadcasting and programing beyond the pale of regulation. Specifi- 
cally, it is not subject to common-carrier regulation. In the absence of a law, 
Commission policy, or imminent danger to the public interest, interference with 
business judgments should not be based upon a popular, as distinguished from 
a legal, concept of duress or monopoly. It is impossible to read from this record 
that the board of directors of Westinghouse were intimidated by force or fear.* 
We must take them upon their word that the transfer was based upon the 
exercise of a prudent business judgment. 

The same observation can be made with respect to the question concerning 
“the apparent withholding of NBC affiliation for Westinghouse’s Pittsburgh 
station—until the Philadelphia-Cleveland ‘swap’ was agreed to * * *.” At 
the time of initial negotiations with NBC for an affiliation agreement at Pitts- 
burgh, Westinghouse did not own the Pittsburgh station. 

; In a letter dater November 17, 1954, NBC gave Westinghouse assurance that 
it would enter into an affiliation agreement upon consummation of the Pitts- 
burgh station purchase from DuMont and approval thereof by the Commission. 


* Westinghouse Electric Corp., the parent company of Westinghouse, sponsors TV pro- 
grams on the Columbia network but not on NBC. 
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The purchase was not consummated until December 3, 1954. The agreement to 
exchange the respective Philadelphia and New York stations was reached in 
mid-November 1954. 

The Pittsburgh affiliation negotiation discloses the same type of business judg- 
ment exercise by other multiple owners seeking assurance of network affiliation 
or some or all of their owned stations. A package deal of the same type of serv- 
ice is not the equivalent of a tie-in deal wherein the purchaser undertakes to 
pay for something he does not want. The Paramount antitrust case is not 
apropos. It consisted of a conspiracy amongst several producers and distrib- 
utors to monopolize and to restrain trade. Price fixing was rampant. But even 
in that case, the District and Supreme Courts held that producer-defendants 
had not attempted to monopolize production of motion pictures. 

In the instant case there is no scintilla of evidence that NBC conspired with 
anyone to monopolize production of network or local programs. No price fixing 
for advertisers is remotely apparent. NBC exercised its superior bargaining 
‘position to exchange a smaller market station (Cleveland) for a larger one 
(Philadelphia). 

No suggestion is made that NBC is attempting to keep other networks out of 
the Philadelphia market or any other market. Nor that it has conspired with 
anyone to keep independent broadcasters out of the markets under consider- 
ation. Even Westinghouse is free to reenter the Philadelphia market with an- 
other network company or as an independent, if it be so advised. No restraint 
of trade, or attempt to monopolize television services in any of the trading areas 
involved are discernible in this exchange transaction. 

It is difficult to see how approval of this exchange may effectively preclude 
other governmental agencies from examining into this or any other transaction 
of the network companies. Specific intent to restrain trade or to monopolize 
can seldom be spelled out of a single transaction—whether approved by a gov- 
ernmental agency or not. A plan or a scheme generally consists of a pattern 
of conduct. Such an overall look is still available to the FCC or any other gov- 
ernmetal agency. But in the interim the processing of pending applications by 
this Commission should not wait upon speculative actions, decisions, or laws 
of the distant future. The equalization of bargaining power, if it exists at 
all, rests primarily with other Government agencies. 
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WEDNESDAY, FEBRUARY 29, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Quigley, Keating, and Scott. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. 
Harkins, cocounsel; Thomas R. McGrail, assistant counsel, and Leon- 
ard Appel, assistant counsel. 

The Shicetieaan The meeting will come to order. 

Professor Bernstein. 


TESTMONY OF MARVER H. BERNSTEIN, ASSOCIATE PROFESSOR 
OF POLITICS, PRINCETON UNIVERSITY, PRINCETON, N. J. 


Mr. Bernsrern. I am Marver H. Bernstein, associate professor of 
politics, Princeton University. 

One of the most significant developments in American politics dur- 
ing the last 100 years has been the growth and expansion of public 
regulation of economic life. Since the birth of the Interstate Com- 
merce Commission in 1887, the independent regulatory commission 
has become a major institution of public regulation of economic affairs. 
The Commission has been widely regarded as an adequate, satisfactory, 
and even ideal instrument of governmental control. Reformers have 
relied upon it to correct abuses that had crept into the economy, and 
the regulated interests have generally accepted it as the most appro- 
priate governmental instrument of regulation. 

In general, the independent commission has been championed by 
those who believe that governmental regulation of business requires a 
high degree of expertness, a mastery of technical detail, and substan- 
tial continuity and stability in re latory policies and administration. 
These requirements, it has been alleged, can best be met by a board of 
commissioners functioning in a neutral environment, free from parti- 
san political considerations. 

Congress itself has tended to regard the commission as a bulwark 
against excessive concentration of power in the executive branch of 
Government. Industries have preferred regulation by commission 
rather than by executive department in the belief that commissions 
can act more judicially and will treat them more favorably. 
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Supporters of the commission movement, nevertheless, have recog- 
nized that commissions have serious administrative deficiencies. They 
do not plan their operations satisfactorily ; they tend to take a highly 
specialized view of regulatory matters with little consideration for the 
broader economic policies of Government. Their regulatory pro- 
cedures are under almost constant attack on the ground that they fail 
to meet the tests of impartiality and fair treatment of respondents. 

After nearly 70 years of experience with regulation by commis- 
sion, the case for the independent commission has remained largely 
unchanged. In 1949, the first Hoover Commission restated the stand- 
ard case for the commission. It listed the following attributes in its 
defense of the commission: Its capacity for impartiality and freedom 
from partisan political considerations; the possibility of obtainin 
better judgment and wisdom from a group than from a single howled 
agency ; the possibility of achieving a higher level of expertness from 
commissioners with long overlapping terms; and continuity of policy 
which an independent board allegedly could achieve better than a 
single-headed agency. At the same time, the Hoover Commission rec- 
ognized the weaknesses of commissioners: delay and slowness inher- 
ent in group action ; excessive turnover in commission membership ; and 
the failure of commission to plan their regulatory work. 

The record of the regulatory commissions: A review of American 
regulatory experience since the 1880’s reveals the principal character- 
istics of the independent commission. 

1. Americans have shared a faith in commissions as efficient. and 
effective agents of Government control. Although commissions have 
been attacked from time to time as inappropriate, there has been 
a remarkable predominance of the opinion that the commission is the 
best organizational] device for governmental regulation of business. 

2. Commissions have been supported by those who sought to insu- 
late the process of governmental regulation from partisan political 
forces. Since corruption was identified with politics, it was believed 
that honest, competent administration could be achieved only in an 
atmosphere of judicial detachment. The advocates of commissions 
wanted to achieve statesmanship without politics, and they sought to 
avoid corruption by escaping presidential supervision. 

3. The commission has had a profound faith in expertness and in 
rational solution of controversial regulatory problems. Regulation 
has been viewed largely as a matter of collecting facts and of deciding 
— in an unbiased way, by examining the facts and applying a rule 
of law. 

4. While American industry has undergone tremendous technolog- 
ical and structural changes, regulatory policies have evolved with pain- 
ful slowness and hesitancy and bear the stamp of obsolescence and 
staleness. Commissions tend to be static and apathetic in contrast 
to the dynamic development and productive ingenuity of American in- 
dustrial enterprise. 

5. Although the commission was supported originally in part be- 
cause it was regarded as superior to the courts in dealing with com- 
plex and intricate economic problems, it is now attacked most fre- 
quently on the ground that it is not sufficiently judicial in its opera- 
tions. In the effort to meet charges of administrative absolutism and 
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arbitrary action, commissions have become more and more like courts 
in their methods and neonate 

7. The general public knows very little and cares very little about 
independent commissions. Public concern with regulation usually 
declines sharply after the establishment of a commission. The regu- 
latory problems are themselves so intricate and complex that they defy 
easy comprehension. The lawyers, moreover, have succeeded in turn- 
ing regulation into a highly technical, legalistic process that presum- 
ably lies outside the layman’s area of experience. And finally, at- 
tempts to take regulation out of politics by assigning regulatory re- 
sponsibilities to commissions have failed to insulate regulation from 
politics, but they have removed the commission from the public spot- 
licht and have allowed public support for regulation to wither and 
die. 

8. Commissions operate in hostile environments, and their regula- 
tory policies become conditional upon the acceptance of regulation by 
the regulated groups. In the long run, a commission is forced to come 
to terms witht the regulated groups as a condition of its survival. 

9. The vaunted independence of regulatory commissions is a device 
to escape popular politics. It facilitates maximum responsiveness 
of a commission to the demands and interests of regulated groups. 
It provides maximum freedom from exposure to popular political 
forces. It tends to alienate the commission from sources of political 
strength in Congress and the Presidency. It reduces the effectiveness 
of regulation. 

10. The presumed advantages of commissions have been conspicuous 
by their absence. 

(a) Presidents have often been less than careful in making appoint- 
ments. 

Because any one member of a commisison is less important than the 
administrator of a single-headed agency, the President may feel that 
he can afford to nominate mediocre persons. Appointments to com- 
missions tend to fall below the general standard of presidential 
appointments. 

(6) With respect to tenure and continuity of policy, the commis- 
sion’s record is mixed. In some commissions tenure has been exces- 
sively long with a consequent loss of vitality and strength. In other 
commissions, members rarely serve out their terms, and their average 
length of service is astonishingly short. 

¢) Commissions tend to know more and more about less and less 
as their regulatory jurisdictions become narrower and narrower in 
relation to the general political and economic development of the 
country. They Tack perspective, and their experts have a remarkable 
capacity for developing a type of professionalism that narrows the 
vision of the public interest. Economists, lawyers, accountants, and 
engineers become preoccupied with problems of their professional 
status and specialized points of view. 

(d) In terms of general administrative capacity, the commissions 
have long tolerated antiquated methods of doing their business which 
could not possibly survive in the ordinary private business. Com- 
placency, inertia, and apathy appear as inevitable developments in the 
careers of commissions. Although tradition, precedent, and custom 
can harden into blind, deadening routine in all type of social organi- 
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zation, the commission seems to be particularly susceptible to the 
hardening of the adminstrative arteries. 

(e) And lastly, because of their acknowledged inability to plan 
their activities and provide constructive assistance to congressional 
committees in revising regulatory statutes, they gradually lose their 
sense of mission. In their mature stage, their concept of the public 
interest is hardly distinguishable from the views of the dominant 
regulated interests. 


THE IMPACT OF REGULATION BY COMMISSION ON COMPETITION 


As administrative agencies located outside the Cabinet departments, 
the independent regulatory commissions have developed rather unique 
—— of administration and approaches to issues of public policy. 

t is the contention of this statement that regulation of particular 
industries by independent commission stacks the cards against the 
promotion and maintenance of competitive conditions and in favor 
of protecting the position of large-scale or dominant business firms. 
I would like to discuss some of the factors in support of this contention. 

1. The historical development of regulatory commissions shows 
that many of them were created to protect various types of business 
firms from competition. In some instances, regulation was deemed 
necessary to prevent firms from engaging in unfair, abusive, or dis- 
criminatory ee against anes firms or against shippers, 
investors, and others. Moreover, the basic techniques of the regula- 
tory commissions are anticompetitive in nature. Restriction of free- 
dom of entry into a business, ratemaking, route fixing, control of 
standards of service—those and other latory techniques became 
the hallmarks of governmental regulation by independent commission. 

2. The principal rationale for the creation of independent com- 
missions has been the restriction of certain abusive business practices. 
The administrative apparatus employed by the commissions centered 
upon the case-by-case consideration of separate issues and problems 
in a manner closely approximating the behavior of a judge and jury 
in a court of law. As regulation was patterned more and more upon 
the judicial model and commissioners looked upon themselves in- 
creasingly as administrative ju they tended to become passive 
and judge-like in the exercise of their regulatory functions. The 
waited for cases and parties to present themselves; they did not see 
out cases or make independent investigations and inquiries. They 

adually allowed the private parties to control their flow of business 
by confining themselves to the cases brought before them. They 
lost their initiative to the private ames subject to regulation. They 
became dependent upon parties adversely affected by ation or by 
the behavior of the regulated business firms for know] of alleged 
violations of regulations. ne their preoccupation with indi- 
vidual cases ae them incapable of planning their work effectively, 
and they lost their capacity to promote the public interest aggres- 
sively. They could not plan their activities and allowed backlogs of 
cases to develop and increase. 

8. Not only did the case method and judicial model place the com- 
missions on the defensive, but the method itself became grossly dis- 
advantageous to small firms. It required a special lawyer’s vocabu- 
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lary, expensive legal counsel, and specialized knowledge of complex 
matters to carry a case before the commission. The procedure was 
involved and complicated. While it was designed in part to protect 
private parties against arbitrary and capricious action the Govern- 
ment, it also generated extraordinary delays in disposing of cases 
and was inordinately expensive for small firms and small-business men. 
Inevitably, the heavy reliance of the commission upon the judicial 
bearing procedure helped the large firm and iakeead the small firm. 
The original claim asserted in the congressional debate on the Inter- 
state Commerce Act in 1886 and 1887 that the independent commission 
would become a “poor man’s court” to defend the small shipper 
against the large and powerful carrier has never been realized, 

4. The passive attitude of the commission toward the regulatory 

rocess and the relative inability of the small firm to sustain and 
nae long, drawn-out hearings before the commission highlight 
the unfortunate position of small businesses subject to regulation. 
These firms are weak in resources, skills, and experience in dealing 
with regulatory agencies of the Government. Moreover, they are less 
competent than the larger firms in securing strong political support. 
Consequently, they are relatively weak in developing sympathetic 
support in commissions for the competitive position of small firms in 
an industry. They cannot afford to oppose the expansive aspirations 
of larger firms. They can be hurt badly by failure or inability of the 


commission to process their petitions and applications speedily. 

5. Commissions are tiny agencies compared to the great Cabinet 
departments and the large independent agencies. Their appropria- 
tions and staff are negligible factors in the United States budget. 


Moreover, commissions operate in hostile, controversial environments. 
Given their preference for passive judicial administration, they tend 
to find enforcement of their regulations affecting many small busi- 
nesses administratively inconvenient. Obviously, a tiny agency with 
meager resources in staff and appropriations finds it more comfortable 
as well as convenient to minimize the number of firms subject to its 
regulations. The regulatory process in commissions is geared much 
more effectively to administrations of regulations affecting a small 
number of large firms protected against competition by limiting entry 
into the industry. A commission regulates more easily a small number 
of large business firms able to employ specialists to keep them in- 
formed about regulatory developments than large numbers of small 
firms who must be told what to do in order to comply with the applica- 
ble regulations. 

_6. The maintenance of competition and the restriction of monopo- 
listic behavior depend upon vigorous action of competing firms as 
well as a firm governmental resolve to promote competitive conditions. 
The history of antimonopoly policy in the United States demonstrates 
that effective antitrust action requires both strong popular support 
and effective political leadership. Unfortunately, the independent 
commission tends to discourage both. Asan independent agency affect- 
ing a limited clientele, it operates in relative obscurity. Most commis- 
sions prefer to approach their regulatory programs as matters entirely 
separate from the current course of political and economic develop- 
ment. Independence to them means freedom from presidential super- 
vision and freedom to operate as wholly separate and independent 
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entities. The atmosphere in which they operate, therefore, is not the 
kind of atmosphere that is congenial to the promotion of vigorous 
competition. In their effort to escape popular politics, they emphasize 
their friendly relation to the dominant regulated groups. The main- 
tenance of the position of these dominant Pexedutod br ups becomes, in 
the eyes of the commission, the rock upon which the public interest 
rests. 

For these reasons it is impossible to avoid the conclusion that regu- 
lation of particular industries by independent commissions tends to 
destroy rather than promote competition. The historical tradition of 
commissions is anticompetitive. Their basic methods, especially their 
reliance upon the case-by-case approach, place small business firms at 
a disadvantage. The growing passivity of the commissions’ approach 
to regulation and the inconveniences of dealing with large numbers 
of firms strengthen the commissions’ tendency to identify their view 
of the public interest with the position of the dominant regulated firms. 
In short, regulation of particular businesses by independent commis- 
sion stacks the cards against the small competitive and weakens 
the force of competition. 

The Cuarrman. Mr. Bernstein, I want to state that you have made 
a very splendid statement. It is, however, a statement of conclusions 
and contains no recommendations. I want to ask you if you care to 
amplify some of these conclusions. For example, you make this state- 
ment on the last page— 

In their effort to escape popular politics, they emphasize their friendly rela- 
tion to the dominant regulated groups. 

I think we would be interested in the basis for that conclusion. 
And you might, if you care to, amplify it a bit further, that is to say, 
select some other conclusions and give us the reasons for them. 

Mr. Bernstew. I would be glad to, Mr. Chairman. 

The Cuamman. And then you can tell us what you would do about 
it. 

a Bernstern. I would like to state first of all that I am making 
no char 

The Cuamman. I want to state this also, that the jurisdiction of 
this committee as a standing legislative committee is more or less cir- 
cumscribed by the fact that we are limited to jurisdiction over anti- 
trust legislation, conflict of interest, and so forth. There may be 
overlapping—much of this material would properly go to the Com- 
mittee on Government Operations or the Interstate and Foreign 
Commerce Committee. But we are primarily interested in compet- 
itive conditions, antitrust, monopoly, and so forth. 

Mr. Bernstern. Yes. 

First of all, I would like to make it clear that I am not making 
any charge whatsoever that independent commissions, in contrast to 
other Government agencies, are engaging in a conspiracy to promote 
the position of dominant business firms, or that the ethical standards 
that prevail in the independent commissions are significantly dif- 
ferent from those that prevail in the Government generally. If the 
problem of independent commissions was one of corruption or of sys- 
tematic effort to promote the interest of large business firms as op- 
posed to small business firms, then it would be very simple to deal 
with. 
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Rather, my position is that the independent commission inevitably 
becomes over a rather long period of time very sympathetic to the 
position of the dominant firms in the industry. 

Now, this has happened particularly with respect to the regula- 
tion of railroads by the Interstate Commerce Commission. As a 
matter of fact, the legislative history of the Motor Carrier Act of 
1935 indicates rather conclusively that one of the act’s major pur- 
poses, if not its primary purpose, was to protect the railroads against 
competition from the rapidly developing motor carrier industry. 

As the Commission develops a specialized interest in the health, 
structure, and activity of a particular industry over a long period of 
time, it becomes very difficult to tell where Government regulation 
begins and ends, and where private management takes over. In 
general, where a Government agency like the ICC regulates very 
extensively and comprehensively the operations of an industry like 
the railroad industry over a long period of time, extending into a 
period in which the industry becomes very mature and is no longer as 
dynamic and aggressive as a young industry, like the natural gas, 
for instance, is today, the regulatory function merges with the 
managerial function so closely that it becomes difficult to separate 
Government regulation from railway management. 

Therefore, the point of view of the agency officials tends to become 
identified with the point of view of the private management of regu- 
lated industry. 

The CHatrman. At that point, may I ask is it fair to state that 
the Motor Carrier Act, an act of Congress, really sought to protect 


the railroads against the inroads being made by the trucking industry ¢ 
Is that correct ? 

Mr. BernstTEIn. I think that is one of the reasons. 

The CHarmrmMan. One of them. And then afterwards, as the ae: 


cedure developed, is it fair to say that the Interstate Commerce Com- 
mission, which had jurisdiction over the Motor Carrier Act opera- 
tions, tended to throw a protective arm about the larger motor car- 
riers as against the smaller motor carriers ? 

Mr. Bernstern. Yes, I certainly think that the regulatory record 
would demonstrate the truth of that statement. This goes back to 
administrative characteristics in part of these commissions. They 
have not been treated very magnanimously either in the Executive 
Office of the President or by Appropriations Committees in Congress 
with respect to appropriations and staff. They have had rather 
meager resources in relation to the volume of cases. 

Mr. Keattna. The staff has grown and grown every year. 

Mr. Bernstrern. The Interstate Commerce Commission staff is now 
substantially lower than it was some 15 to 20 years ago. And the 
ICC staff has been very stable, as I recall, in the last 10 years or so. 
I do know that the Commission has repeatedly requested additional 
funds to employ more staff through the Budget process 

Mr. Keartne. If you served in Congress you would know that 
every Government department is always after more money. 

Mr. Bernstetx. Yes. And yet the action of President Eisenhower 
in his 1956 budget proposal, I think, highlights the fact that Presi- 
dential requests for larger appropriations for the regulatory com- 
missions have been the exception rather than the rule. In the 1957 
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coda estimate the President requested substantial increases both for 
the Antitrust Division in the Department of Justice and for the Fed- 
eral Trade Commission, but these tend to be rather remarkable ex- 
ceptions to the general way in which the executive branch has dealt 
with budgetary requests from independent commissions. Because 
commissions are somewhat outside of the executive branch, they tend 
to lack the kind of support and paling. that a Cabinet department or 
large independent agency like, say, the Atomic Energy Commission, 
would have in pressing for larger appropriations. 

It has been very difficult for these commissions to persuade analysts 
in the Bureau of the Budget and staff members of the House and 
Senate Apropriaiions Committees that larger staffs could be used 
constructively by commissions to process more quickly the backlog of 
cases that had developed over the years. 

The record of the commissions seems to indicate that, in the eyes of 
many observers, very little could be served by increasing budgets. So 
long as the methods and techniques remained the same, so long as the 
same case-by-case method of handling problems and issues was main- 
tained—and much of this is inevitable in this kind of work and must 
be adhered to in order to protect the private parties—very little of a 
constructive nature could be accomplished by increasing staffs and 
making larger appropriations available. 

To go back to the early point, the status of the independent com- 
mission as a specialized agency standing apart from the other agencies 
of the executive branch, and Jacking potential support tended to pro- 
mote the development of the rather professional point of view in the 
staff members of these commissions. In many of these commissions 
there has been a polite, and sometimes not so polite, struggle over the 
years between various professional groups, the lawyers, the engineers, 
the accountants, the economists, striving to make their particular 
professional point of view the dominant point of view with respect 
to the formulation of policy and the handing down of decisions in 
particular cases. 

The development of this type of professionalism has had a rather 
debilitating effect upon the administration. Eyes tended to be focused 
upon the development of a particular professional or occupational 
point of view rather than upon the objective for which the agency 
presumably was established by Co 

Now, lacking strong and effective et > congressional commit- 
tees and in the Executive Office of the ident, these independent 
commissions have gradually been forced to adopt sympathetic atti- 
tudes toward the position of the dominant regulated firms. They have 
been unable to hold out against very aggressive attacks made by the 
dominant regulated firms and therefore—— 

The Caarmman. Why couldn't they? 

Mr. Bernsrern. Because they lack political support, they tend to 
operate in obscurity. 

The CHarrman. You mean by that that the dominant industries 
exerted _—— pressure on them, and that they could not resist that 
pressure 

Mr. Bernsterx. Yes. I would say in general that it is almost im- 
possible to exaggerate the degree of pressure brought to bear by 





Qo QOo”7 = =>mMm 


a 


-_. 


SF's to soe 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 67 


dominant regulated business firms upon the regulatory agency. Much 
of this is quite natural. And much is—— 

The Cuarrman. Can you give us some illustrations? 

Mr. Bernstern. Yes. In connection with the activities of the Civil 
Aeronautics Board, for example, in dealing with applications of non- 
scheduled air carriers for the extension of aircoach services—for ex- 
ample, in the case of the North American Line, a nonscheduled car- 
rier, great pressure was brought to bear on the CAB to exercise its 
responsibility and authority to deny an application to a nonscheduled 
carrier to extend service on the ground that the extension of such 
operating authority to a nonscheduled carrier would have an adverse 
impact upon the scheduled carrier. 

The Cuarrman. How did that pressure manifest itself? Give us 
details, if you can. 

Mr. BernsteIn. First of all—and this is the only thing that I or 
anyone else would know without having access to the inside of such 
Government operations—there are the statements which can legally 
be made by carriers who claim to be adversely affected by some pro- 
posed action. Their legal counsel file briefs before the Commission ; 
they appear in hearings in which the Commission is considering these 
matters ; a attempt to persuade the Commission that the public 
interest can be served best by maintaining their exclusive operating 
authorities. 

The Cuarrman. That is not political. 

Mr. Brernstern. This is not political pressure, but then there are 
pressures that operate perhaps under the table. 

Mr. Keating. What is your specific evidence of this under-the-table 
operation, Professor ? 

Mr. Bernstern. It is very difficult to have specific evidence of this 
sort. What I suggest is that the type of case I am making does not 
rest upon a showing that unreasonable, unfair, or illegal forms of 
pressure have been placed on regulatory commissions. 

ae Keatine. Great pressures are exerted by the other side, aren’t 
they ¢ 

Mr. Bernstern. Of course great pressures are exerted by all sides. 
And my position is that the dominant firms, because of their dominant 
position in the industry, and because of their extensive operating au- 
thority, are in a very strong position in relation to the other carriers 
in presenting their point of view. 

The Cuatrman. You mean the presures work in both directions, 
both for and against, but the dominating industries very likely have 
the ability to exert greater pressure ? 

Mr. Bernstern. Yes. I am not asserting as I indicated at the out- 
set, that conspiracy or unfair tactics have produced anticompetitive 
results. On the contrary 

Mr. Kratinc. What do you mean by under-the-table influences? 

Mr. Bernstern. What I refer to is the following type of activity: 
A member of an independent commission may be invited to become 
a member of a particular club where he can associate freely with execu- 
tives of regulated firms. He may be invited to become a member of 
a country club where he will have opportunity to socialize with mem- 
bers of the industry. Again, on the surface, there is nothing repre- 
hensible at all. 
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Mr. Keating. You mean have his dues paid by one of these regu- 
lated industries? 

Mr. Bernstern. No; I am not suggesting that at all. 

Mr. Kerarine. You are not suggesting that he be barred from all 
social clubs because he is a member of a commission ? 

Mr. Bernstein. Not at all. I am suggesting that members of com- 
missions are very decent and also very human people, and they can 
be influenced by their associations. They operate in a rather special- 
ized atmosphere, and their associations tend to be monopolized by 
the dominant firms subject to regulation. Therefore, the likelihood 
that they will become sympathetic to the dominant firms is very 
great indeed, and the likelihood that they will develop a very favorable 
attitude toward protecting the smaller firms against the larger firms 
is not very great. 

Mr. Keatrina. I understood that you are objecting to the extent 
to which they endeavored to conduct themselves in a quasi-judicial 
capacity. And now it seems to me your objection to them is that they 
are free and easy about associations with the people that might come 
before them. I don’t know which thesis you are advancing more 
strongly. 

Mr. Bernstern. Let me clarify my stand, if I can, Mr. Keating. An 
independent regulatory commission must operate in a quasi-judicial 
manner, so long as one of its principal activities consists of the adjudi- 
cation of particular controversies and the processing of certificates, 
applications, and so forth, brought before it in the normal course of 
business. It must operate in this way, and the Congress under the 
Administrative Procedures Act and the other enabling statutes, has 
insisted upon this kind of operation in order to protect firms against 
arbitrary and unfair actions by Government. 

This type of behavior, which is necessary in administrative adjudica- 
tion, tends to stack the cards against the small firms. The small firms 
lack the resources and skills to use the only process regarded by the vast 
majority of Americans as suitable for governmental regulation of 
individual business firms. I am not charging that there is something 
wrong about the quasi-judicial process. However, this process helps 
the large firms and hinders the small firms because the small firms 
do not have the capacity to use this process as effectively as the larger 
firms. They do not have the financial resources to hire appropriate 
and skillful legal counsel; they cannot afford to wait for the rather 
long period of time frequently required by a commission to dispose 
of acase. And speed is of great importance to small firms. 

The Cuatrman. You mentioned North American Airlines before. 
I hold no brief for or against North American Airlines; indeed, I 
wouldn’t know any of the officials of that line if I stumbled on them. 
However, that application, which is the application of a nonscheduled 
airline, has been pending before the CAB for a long period of time 
and no conclusion has been reached. 

There are all manners of delays and subterfuges of one sort or an- 
other. I understand that recently there was something in the nature 
of a nermit given to them, a permit of a conditional nature. I don’t 
think it was a final franchise. But this is a case that should have been 
decided finally and conclusively months and months ago. But it has 
been voing on and on, and there seem to be no terminal facilities 
to that case. 
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Now, North American Airlines, if I understand the picture cor- 
rectly, did a great deal to reduce the cost of transportation by air across 
the continent. They popularized and reduced existing rates by what 
they call coach. It was a long while before the established lines 
adopted the reduced rates of air coach. But North American popular- 
ized it. And I think in other respects they have benefited the public. 
And yet because of the so-called grandfather clause in the Civil 
Aeronautics Act which has been strictly adhered to by the CAB, they 
have been kept from being anything but a nonscheduled airline. Re- 
cently the North American Air Lines’ letters of registration were 
revoked by the CAB, and they have been denied the authorization to 
operate aircoach service. 

Would you care to comment on that ? 

Mr. Brrnstetn. Mr. Chairman, I have no brief for or against North 
American. On the other hand, I think it is a case that does 

Mr. Kratrne. If neither you nor the chairman have any brief for or 
against North American, wouldn’t it be wiser to refrain from comment 
and drawing conclusions until the evidence is before you which was 
before the CAB? We are going to have hearings here—— 

The CoatrMan. I mean the delay. 

Mr. Brrnstern. I am not in a position to adjudicate this particular 
case. What I would like to suggest is that the CAB, in enforcing the 
terms of the Civil Aeronautics Act of 1938 as amended, must restrict 
entry to a certain degree into the passenger-carrying civil aviation 
business, and it must do so within certain terms and conditions laid 
down in the statute. 

Now, no firm may operate unless it gets operating authority specifi- 
cally granted by the Civil Aeronantics Board. Now this is a regula- 
tory policy which is anticompetitive in its general impact, and it 
operates adversely upon small firms that want to enter the profitable 
passenger-carrying business. 

Now, it may be quite proper, in order to protect the status of the 
civil aviation industrv of the United States, to do what the Civil 
Aeronantics Board did in this case. I am passing no judgment on 
that. But the restriction of entry which is involved in a case of this 
sort does have distinctly anticompetitive effects. 

The Cuatrman. Go ahead. 

Mr. Brrnstern. The small firms have particular problems growing 
ont of the administrative setup of the independent commissions. 
They are deterred not only by the necessary quasi-judicial procedure 
of the independent regulatory commissions, but they are also deterred 
by considerable slowness and delay in the processing of cases. 

A dominant firm or a large-scale firm that has a great deal at stake 
in some pending application before a commission normallv can afford 
much better than a small firm can to wait for the final decision. A 
small firm. however, may lose all of its investment by the sheer delay 
in processing its case. 

That leads me, then, to this suggestion. In order to reduce anti- 
comnetitive effects and to make the regulatory work of commissions 
more effective, it is important to minimize reonlatory coercion of the 
reonlated industries as much as possible. This can be done best in 
industries with large numbers of very small firms. 
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For example, I think the Interstate Commerce Commission should 
reduce its control over small interstate trucking firms. A decrease in 
intensive regulation would free some competitive forces that would 
help to strengthen the transportation industry of the United States. It 
would also tend to relieve the ICC of a great burden of rather small, 
petty cases, none of which are very important in themselves, but in 
totality are very important. 

In many of these independent commissions—and we see it most 
clearly in State public utility commissions—the peripheral, marginal 
matters, such as regulating taxicabs, intrastate trucks, and so on, tend 
to take precedence over the major tasks of regulating the major utility 
companies, such as the electric and gas utilities, telephone companies, 
and water companies. 

The forces of competition and the effectiveness of regulation could 
be strengthened by reducing the application of regulatory statutes to 
industries that have very large numbers of small firms. 

Mr. MoGrat.. Professor, the import I get from your statement 
is that you would do away pretty much with the regulatory agencies. 

Mr. Bernstein. No, I am assuming that the regulatory agencies 
are here to stay, and that there is nothing much to be gained by pro- 
posing their abolition. 

Mr. Keatina. I gained exactly the same impression that counsel did 
from what you said. How do you settle this if you don’t get rid of 
these agencies? How are you going to change the matters that you 
object to? 

Mr. Bernstein. My principal suggestion for improvement is to con- 
fine the activities of the regulatory commissions to enable them to do 
better the job that remains. It is certainly not a radical or a far- 
reaching suggestion. But it would reduce rather significantly the 
adverse impact of the activities of these regulatory commissions upon 
very small firms. 

The Cuamman. Would you require organizational changes, or 
what changes would you suggest in addition to those you have just 
indicated? More than that would be required. You seem to indicate 
that because of the procedure, the lack of personnel, and the political 
pressures exerted, their activities have been hampered and they have 
been more or less biased in favor of the larger industries. 

How can you reduce or eliminate bias? 

Mr. Bernsrern. I would prefer to have these independent regula- 
tory commissions located in one of the major departments of the 
executive branch of Government most appropriate in terms of the 
functions of these regulatory agencies. If this is not possible or de- 
sirable in particular cases, the activities of several latory commis- 
sions might be grouped within one agency so that the perspective of 
the regulatory agency will be broader than that of a particular in- 
dustry. If the regulatory agency is responsible not for 1 industry or 2 
related industries, but rather for a larger number of related industries, 
it would be forced to develop a broader point of view. In developing 
that point of view, there will be less danger that the commission will 
become overly sympathetic to the point of view of the dominant regu- 
lated industries. 

The CuarrMan. For example, you feel that with respect to the 
Interstate Commerce Commission, the CAB, and the Federal Com- 
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munications Commission—if those agencies were placed under the 
Department of Commerce, if the Department of Commerce were to 
have jurisdiction over them, that they would become more independ- 
ent? One of the reasons these agencies were set up as independent 
agencies rather than divisions of a department was to further their 
independence. 

What makes you think that they would become more independent 
if the department were in authority over them ? 

Mr. Keatine. He doesn’t want that; he wants them more dependent 
on political pressures. 

Mr. Bernstetn. No; I want them to become somewhat more inde- 
pendent of the regulated industries. 

The Cuamman. They would become more independent if they 
would become part and parcel of the Cabinet departments ? 

Mr. Bernstern. I think they might, but there are no guaranties. 
No particular organizational gimmick will produce certain guaran- 
teed results. But the location of an independent commission within 
one of the Cabinet departments or the combination of several regula- 
tory commissions into one large commission would create a greater 
likelihood that the commission would adopt a more public-interest 
point of view. 

Mr. Keatrine. You say, Professor, that these regulatory commis- 
sions provide “maximum freedom from exposure to popular political 
forces; they tend to alienate commissions from sources of political 
strength in Congress and the Presidency; they reduce the effective- 
ness of regulation.” 

I judge from that statement that you think they should be sub- 
jected to greater political pressure. 

Mr. Bernstein. The term “pressure” here suggests a thought that 
I do not have in mind. Commissions operate in areas of economic 
policy that tend to be quite controversial, as we know. A govern- 
mental agency operating in a rather controversial area of economic 
policy requires strong support from the Congress and from the Presi- 
dent if it 1s to be effective. 

The CHatrmANn. Do you think that Cabinet officers are immune 
from political pressure ? 

Mr. Bernstein. By no means, but at least Cabinet officers can be 
held responsible. 

The CuHatrman. I would say that there is quite a lot of political 
pressure, and naturally so, in every administration. Now, if you place 
these so-called independent agencies—they were set up to be free of 
Cabinet jurisdiction, because they were supposed to be made more 
independent—if you put them in the Cabinet departments it seems 
to me that as the gentleman from New York, Mr. Keating, indicates, 
you would have even more political pressure and less independence. 

Mr. Bernstern. There is a possibility of more political pressure. 
But this kind of political pressure is in most instances desirable and 
useful. A Cabinet Secretary has broad responsibility under appoint- 
ment by the President, confirmed by the Senate, for the formulation of 
policy and the administration of activities in one of the great Cabinet 
departments. He can be held responsible for the policies and activi- 
ties of his department. He is in a much better position than the 
chairman of an independent commission is today to defend regulatory 
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activities and to make a case for larger appropriations and staff in 
order to improve administrative regulations more effectively. 

He can try to make the regulations more consistent with general 
economic policy. Such consistency will help to make Government 
regulation of business more effective by coordinating regulatory poli- 
cies affecting particular industries with the general economic policies 
of the Government. This would be a strengthening force in Gov- 
ernment regulation. In this way we would be able to avoid the 
rather anomalous situation in which one of the Cabinet departments, 
say, the Post Office Department, is fighting one of the independent 
regulatory commissions, say, the ICC, on a matter of rates. 

Government regulation is so difficult and complex that it ought to 
be minimized as far as possible. To the extent regulation is regarded 
by Sanne as necessary, it ought to be made as effective as pos- 
sible. 

Mr. Keatine. But in the very case you cite where a Cabinet officer 
is fighting a case before the ICC, should there not be an independent 
agency to determine whether or not he is right, rather than to give 
him the power to cram something down their throats if that agency 
happens to be in his department ? 

These agencies are responsible directly to the President now, and if 
there is anything—for instance, like under-the-table actions by any 
of the executive agencies, and that matter is brought to the President, 
isn’t he more apt to take action to put an end to it than some Cabinet 
officer under whom he may be serving? 

Mr. Bernstetn. I would insist upon the absolute necessity of hav- 
ing available in an appropriate case a review of the regulatory decision 
by an independent body. And that can be done most effectively in 
the American framework of government by the independent judiciary. 
This can be accomplished by maintaining the position of the judiciary 
with respect to the review of the administrative decisions of regula- 
tory agencies. 

The CuatrMan. In all this discussion we are getting far afield from 
our jurisdiction. And I suppose there is very little we can do when 
these matters are injected into the subject which we are attempting 
to throw light upon. 

Can you tell us as briefly as possible how we can inject into the 
activities of this Commission the spirit of the Sherman Act, that is, 
have as much competition as possible, particularly in the kinds of in- 
dustries where you have to have some competition. How can we pre- 
vent activities contrary to the spirit of the Sherman Act, like the 
promulgation and continuance of the “grandfather” clause in the Civil 
Aeronautics Act? How can we deal with that? What changes in the 
statute do you suggest to us so as to strengthen the spirit of the Sher- 
man Act? 

Mr. Bernstetn. My principal suggestion is rather professional un- 
der the circumstances, but I think it is the most useful one that can 
be made. I would like to see a committee such as this make studies 
of all the activities of regulatory agencies affecting particular indus- 
tries, principally in the Interstate Commerce Commission, the Civil 
Aeronautics Board, and the Federal Communications Commission, to 
see whether any regulations that now affect entry into the industry, 
rates, or conditions of service can be reduced or eliminated in order to 
allow a larger scope for the working of competitive forces. 
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This inquiry must be ores not in any general way, but rather 
in very specific terms. For example, the inquiry should look at the 
activities of the Interstate Commerce Commission affecting the motor 
carrier industry and the activities of the Civil Aeronautics Board in 
order to find out whether the public interest can be served better by 
eliminating some of the restrictive regulations now enforced by these 
commissions. 

The Cuarrman. You think that we should narrow many of the 
exemptions from the operation of the antitrust laws that these regu- 
latory bodies are permitted to grant to regulated industries ? 

Mr. Bernstein. I would prefer that exemptions from antitrust 
laws be narrowed as much as possible. 

The CHarrmMan. Have you any suggestions as to how we should 
narrow them? 

Mr. Bernstern. With respect to railroads, for instance, after some 
6 to 7 years’ experience under the Reed-Bulwinkle Act, we ought to 
look at the record of the railroads in the light of the antitrust exemp- 
tion which they received in this 1948 statute, to see whether or not the 
public interest has been substantially served by such exemption. I 
would like to see some extended hearings in which the Government 
agencies involved would be forced to defend retention of such exemp- 
tions, or in the alternative, to recommend ways of eliminating some 
of these exemptions. But it has to be done in terms of the individual 
statute and the individual case. 

The Cuatrman. Getting back to the Civil Aeronautics Board, this 
“orandfather” clause is also written into the statute. 

Mr. BernstTeEIn. Yes, sir. 

The Carman. And there is a regulation based upon it. Do you 
think we should change that in any way? 

Mr. Bernstern. Here again I think that it would be extremely 
helpful and useful for this committee or any other relevant congres- 
sional committee to study and examine the question whether or not 
the public interest continues to be served by the maintenance of such 
“orand father” clauses. 

The CHarrman. As I understand, the “grandfather” carriers orig- 
inally numbered 19, am I right ? 

Mr. Bernstern. I believe so. 

The CHarreman. And now, as I am informed, only 12 remain in 
operation. Those that dropped out haven’t been replaced by any other 
lines. So there is now a greater concentration than at the time the law 
was passed providing for the “grandfather” clause. Do you think it 
might be well for this committee to tackle that problem ? 

Mr. Bernstetn. I think this is the most useful kind of question 
to explore. It is one that involves the possible reduction or elimina- 
tion of a present coercive regulation that has obvious antitrust effects. 

Mr. McGratu. Well. Professor, the 12 passenger trunkline carriers 
now receive, I understand ninetv-odd percent of the total revenue for 
the industry, perhaps 95 percent. As the chairman just stated, there 
have been no new carriers certificated as far as the trunkline carriers 
are concerned. 

Do vou have any observation as to CAB policy in that respect? 
Why have they continued such a restrictive policy in respect to entry ? 
Is it because of the statute itself and the authority and obligations 
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given under the statute, or is it because of the deficiencies which you 
recited in your statement which have developed in various regulatory 
agencies? And I presume you include the CAB. 

Mr. Bernstein. The CAB is one of these regulatory agencies that 
has a small, specialized clientele. Constant exposure to and con- 
tinuing relations with the dominant certificated carriers over a con- 
idscatie period of time inevitably make CAB Commissioners rather 
sympathetic to these carriers. 

Moreover, the Commissioners tend to define the public interest 

artly in terms of maintaining the health of the existing carriers. 

hey argue that the public interest can be served best by limiting 
entry into, let’s say, passenger- and freight-carrying business on a 
regularly rchadulede basis, and by requiring these certificated carriers 
to conform to certain standards of service. 

It is much easier for a small agency like the Civil Aeronautics 
Board to regulate an industry which is composed of a relatively 
small number of large firms. A large number of small firms com- 

licates the problem enormously. The record will probably show, 
in the first place, that it is somewhat easier for the larger scheduled 
carriers to conform to safety standards. Also it is easier for such 
firms to keep themselves aware of the detailed impact of CAB regula- 
tions upon their own operations. In other words, administrative con- 
venience here is served when a commission is able to limit entry into 
the business and to concentrate on the regulation of a relatively small 
number of large-scale firms. 

Mr. McGrau. Is that inherent in the regulatory system, or can it 
be overcome? These deficiencies that you have mentioned which tend 
to develop, can they be overcome by statutory changes, more specific 
criteria in the statutes, rather than setting the criterion for the CAB 
and any other agency as the broad public interest ? 

Mr. Bernstein. I think in the long run what I have described is 
inherent in the very constitution of the independent regulatory com- 
mission. And for that reason I would like to see us move in the direc- 
tion of assimilating regulatory policies of the Government into a 
general framework of economic policy, the regular agencies of the 
executive branch of Government. 

Mr. McGrai. Professor, the other day I read that according to 1 
expert, in 20 years we will be flying from coast to coast in 25 minutes. 
Regardless of whether that turns out to be correct or not, the air trans- 
portation industry is increasing at an accelerated pace. 

As a matter of fact, since 1938 it has multiplied 40 times, I believe, 
and the future potential is terrific. Do you believe in view of this po- 
tential the present restricted practices, or policies, rather, of the 
CAB are at all appropriate ? 

Mr. Bernsrern. I think that these policies will become less and less 
appropriate. One of the great dangers in the regulatory policies of 
the Commission is that they fail to keep up with important techno- 
logical and structural changes in the regulated industries. 

This tendency is fairly common throughout Government, it is very 
difficult to keep up with such a dynamic economy. But it is par- 
ticularly difficult in these regulatory agencies that have been placed, 
or that place themselves, in a position of defending the position oi 
the grandfather firms and the others that have been granted certificates 
of operation. 
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The Cuairman. Of course, these restrictions have not prevented that 
inordinate growth. But I take it that while there has been that in- 
ordinate growth despite these restrictions that growth has been chan- 
nelized among the few or the chosen few under the grandfather clause— 
in fact, they become larger and larger, and as they become larger 
and larger they grow more dominant in the industry. 

Mr. Bernstern. Yes. Furthermore, the developments tend to be 
rather chaotic. Temporary operating authorities are granted under 
other restrictive conditions, and these may or may not be extended. 
Firms which have been granted temporary operation authority are 
kept under constant fear that at some point the Government agency 
may change its mind and withdraw the temporary authority or refuse 
to grant permanent authority. 

The CuHatrman. You wouldn’t want absolute free entry into it, 
would you ? 

Mr. BernstEIn. By no means. 

The CHAIRMAN. vi would want some degree of regulation ? 

Mr. Bernster1n. There must be. All I am arguing for is a recogni- 
tion that much necessary regulation is by definition anticompetitive 
in nature. 

The Cuarrman. You wouldn’t want any control to be more or less, 
control of the air industry to be more or less concentrated into any 
kind of an oligopoly like the big four in the airlines? 

Mr. Bernste1n. No. I would like to see controls particularly over 
entry and routes curtailed as much as possible. Now, there are severe 
limits beyond which one cannot go in the civil aviation industry in 
eliminating restrictions on entry and in eliminating controls on routes. 
I think this industry is one in which a very substantial measure of 
Government control is absolutely necessary. 

Mr. MoGrarm. Are you acquainted with the irregular carrier deci- 
sion issued by CAB some months ago? 

Mr. Bernstein. Not in detail, but in general. 

Mr. McGram. Wherein it was stated that if the irregular carriers 
should gain 15 percent of the major routes they would then consider 
further certification. Do you have any observation as to the adequacy 
of this new approach of CAB toward entry into the industry? 

Mr. Bernsrern. I would prefer not to comment on that, because I 
haven’t studied it sufficiently. 

Mr. Mauerz. May I ask a question ? 

The Cuarrman. We have Professor Gray waiting. I think we will 
have to time it. 

Mr. Maxerz, It is correct, is it not, that this past year CAB did 
give the irregulars supplemental operating status, which was a brand 
new policy, and indicated some relaxation of the previous rules with 
respect to entry into the business? _ Now, do you regard that decision 
of the Board as a step in the right direction ? 

Mr. Bernstern. In general, yes. All I would point out here is 
that the problem of the impact of nonscheduled carriers on the opera- 
tion of the regularly certificated carriers has been a very thorny issue 


for a long time, and that it took the CAB many years to develop a 
more or less constructive approach toward this problem. 
_ But in this period during which the issue has been under considera- 
tion following hearings by the Civil Aeronautics Board, there has 
77632—57—pt. 1, vol. 17 
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been considerable restriction, obviously, on the nonscheduled carriers, 
To the extent that they have been permitted to operate they have oper- 
ated under very restrictive conditions and in a pretty hostile environ- 
ment. 

Now, this is not a happy situation for these firms. 

The CHairMaAn. Any questions? 

Thank you very much, Dr. Bernstein. The statements you have 
made are very revealing. We don’t necessarily agree with every- 
thing you have said, but your statements will be very helpful to us 
in our deliberations. 

Mr. Bernstrern. Thank you, Mr. Chairman. 

The CHarrman. We now have Prof. Horace Gray, professor of 
economics, University of Illinois. 


TESTIMONY OF HORACE M. GRAY, PROFESSOR OF ECONOMICS, 
UNIVERSITY OF ILLINOIS 


Mr. Gray. Mr. Chairman and members of the committee, my name 
is Horace M. Gray, Iam professor of economics at the University of 
Illinois, where for over 30 years I have devoted a major portion of 
my time to the study of monopoly and the efforts of Government to 
prevent it, where competition is technically possible, or to control it, 
where the technical conditions of production render competition 
impracticable. 

n connection with the latter, I have given special attention to the 
public regulation of the so-called natural monopolies—that is, trans- 
ortation and public utilities—by independent commissions, both 
State and Federal. These studies have led me gradually—and some- 
what reluctantly, for I had hoped for its success—to the conclusion 
that public ulation, as presently constituted and administered, is 
ineffective and that it fails to serve the public interest. 

In fact, there is strong evidence to support the contention that these 
commissions actually perform a public disservice by aiding and abet- 
— public expense the very monopolies they are supposed to 
regulate. 

ow may one account for the decline, or institutional degeneration, 
of public regulation? Why have these independent commissions, 
which were launched with such high hopes and roseate expectations 
during the late 19th and early 20th centuries, in the brief span 
of a few decades so deteriorated in morale, integrity, and devotion to 
the public interest as to arouse widespread criticism and loss of public 
contenant What are the institutional forces at work in our society 
which have brought it to pass that the independent regulatory com 
missions—once proudly acclaimed as the fourth branch of Ceiterk: 
ment—are today in such disrepute as to warrant congressional inves- 
a Why do so many former advocates of public regulation, 
who fought to get it established and to make it more effective, now 


t 
despair of its success and cast about for alternative solutions? 

y is it that today the strongest support for the independent 
commission system of regulation comes from the regulated industries, 
who aan te a it so bitterly ¢ 


It would be easy to supply plausible, yet superficial, answers to 
these questions. The literature is full of such explanations, such as 
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the appointment of unqualified commissioners, shortage of expert 
staff, insufficient funds, rapid turnover of personnel, limited powers 
and jurisdiction, ambiguous statutes, the restrictive consequences of 
judicial review, and political pressure. These are secondary, and 
doubtless contributing, factors but they scarcely provide an adequate 
diagnosis of the degenerative process. 

If the institution were organically sound it could survive these 
minor ailments without permanent impairment of its vitality, espe- 
cially since they are all susceptible of alleviation by corrective 
measures of a practical character. This committee would be ill ad- 
vised indeed to devote all its time and energy to investigating these 
secondary symptoms, particularly the ad hominem argument of un- 
qualified commissioners, to the exclusion of more fundamental causes. 

If one would ascertain the basic cause for the degeneration of this 
or any other social institution, one must push the inquiry back to the 
underlying conceptual foundation on which it rests. In the long run 
an institution is sound and immune from decay only insofar as its 
basic premises are internally consistent and functionally realistic. 

The theoretical rationalization of public utility regulation proceeds 
somewhat as follows: Competition, while preferable in the abstract, is 
neither viable nor practicable in certain industries, for technological 
and social reasons—public convenience and necessity, for example. 
Some form of monopoly, therefore, is essential. Since, however, pri- 
vate monopoly is unthinkable because of its exploitative propensity 
and public monopoly is objectionable on ideological grounds, a com- 
promise foraid-dagaiieed private monopoly subject to public regula- 
tion—appears to offer the best solution. Under this dispensation 
private monopoly is legalized and designated as the chosen instrument. 
of society for the performance of some specified function ; direct com- 
petition is prescribed as inimical to the public interest; an independent 
commission is charged with regulating this legalized private monopoly 
with a view toward making it behave in a manner consistent with the 
traditional ideal of competition. Thus, public regulation, it is as- 
sumed, will operate as a substitute for competition. 

By this system society avoids the waste and inconvenience of com- 
petition; secures the economies of centralized production and large- 
scale technology; and yet, by the alchemy of public regulation, 
escapes the ill consequences of unrestricted private monopoly. It is 
an ingenious, though somewhat naive, synthesis whereby society can 
enjoy the benefits of competition by abolishing it; and avoid the evils 
of private monopoly by creating and legalizing it. 

In short, one can have monopoly and not have it at the same time. 
This seeming contradiction, it is assumed, can be resolved by public 
regulation, which will function as a catalytic agent to reconcile private 
monopoly with the public interest. It is a reflection of the facile op- 
timism and naivete of the late 19th and early 20th centuries that men 
generally believed that an institutional arrangement so beset by in- 
ternal contradictions and based on such incompatible premises could 
function satisfactorily or long retain its vitality. 

Perhaps it should be said, by way of extenuation, that these men 


were institutional pioneers whose limited experience in this area pro- 
vided no adequate insight into either the nature of legalized private 
monopoly or the limitations of public regulation under the police 
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power. Certainly, they did not foresee the shape of things to come. 

The inexorable process of institutional erosion, it is now apparent, 
has blighted this earlier dream and undermined the precarious com- 
promise on which it was based. Experience has demonstrated that 
the lion of legalized private monopoly cannot be induced, by the sooth- 
ing ministrations of regulation, to lie down peacefully with the lamb 
of public welfare. The aggressive propensities of private monopoly 
enhanced and aggravated by legitimization, have inevitably triumphed 
over the weak, vacillating, and negative restraints of the police power. 

The lion has devoured the lamb or, to shift the analogy, the servant 
has become lord in the house of his master. The sovereign police 
power, originally invoked to protect the public from the aggressions 
of private monopoly, has in the fullness of time been so completely 
subverted that today it operates to promote, defend, and subsidize the 
very monopolists it is assumed to regulate. How can this startling 
institutional transformation be explained ? 

The basic explanation, I suggest, must be sought by a critical 
analysis of the two opposing institutions—legalized private monopoly 
and public regulation—which we have vainly attempted to maintain 
in. a state of workable equilibrium. Let us examine briefly the in- 
herent nature of each. 

Private mOnOpOny is an organized system of economic aggression in 
which the monopolist, having acquired some degree of control over 
the:market, ae this economic power to maximize profit. So long 
as .it is illegal, or exists in a state of outlawry, private monopoly, 
though inherently oppressive and antisocial, is reasonably tolerable. 

Being in constant jeopardy, both from the law and competition, 
it:must dissimulate, curb its aggressions, and rely on its own limited 
resources for defense against its natural enemies—the democratic 
state and free competition. Under these adverse conditions private 
monopoly can never achieve immunity, security, or total economic 
pontens on the contrary, it is continuously threatened with extinction 

y competition or legal sanctions, or by some combination of the two. 
Thus, if the monopolist is to enjoy permanently some satisfactory 
measuré of security, power, and profit he must by some contrivance 
manage to attain legitimacy. That is, he must gain social approval, 
recognition, and status, and be accorded standing before the law as 
the chosen instrument of society for the performance of some essen- 
tial economic function. 

Once he attains such legitimacy, however, the now legally sanctioned 
and socially approved private monopolist becomes intolerably arro- 

ant, oppressive, inefficient, and corruptive. He is now a ward of the 
State, immune from both competition and legal prosecution, assured 
of profit without competitive striving or efficiency, and yet, within a 
bread latitude of tolerance, still free to aggrandize his —. 
power and to — his privileged market position. Worst of all, 
thersociety which.thus legalizes private monopoly is henceforth in- 


creasingly dependent on it ; having burned its institutional bridges and 
given hostages to fortune, the society can neither get rid of the monop- 
olist, nor compel him to behave in the public interest, nor resist his 
importunities for additional privileges, returns, and subsidies. The 
servant has now become master. reversal of roles means that 
henceforth the society*must support its erstwhile servant in the style 
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to which he aspires. Any reluctance to do so is met and overcomé by 
a twofold pressure exerted by the legalized private monopolist—the 
sabotage of vital economic services and corruption of both public 
opinion and Government. The impact of these pressures on a society 
already committed to dependency on its chosen instrument is well- 
nigh irresistible. $ 
ublic regulation, under the police power, is a frail reed with whic 
to defend society against such aggressions. In the first place, it is 
essentially negative in character, operating intermittently by restraint 
and veto against particular private actions that are deemed inimical 
to the public interest. It can interdict certain acts of private manage- 
ment, but it cannot substitute its judgment for that of private manage- 
ment nor compel positive action in the public interest. The positive 
functions of management, such as planning, organizing, financing, 
procurement, technological innovation, marketing and price policy, 
are beyond its purview or control, except as in their execution some 
peripheral violation may occur. Thus, power, initiative and deci- 
sions—all motivated by private interest—rest in the hands of legalized 
private monopoly, while public regulation, excluded from the decision 
making process and relegated to the sidelines, can only intervene on 
behalf of the public interest when some vetoable transgression i 
apparent. : 
Even here, however, the capacity of regulation to protect the public 
interest is serious] dvemaievibed. Its veto of private action must 


run the gauntlet of protracted and expensive litigation, with the out- 


come of judicial review doubtful. e strategic advantage always 
lies with the private monopolist for he can overtop manyfold what- 
ever expenditures a commission dares to venture on such litigation 
and, then, by virtue of his monopoly power recover it from consumers 
through the rates for service. : 

Again, the legalized private monopolist can circumvent public reg- 
ulation, or even seinen it to accede to his demands, by propaganda 
appeals to public opinion or by political pressure brought to bear 
against the regulatory commission. Here, as is the case of litigation, 
the outlays for propaganda and political activity can be shifted to 
consumers through the rates. 

In the second place, the strategic position of public regulation is 
further weakened—to the point of being completely untenable—by 
the ill-fated marriage of the police power with the power of privilege 
in our system of independent commissions. These commissions, con- 
trary to the generally accepted view, are not solely an embodiment of 
the police power. Rather, they possess in addition, the sovereign 
power to grant special privileges—an ancient prerogative of kings, 
subsequently transferred to legislatures, still later entrusted to these 
independent commissions. 

No greater mistake was ever made, or conceivably could have been 
made, in the early history of public regulation in this country than to 
sanction this miscegenation on the fallacious assumption that effective 
application of the police power requires a foundation of special privi- 
lege. Under this pernicious doctrine the granting of special privi- 
leges has become the principal business of regulatory commissions 
and exercise of the police power a minor function. With every grant 
of privilege, legalized private monopoly becomes stronger and pub- 
lic regulation under the police power becomes weaker. 
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Ultimately regulation becomes so attenuated and ineffective as ta 
be almost worthless and regulatory commissions become the prisoners 
and handmaidens of the privileged organizations they have created. 
This, in brief, is the tragic history of public regulation in our time. 

A careful and critical analysis of the work of State Public Utility 
Commissions and of Federal Commissions—the Interstate Commerce 
Commission, the Federal Power Commission, the Federal Communi- 
cations Commission and the Civil Aeronautics Board—during the 
past 20 years, will confirm this judgment. Their energies, resources, 
and legal powers have been devoted primarily to promoting, defend- 
ing, and subsidizing the legalized private monopolies under their 
jurisdiction. The following activities are indicative of this preoccu- 
pation with the advancement of private rather than public interests: 

i. The granting of exclusive privileges in the public domain—pub- 
lic ways, hydro sites, airways, radio frequencies, and _ television 
channels. 

2. The destruction or limitation of competition, both active and 
potential, in transportation (highway, water and air), communication 
(wire, radio, and television), and energy supply (electricity and gas) 
in order to protect established monopolies. 

3. The solidification and expansion of private monopoly power by 
means of additional grants of privilege, discrimination in rates and 
services, acquisitions, mergers, and consolidations, and combinations 
involving substitute services and technologies. 

4. The use of regulatory power to inhibit or frustrate the emergence 
and efficient functioning of alternative institutional arrangements for 
supplying services—that is, Federal, State, local, cooperative, and 
perverse enterprises—which pose a threat to legalized private monop- 
olies. 

5. The invocation of the police power to raise rates by millions of 
dollars to cover excessive costs, provide lucrative returns on artificially 
inflated property values, and to force consumers to contribute new 
capital for the expansion of private facilities. 

6. Permitting private monopolies to recoup from the defenseless 
public millions of dollars spent for institutional advertising, propa- 

anda, political activity and litigation—all of which expenditures are 
Tonctiueniie unnecessary for the supplying of services and are relevant 
only to the preservation of private preg yo 

7. Permitting corporate income taxes to be shifted to the public as 
a cost of doing business, and allowing tax subsidies, such as accelerated 
amortization and rapid depreciation, to be treated as costs. 

This solicitude for private monopoly and disregard for the public 
interest produces an almost universal loss of mee + vi in the inde- 
pendent regulatory commissions. They are commonly regarded as 
the pliant and subservient agents of the regulated industries. Ac- 
cording to this view, there exists a fusion of private economic power 
and public political power in which private power prempts the sover- 
eign powers of Government and uses them for its own selfish pu 

Such a system conforms to the Fascist, not the democratic, model. 
It is not regulation at all, in the traditional sense contemplated by the 
founders of commission regulation, but rather a system of state-cre- 
ated, state-supported private monopoly in which government compels 
consumers and taxpayers, against their will and contrary to their in- 
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terests, to sustain the excessive costs, inefficiencies and exactions of 
private monopolies. 

When an institution reaches this level of degeneration, or functional 
obsolescence, it becomes practically worthless—in fact, it may consti- 
tute a menace to social progress and well-being. If so, the time is 
ripe for a fundamental reconstruction, or transformation, of the insti- 
tution to bring it into accord with modern realities and social needs. 
We have, I suggest, reached this state of crisis in respect to public 
regulation by independent commissions, and are confronted with a ma- 
jor task of institutional reorganization. 

This is an undertaking in which piecemeal tinkering with the super- 
structure of regulation will not oie The situation calls for funda- 
mental changes in two directions: 

(1) The eradication, or neutralization, of legalized private monop- 
oly; the principal source of malignancy ; ; 

(2) The reconstruction of public regulation to abolish grants of 
special privilege, to provide for positive planning in the public in- 
terest, and to protect consumers. To these ends the following courses 
of action would be relevant. 

1. Functions which under proper management could be performed 
oa with only minimum police regulation, should be so or- 
ganized. The possibilities for competition, while limited, are greater 
than commonly supposed and should be exploited fully. 

2. Where, for technical reasons, direct competition is impracticable, 
institutional competition, or institutional diversity, may provide an 
alternative to private monopoly. These possibilities should be de- 


veloped by breaking up private monopolies, on one hand, and promot- 
ing the establishment of diverse institutions: Public, cooperative, and 
private, on the other. 
3. In certain situations the familiar yardstick prinetpie could be 
1 


used with advantage to provide standards by which private perform- 
ance might be judged. 

4. In other situations some form of public ownership would be 
preferable to private monopoly. 

The Cuarrman. What do you mean by “institutional competition” ? 

Mr. Gray. Well, instead of having one organization to do a job you 
have many. And they take many forms. You might have public, 
cooperative, or a variety of private forms, you wouldn’t have one 
centralized monopolistic system of production, but you would have 
production carried on by many kinds of institutions. This is what 
we mean by “institutional competition” as distinct from price or 
market competition. I prefer the term “diversity” myself, institu- 
ne diversity—that is, several diverse institutions operating in the 

eld. 

The Cuarrman. Is there any industry where you have institutional 
competition now ? 

Mr. Gray. Yes. We are getting some examples of that in the field 
of transportation. Of course, we have a great diversification of the 
media of transportation. If you compare that to what we had 40 
years ago—there has been a great increase in the diversity of the 
media of transportation, of types of organizations haa in this 
great function of transportation. 

Now, this makes for greater freedom of competition, and that is 
what I am advocating. It is not price competition in the traditional 
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market sense, but it is a form of, you might say, institutional rivalry— 
we use the term “institutional competition” to mean the rivalry in 
performance of diverse institutions. 

The Cxamman. For example, in transportation you have railroads 
and trucks and airplanes and steamships—if they were knitted to- 
gether would you call that—— 

Mr. Gray. And a great range of private transportation also. 

The Cuatrman. Would you call it institutional competition, all 
those segments together ? 

Mr. Gray. Yes. As I look at the whole field I asked: “Do we have 
in this field a considerable diversity of institutional forms and organ- 
izations performing the function?” I look at the field of transporta- 
tion, and I can see there has been a great increase in the forms and 
varieties of institutions engaged in transportation. 

Mr. Scorr. I wonder if the competition isn’t in the various types 
of transportation that we have, the competition of air with railroads, 
for instance? 

Mr. Gray. That isan example of what I am talking about. 

Mr. Scorr. It isn’t the competition that would result if they were 
united into a single entity; that would increase the competition; 
wouldn’t it? 

Mr. Gray. Oh, no—— 

Mr. McGrat.. Does institutional competition already exist? 

Mr. Gray. In the field of transportation we have a very consid- 
erable amount of it. In some other fields we don’t. 

Mr. MoGraw. For example—— 

Mr. Gray. What I am saying here is where you can’t have direct 
price competition because of technical reasons that institutional di- 
versity offers an alternative to a great centralized private monopoly 
having control of all forms of production in this field, or all tech- 
nologies and means of production. 

Mr. McGram. How would you develop that, for example, in the 
electric power field? 

Mr. Gray. We already have a considerable amount of it. 

Mr. McGram. Where do you have it, as you use the term? 

Mr. Gray. You have private production, you have municipal pro- 
duction ranging from small communities to large communities; you 
have in some parts of the country districts, in some parts of the 
country you have State organizations; you have various kinds of 
private corporations ranging from the rather small to the rather large 
regional private companies. You have cooperative organizations— 
you have got about a thousand cooperatives in the field—this is some- 
thing you didn’t have 25 years ago. 

You have increased the variety of institutional organizations oper- 
ating in that field. 

The Cuairman. All right, proceed with your statement. 

Mr. Gray. 5. In still others some admixture of public and private 
participation—the partnership principle—might be advantageous, 
provided the private interest is subject to effective public control. 

6. Where private monopoly must be retained for lack of any satis- 
factory alternative is power should be broken by (a) the abolition 
of all special privileges; (6) changing its legal status from proprietor- 
ship to agency; (c¢c) fixing its compensation on a strict cost basis, 
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including the cost of capital; (d) pronieens all expenditures for 
ropaganda, political activity, and litigation opposing public regu- 
ation. 

7. Independent regulatory commissions should be apes of all 
power to grant special privileges, to limit competition, and to inter- 
fere with the development and operation of public and cooperative 
institutions. On the positive side, they should be charged with respon- 
sibility for planning in the public interest, for protection of con- 
sumers and for strict enforcement of the agency requirements imposed 
on private monopolies. 

This urgent and desirable transformation of public regulation is 
quite impossible unless the corrosive power of private monopoly is 
eliminated from the body politic. If they are to become a construc- 
tive force for public the independent regulatory commissions 
must be freed from their present abject and menial role of hand- 
maidens to private monopoly. 

This shift of role, however, is impossible so long as private mo- 
nopolies are free to exert their corruptive influence from behind a 
sanctuary of special privilege and legal sanctions. The responsibility 
for breaking the power of private monopoly rests with the legislative 
branch of Government, at Froth State and Federal levels. It will do 
no good whatever to resort to the stereotyped ad hominem, bad-man 
rationalization so commonly used to explain and excuse the decline 
of public regulation. It is not bad, incompetent, or corrupt men who 
have brought our independent. regulatory commissions to this low 
estate; hence, changes of regulatory personnel can never solve the 

roblem. The first order of business is to eliminate or neutralize 
egalized private monopoly. 


ADDENDUM ON THE CHOSEN INSTRUMENT DOCTRINE 


The process of institutional cot having eroded away the 


public-utility concept as it was understood prior to 1930, has brought 
forth a new and radically different theory, which is appropriately 
termed the “chosen instrument doctrine.” Under this conception 
society selects some private monopolistic organization as its chosen 
instrument for the performance of some essential function. Having 
made this fateful decision, society then proceeds to implement it by 
invoking the following sovereign powers of Government and placing 
them at the disposal and service of its chosen instrument: 

1. The power of privilege is used to grant the organization exclusive 
monopoly rights in respect to production, technology, and markets; 
and to endow it with exclusive privileges in the public domain. 

2. The proprietary power is invoked to alienate certain portions 
of the public domain, such as technical knowledge, public ways, nat- 
ural resources, public capital and atomic energy, to the chosen instru- 
ment for its exclusive use. 

3. The police power is placed at the service of the chosen instru- 
ment to protect it from competition, provide it with an assured reve- 
nue, supply new increments of capital by compulsory levies on con- 
sumers, protect it from rival public and cooperative institutions, and 
to expand and defend its monopoly power. 
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4. The fiscal powers are used to provide it with subsidies, tax im- 
munities, and public capital, and to shift part of the total cost to 
ers, “re 

5. The war power may on occasion be invoked to provide further 
privileges, immunities, stimuli, and public capital. 

Thus, the chosen instrument is a state-created, state-supported, 
state-financed primate monopoly, legalized and sustained by a com- 
bination of sovereign governmental powers which supplement and re- 
inforce the privately motivated monopolistic strivings of the organi- 
zation itself, The sloganeers and propagandists call this the “part- 
nership principle,” but it is a spurious, one-way partnership in which 
consumers ind taxpayers are compelled to bear the cross of monop- 
olistic exploitation. It is a far cry from early public utility doctrine 
with its limited use-of the police. power to protect consumers from 
the aggressions of private monopoly. But it is the ultimate destina- 
tion of a society which relies on private monopoly to supply essential 
public services. 

Mr. Chairman, I would like to add an additional note which I didn’t 
have time to have typed commenting upon some recent testimony of 
Mr. Adolph Berle on this point. 

In his testimony before the Antitrust Subcommittee of the House 
Committee on the Judiciary in 1955—the citation is Current Antitrust 
Problems, part I, pages 495-509—Mr. Adolph A. Berle, Jr., one of our 
most distinguished and perceptive students of monopoly, described 
what he called the experimental order of economic organization. This 
is a kind of planned economy in which the United States Government 
and private industry are so intermingled that public and private inter- 
est become almost undistinguishable. The United States Government 
is at once customer, partner, supplier, and a private corporation, 
though it claims to be private, is for all practical purposes a variety of 
contractor for the public. Mr. Berle mentions aircraft, electronics, 
and atomic energy as falling within this category. 

Going further, he expresses the view that— 

A very substantial percentage of the basic American industry today is governed 
formally or informally by some sort of a plan in which the United States Gov- 
ernment’s acquiescence or its active help has had to be asked (p. 508). 

On economic grounds Mr. Berle would approve such publicly cre- 
ated oligopolies as necessary and desirable, but he is aware of the dan- 
gers inherent in this concentrated economic power. Accordingly, he 
would constitutionalize them—page 506—by establishing the doctrine: 

That a corporation on which the community has come to rely, which was ac- 
cepted, chartered, tolerated and fostered by the United States Government, and 
especially if it had been folded into some national plan, should be considered in a 
sense as an agency of the United States Government, and the constitutional 
doctrine should apply to it (p. 506). 

From this it would appear that Mr. Berle is struggling to evolve 
an agency theory appropriate to his experimental order. This is sub- 
stantially similar to my recommendation that in those instances where 
private rigged is unavoidable, for lack of any satisfactory alterna- 
tive, they should be transferred from the status of proprietorship to 


that of agency. But I differ from Mr. Berle on grounds of economic 
and institutional necessity. 

He goes much further than I in accepting monopoly and oligopoly 
as economically necessary and desirable. I place more reliance on 
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competition, institutional diversity, and public ownership than he 
does, and restrict private monopoly under the theory of agency to an 
inescapable minimum. This irreduceable minimum, in my judgment, 
would be quite small, even in the regulated industries, if special privi- 
leges and public subsidies were withdrawn and a serious effort were 
made to promote alternative institutional arrangements. Thus, rather 
than constitutional private monopoly generally, merely because it 
presently exists, as Mr. Berle suggests, 1 would reexamine its genesis 
and the sources of its power in order to discover how best to eradicate 
it from the economy, reserving the agency theory for those relatively 
few instances where this is impossible. 

The Cuarrman. Professor Gray, haven’t we gone too far down the 
line of regulations to adopt your theory ? 

Mr. Gray. No, sir; I don’t think so, Mr. Chairman. It is never 
toolate. We have this process continuously before us. You see, what 
I am talking about here is a process of institutional evolution. And 
it goes on continuously. It has been going on in this field for 75 or 
80 years. And we always have this business of modifying our insti- 
tutional procedures. 

The Caarman. I know, but you must be realistic. You speak of 
the great entrenchment of these regulated industries, their power and 
potency. We Members of Congress who are supposed to fashion 
power by legislation are weak links in the face of that tremendous 
power. From a realistic standpoint, isn’t Professor Berle’s idea to 
effectuate certain changes to minimize this power rather than to 
destroy it? But can you destroy these regulatory commissions and 
set up what we deem to be certain competitive forces? I wonder 
whether or not you are realistic. 

Mr. Gray. I am not advocating that you destroy regulatory com- 
missions. I am advocating that you change their functions and the 
assignment of responsibility. My view here is, I think similar to 
Mr. Berle’s. You will find it also similar to that of Mr. John Bauer, 
who has been studying this problem for many years. He wrote a 
book which he entitled “The Transformation of Regulation.” He 
wanted to change the functions, the jobs of the commissions, and have 
them quit doing some of the things they were doing and do some other 
things they weren’t doing—it is a change of jobs, really, not the de- 
struction of the commissions. 

The Cuarrman. Couldn’t that be done by legislation ? 

Mr. Gray. Certainly. This is always unfinished business. You 
say you can’t do it. You have to do it. You have particularly to 
concern yourselves with it. 

The Cuarrman. In other words, we have to change the concepts 
that actuate the members of each commission ? 

Mr. Gray. You have a change of concept, and you have a change 
of the real world in which we live, very profound changes. And my 
whole argument is that following a functional approach we need to 
change our laws and our institutions to fit the realities. 

The Cuarrman. Let’s be specific. Let’s take the CAB and the civil 
aeronautics legislation. There is imbedded in that legislation a chosen 
instrument concept, I believe, expressed in the grandfather clause. 

Mr. Gray. Yes, it is essentially that. 

The Cuarrman. Would you say that we should cut that out of 
the statute, would that be an approach to what you are seeking? 
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Mr. Gray. I think so. I think it was a great mistake in the original 
instrument, and it was not necessary. But it was done back in 1938 
for reasons which the Congress then thought were compelling reasons, 
I assume. I think our experience with it has indicated that it was 
questionable. 

- The Cuarrman. Could we by legislation bring about the changes 
that you advocate ? 

Mr. Gray. I think the whole process is a legislative process. 

The Cuarrman. I think you do unfold that theory in the book you 
and Professor Adams wrote. 

Mr. Gray. Yes, we went into some aspects of it. 

The Cuarrman. I thought that book was very interesting. It shows 
a tremendous grasp of the monopoly problem. I want to commend 
you and Professor Adams for it. 

Mr. Gray. Thank you. 

Mr. Appet. Professor Gray, you know that the statutes establishing 
the regulatory agencies are by no means uniform in establishing ex- 
emptions to the antitrust laws and in the provisions made for com- 
petition. For example, the Civil Aeronautics Act provides that the 
competition shall be preserved to the extent necessary, and the Board 
may not approve mergers that results in creating monopoly, thereby 
restraining competition. The statutes, in other words, are spotty. 

Now, what would you think of this approach as a beginning step in 
the terms of a legislative scheme: (1) Give the reviewing courts, which 
now review the decisions and orders of administrative bodies, a greater 
role in the process; (2) provide as a general principle that competition 
and free enterprise be preserved to the maximum extent necessary in 
all of the regulatory statutes; and (3) permit noncompetitive practices 
only where the specific statute authorizes it or where they can be justi- 
fied in terms of the overriding provisions of that particular statute— 
in other words, change the overall pattern? 

Mr. Gray. You are familiar with the history of this section of the 
statute that you cite, and the difference of opinion that has evolved as 
to what Congress meant when it wrote that statute, and the Commission 
has given it an interpretation which others think iserroneous. I would 
say in answer to your suggestion that if this statute is unclear, if the 
mandate of the Commission on this matter of monopoly versus compe- 
tition is not clear, then the Cong ought to amend the statute to 
make it clear and to express the ideas which you just stated. 

: Mr. Appet. Speaking of this as an approach to all the statutes? 

Mr. Gray. Yes; it is a legislative approach to change the statute so 
that it is no longer ambiguous, as some people say it is, that it is clear 
as to what the public policy is. 

The Cuatrman. Professor, I wonder if I could put a burden on you, 
and you don’t have to accept it. But I wonder if you could possibly 
run through these statutes and tell us how we could, as a committee 
seeking to prevent monopoly and restraint of trade, how we can 
modify the very statutes setting up these regulatory commissions. 
What amendments can you suggest to help us? 

- Mr. Gray. I would hesitate to answer that without having the 
statutes before me. There are many, and they are very complicated. 

The Cuarrman. Are you an attorney, sir? 
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Mr. Gray. No, sir, 1am aneconomist. This would be a job I should 
think primarily for attorneys when it comes to dealing with statutes: 
The question of the economic policy which the Congress might seek 
to implement, that would be a matter in which the economists might 
be of some help. 

The Cuarmman. Any other questions? 

Mr. McGrat. Professor, on page 9, No. 1, you suggest that one 
approach would be to minimize the police regulation, for the reason 
that there are possibilities of much greater competition in a less 
regulated industry. Now, in respect to our transportation, I see a 
problem because the carriers, the certificated carriers, are required to 
service routes, small routes, feeder routes, less desirable routes, as a 
burden upon them, when at the same time they have more lucrative 
routes. 

Can we minimize or cut down the regulation of CAB in view of 
that? If they are going to be authorized to a carriers to serve 
a less productive area, will they not have to have pretty complete 
control over these carriers such as they have now ? 

Mr. Gray. They will have to have control to compel them to live 
up to their obligations. But I think the answer to your questions 
turns on the factual one, how much competition could you get in this 
industry and in the type of an air transport industry that we visualize 
25 years from now. That is a goal we are working toward. How 
much competition can we get in that? 

Well, I think you can get quite a lot. And you mustn’t think in 
terms of 1938, but in terms of 25 years hence, when we will have an 
enormously expanded air-transport industry with vast changes in 
technology. 

Now, how much competition can be gotten in that developing situa- 
tion is a factual question. I think you can get much more than we 
rope in the past. And I think we should explore these possibil- 
ities fully. 

Mr. Dotnet. In respect to air transportation, where would 
you say there could be greater competition? Where could the compe- 
me ne maximized and the public regulation be minimized, so to 
spea 

Mr. Gray. Certainly I think you would have more competition on 
some of your main routes. I think the air-freight business, which is 
7 in its infancy, it has scarcely begun, is an area where very 
lively competition might be possible. There you get into a situation 
where the elements of public convenience and necessity are not as 
pronounced as they are in carrying passengers. 

So I think you could get over the whole field a very considerable 
amount of competition. 

Mr. McGram. With respect to the passenger carriers, one of the 
contentions made with respect to contediion competition on the major 
routes is that the trunkline carriers have to be protected because they 
do have the burden of serving the smaller routes, the weaker routes, 
sometimes the nonprofitable routes in the smaller towns. Do you 
agree with that contention? I believe it is one of the most prominent. 

Mr. Gray. As I studied the history of this, I think they pretty care- 
fully escaped that obligation. We have another category of small 
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carriers, you know, that specialize in this serving of smaller commu- 
nities, the so-called feeder lines. And they have been heavily sub- 
sidized through the air-mail subsidies. So that the big companies 
pretty well avoided serving those thin and unremunerative areas 
which you mentioned. 

The CuatrmMan. Professor Gray, we are very grateful to you for 
taking time out to deliver this statement, and you have been very kind 
in answering the questions, and very cooperative. 

The meeting is now adjourned. And this committee will reassemble 
on Thursday, March 1, at 10:30, when we will hear Prof. Louis B. 
Schwartz, of the University of Pennsylvania. 

(Whereupon, at 12 o’clock noon, the hearing was adjourned, to 
reconvene at 10: 30a. m., Thursday, March 1, 1956.) 
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House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:40 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler (chairman), Quigley, McCulloch 
and Scott. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; Thomas R. McGrail, assistant counsel; and Leonard 
Appel, assistant counsel. 

The CHairmMAn. Professor Schwartz, we will be glad to hear you 
now. 


TESTIMONY OF LOUIS B. SCHWARTZ, PROFESSOR OF LAW, UNI- 
VERSITY OF PENNSYLVANIA LAW SCHOOL, PHILADELPHIA, PA. 


Mr. Scuwartz. My name is Louis B. Schwartz. I am a professor of 
law at the University of Pennsylvania Law School, and was a member 
os the Attorney General’s National Committee To Study the Antitrust 

aws. 

Mr. Chairman, I was here on Monday, you will recall, and placed on 
record a brief statement which summarized my position on the im- 
portance of regulatory encroachment in the field of free, competitive 
enterprise. 

I don’t propose to read that. 

I would like to take a few minutes to introduce my general attack 
on this problem. I don’t pretend that this is a new thought, but it will 
be the background for some specific legislative proposals that I would 
like to lay before you. 

Everybody understands that you have to have regulation. The 
field where you have to have it is that field where competition won’t 
work, That field is the field of the so-called natural monopolies. 

To illustrate, if you have 1 waterfall, you can have 1 hydroelectric 
plant, generally speaking, and since you are not going to have compet- 
itive hydroelectric plants, you have to have some other device for 
making sure that prices are reasonable and that service is adequate. 
That device is a regulatory commission with a statutory command that 
it keep rates down to reasonable levels and assure service. 
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Now, there are other natural monopolies. Nobody would like to see 
the streets of the city torn up every other day to lay competitive gas 
lines for distribution to houses, or competitive streetcar systems. So 
there is a certain area of natural monopoly where it is inconvenient, 
and, indeed, impractical, to have more than a few operators. 

Under those circumstances, since effective competition is precluded, 
you have to have effective regulation. 

The trouble is, however, that this idea which was born for the pro- 
tection of public interest has been taken over in many cases to protect 
private interests. And you can, I think, always recognize the signs of 
that in a couple of ways. 

One is, if you have a business where it is perfectly easy to go in— 
where anybody with a few thousand dollars can buy the equipment 
and can operate—you know that you don’t have a natural monopoly, 
and therefore by the ordinary standards of American competitive cap- 
italism there is no need for regulation. 

In the second place, you can generally spot a misapplication of the 
regulatory idea when the chief emphasis comes to be the fixing of a floor 
on prices rather than the fixing of a ceiling on prices. 

In the natural-monopoly situation, you have a to see to it 
that the customer is not gouged, that is to say you have ceiling prices, 
a requirement that the prices be kept down to reasonable. 

In the pseudo-utilities you have the regulatory agency chiefly oc- 
cupied with seeing to it that such remnants of competition as remain 
shall not work with their customary freedom. 

In my view, the motor truck industry is a preeminent example of 
that in our present set up. But I will say more about that later. 

Even where regulation is justified, even where you do have to have 
a public utility kind of regime, it is very important that the maximum 
possibilities of competition be preserved. 

The CHatrMan. May I ask at this point, what Commissions as reg- 
ulatory bodies in Federal Government, briefly, place a floor under rates 
below which the members of the industry cannot go? 

_Mr. Scuwarrz. Preeminently the Interstate Commerce Commis- 
sion. 

The Cuarrman. Astorailroads or motor carriers? 

Mr. Scuwartz. As to both on occasion, and also as to other classes 
of transportation subject to their jurisdiction such as barges and pipe- 
lines. This is done pursuant to a statutory mandate to preserve the 
inherent advantages of the various forms of transport, as well as under 
the Commission’s power to prescribe reasonable rates. There has been 
a recent controversy with respect to minimum rates prescribed by rail- 
roads on large bulk hauls. That was dealt with in a report of the 
Weeks’ Committee on Revision of Federal Transportation Policy. 
I should like to return to that a little later. 

The Cuairman. Yes, sir. I just want to ask briefly, where a floor 
is placed below which rates cannot go, can the members of the industry 
charge anything they wish above that floor? 

Mr. Scuwartz. No, it is not customary to set floors without ceilings. 
But, in effect, what happens is a minimum rate is set which becomes the 
rate. And that rate is set high enough so that substantially all ele- 
ments of the industry are happy, which is to say the inefficient as well 
as the efficient. And I shall show later that the impact of this is not 
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merely on the regulated industry, its important impact, and one of the 
reasons why this committee is particularly concerned with it, is on 
unregulated industry, particularly on small manufacturers. 

The Cuarmman. The tendency is to follow the group; is that it? 

Mr. Scuwartz. Well, I am getting a little ahead of myself, but the 
way that operates is that large shippers can always avoid the regulated 
minimum rates, that is, the high rates. They can avoid them by own- 
ing their own fleets of trucks or dealing with so-called contract haulers. 
Small shippers are the ones that cannot avoid paying these artificially 
high mandatory rates, by and large. 

he Cuarrman. So you would say that placing the floor below which 
rates cannot travel tends to create greater concentration of power in 
the larger shippers ? 

Mr. Scuowartz. Exactly. 

The CuHarrman. Do you think that the statutes that Congress de- 
vised re permit a floor to be settled under which the rate could 
not go 

Mr. Scuwartz. Do the statutes authorize it? 

The CHarrman. Yes. 

Mr. Scuwartz. Yes, I think the statutes do authorize it. And I 
think it is time for a new look at those statutes, most of which were 
born in the 1930’s at a time when we had committed ourselves nation- 
ally toa NRA policy, a policy of extensive Government planning and 
regulation of almost all industries. These are, in my opinion, relics 
of the depression-NRA psychology. 

The Cuarrman. All right. 

Mr. Scuwartz. With your permission I would like now to put be- 
fore you four propositions that I would like to see Congress consider 
for pronouncements of national policy in this area. 

e first one I would caption “A Presumption in Favor of Free 
Enterprise.” 

I would like to see Congress pass a joint resolution, for example, 
saying : 

It is the policy of the United States that no arrangement involving exemption 
from the antitrust laws shall be approved unless the approving agency finds that 
it is impractical to carry out the aims of regulation in a manner more consistent 
with antitrust objectives. 

The Cuarrman. That would be in the nature of a congressional 
declaration of intention ? 

Mr. Scuwartz. Of policy to guide the administrative agencies and 
the executive departments which also on occasion function to exempt 
from antitrust laws. 

It would give primacy to the competition, unless—and this seems 
only reasonable—unless an agency says, “In this situation we have to 
Prag competition in order to achieve the goals that Congress set 

or us. 

_ The present situation under judicial interpretation is that the agen- 
cies are free to subordinate competition without even finding that it is 
necessary to subordinate it. 

Mr. Materz. Mr. Chairman, may I ask the witness this question ? 

; ow that objective be reached by an amendment to the Sherman 
4ACT & 
77632—57—>pt. 1, vol. 1——8 
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Mr. Scuwartz. I should think that it would be a very appropriate 
lace for it. I haven’t really thought, Mr. Maletz, about the choice 
tween an independent Sactiontion of policy and an annex to the 
antitrust laws, but as you put it to me, I am struck with the appropri- 
ateness of that solution. 

Mr. Matrzz. Is it not correct that several years ago Senator Magnu- 
son introduced a resolution pretty much along the lines which you are 
suggesting now, declaring it the policy of Congress that competition 
to the maximum extent possible shall prevail in the regulated indus- 
tries, and shall be a guiding policy to be followed by the regulatory 
bodies of the Federal Government ? 

Mr. Scuwartz. Well, it is precisely the sort of thing which I should 
like to invite consideration of again. 

The Cuarrman. I am very much enamored with the idea, and it is 
my present purpose to offer such resolution as soon as possible. 

Mr. Scuwartz. It is hard to see how anyone with any real belief in 
the kind of economy that made this country could oppose such a 
resolution. 

May I go cn to the second main proposal, which also is a sort of 
declaration of policy for the guidance of the agencies, but also gets 
into matters of judicial review. 

I would call this—I would say this one deals with restricting 
entrance into a regulated business. 

What I would like Congress to say is this: 

It is the policy of the United States with respect to entry into regulated busi- 
nesses that competition be encouraged to the maximum extent consistent with 
the regulatory aims. Such restrictions on entry as Congress authorizes are not 
intended for the protection of private operators, but only to promote public ends. 
Regulatory agencies have adequate authority and information in the ordinary 
case to protect public interest by restricting entry when that is necessary. 

Private opposition, on the other hand, to new entry into business, results in 
intolerable delays and expense to applicants, and complicates the regulatory task. 
The result is that in practice, entry is restricted even more severely than con- 
templated by law. 


People are discouraged, in other words, because it costs so much and 
takes so long to get into one of these fields where an agency has to say 
yes, and there are 10 people arguing for the privilege of saying no. 

Mr. Maerz. May I interrupt you—— 

Mr. Scuwarrz. I would prefer, Mr. Maletz, if you don’t mind, to 
conclude with this specific proposal because what I have said up to 
now is merely a declaration of policy. The conclusion is: 

Therefore, (A) no person shall be authorized to become a party to adminis- 
trative proceedings for the purpose of opposing the grant or extension of a 
license permit, or other authority to engage in a regulated business unless the 
grant of such authorization infringes upon an exclusive right of his, or would 
directly and physically interfere with functions which the complaining person 
is supposed to carry out under his authorization; and (B) the grant of a license 
permit or other authorization to engage in a regulated business shall not be set 
aside on judicial review upon the ground that the authorizing agency did not 
adequately circumscribe entry unless the grant was by the divided vote of the 
regulatory agency, and the dissent was expressly on the ground that the statutory 
standards have been violated in this respect. 

I should just like to say a word about those two things. 

The first point goes to the practice of intervention in administrative 
proceedings by everybody conceivable to oppose a new grant. 
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Thus if you go before the Federal Communications Commission, 
you not only have to face the agency’s staff, which has the duty to see 
to it that no new person gets a frequency that interferes with some exist- 
ing operator—you not only have to overcome that and satisfy them 
that you are able to do the job and are honest and are not monopolizing, 
and everything else, but you have to face—if you are after a. broad. 
cast license, let’s say an AM license, you have to face any FM operator, 
you have to face any TV operator in the area, and under recent deci- 
sions, you have to face any newspaper that wants to come in and 
oppose you. 

The result is that it takes an awful lot of time and money and per- 
servance to break in, and if you are willing to spend that time and 
money you might eventually establish your right. 

I think these are excessive hurdles for an applicant to get over. 

Now, the first point related to the opposition within the agency. 
The second one relates to judicial review when the agency says, “You 
may come in.” 

The Cuarrman. What was the basis for permitting a newspaper 
to intervene ? 

Mr. Scuwartz. Well, the story of this, Mr. Chairman, goes back 
to a famous case, the Sanders case, before the Federal Communications 
Commission. 

In that case a station that was already authorized, already had its 
permit, opposed a new station and took an appeal from a grant. It 
was recognized by the Supreme Court of the United States that the 
theory of Congress had been that broadcasting was not to be a regulated 
industry in the sense that railroads and common carriers are. 

It was said that this was to be competitive. There was no attempt 
made to regulate rates. Entry was designed to be restricted only in 
accordance with the physical requirements, because you don’t have 
enough frequencies to give everybody a noninterfering channel. 

However, the Supreme Court said : 

We think that in order to have a check on a runaway agency, we’ll put some- 
body in a position to appeal from a grant. Therefore although Sanders, the 
appellant here, doesn’t have any right to be free from competition, doesn’t have 
any private right to be protected here, nevertheless, we are going to let them take 
an appeal to the courts on the theory that the agency may be violating the law, 
and we ought to have somebody with a personal interest to take that up. 

Now, there is something to be said for that. 

The Cuarrman. And now the newspapers can do it ? 

Mr. Scuwartz. In that case it wasn’t a newspaper. I am going 
back to the beginning of the story. In that case it was another station 
in the same business. And I say there is something to be said for that. 
Indeed, my proposal provides for that, because I say that if the grant 
would directly impinge upon the statutory duties that you are supposed 
to carry out you can have judicial review of the grant. 

But from the Sanders case has developed a whole tree of opposition, 
you might say, from this one root. In a decision last year, in the Vers- 
Luis case, the Federal Communications Commission let in an opposi- 
tion newspaper, which to my mind unnecessarily complicates 

The Cuarrman. Has that been approved by the Supreme Court? 

‘ Mr. Scuwartz. No; that has not been litigated to the Supreme 
ourt. 
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The Cuarrman. What other entity is permitted to intervene? Can 
an ordinary citizen intervene ? 

Mr. Scuwarrtz. No; I don’t think the Commission would permit 
just a citizen to come in. In accordance with the views that were ex- 
pressed from the bench here Monday, I should think the Attorney Gen- 
eral ought to have some rights. And I am going to come to some- 
thing about him in a little while. 

But they would, I think, the way I read the present decisions, they 
would let in almost anybody whose business might be affected. And 
heaven knows whether that includes, for example, a movie operator 
who might come in and say, “TV is going to provide a competitive 
form of entertainment. Now we would like to have a chance of show- 
ing, not, indeed, that you should deny a TV license to protect us, but 
that the Commission may not be acting in accordance with law.” 

The Cuatrrman. Has that happened yet? 

Mr. Scuwartz. I haven’t seen it happen. But since the newspaper 
case Iam beginning to wonder. The newspaper case presents a special 
danger because the Federal Communications Act has been adminis- 
tered in such a way as to encourage a very large newspaper interest in 
broadcasting—which again, I think, has a tendency to reduce the num- 
ber of independent voices speaking to the American public. But that 
is an independent problem. 

The Cuarrman. In other words, your theory is that the Federal 
Communications Commission is aepong too many conditions on ap- 
plicants who want to enter the field 

Mr. Scuwartz. The legal conditions are difficult enough, but it is 
also that you are putting in too many opponents, you are putting in 
many tacklers against one runner that is trying to make a goal. He 
is goin to be tackled by the newspapers, the competing broadcasters, 
and so forth. 

In some respects it is at least as bad as the situation of an applicant 
for operating rights in the motor-carrier field. He has to face the 
railroads as well as all the motor carriers, and in some situations barges, 
pipelines. Everybody is entitled to come in and speak his piece and 
to take appeals against the right of this one man who has a truck or 
several trucks and wants authority to operate in interstate commerce, 
moving oil or furniture or what have you. 

So it is not merely the legal conditions, you see. If it was simply 
the statutory conditions one might say that there had been a congres- 
sional determination of policy on that, but what has happened here is 
that through the administrative determination to widen the number 
of defense guards here—and that decision with approval in part of 
the Supreme Court in the Sanders case—I say, with that situation you 
have a restrictive system that works more severely than the policy 
declared by Congress, just because you have to overcome so many 
opponents, each of whom is urging that you ought to be kept out for 
various reasons. 

To my mind, when you set up a commission and say, “We want you 
to restrict entry”—let’s assume now that some restriction of entry 
is proper, “We want you to restrict entry on a certain basis,” that 
commission ought to have the discretion and authority to restrict entry 


adequately. Other people, by and pen Soerels not be in a position 


to delay and encumber the process by becoming separate litigants in 


opposition to the application. 
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Now, they may sometimes have information—I don’t want to re- 
strict access of information—but that can perfectly well be made avail- 
able by permitting any opponent to file whatever information he has. 

Furthermore, if the commission is on the job and they think he does 
have information, they will subpena him in to give his information. 

But to make him an independent opponent of this applicant for 
the right to do business is to complicate that applicant’s job, and to 
make it in many cases prohibitively expensive. 

It is for that reason in part, I think, that one sees in the trade 
journals, say of motor transportation, long lists of sales of operating 
rights. They command value, notwithstanding the fact that the act 
prescribes that these are not property rights and are not supposed in 
theory to be sold. They are not intended like a patent to make the 
grantee rich for something he has done; this was intended to be a 
restriction on competition conceived to be essential in the public 
interest. 

Even conceding, as I do not, that some restriction of entry serves 
the public interest in the motor-carrier field, to restrict it by this 
obstacle-course system with multiple opponents is to go quite beyond 
the bounds of what public interest calls for. 

Now, I would like to put before you the third main legislative pro- 
posal, This has to do with the subject of primary jurisdiction that 


was mentioned on Monday by Judge Barnes. 

You will recall that the primary jurisdiction doctrine was developed 
by the courts—it is not something that is part of the statutory system 
enacted by Congress—it was developed by the courts, and comes to 


this, that the courts in antitrust proceedings will stay their hands, 
or bow out, if some agency has jurisdiction over this matter or parts 
of it, and might approve anticompetitive features of some arrange- 
ment among competitors. There are situations in which agencies are 
given power to approve mergers, for example, which might otherwise 
violate the antitrust laws in order to promote, let us say, the national 
transportation policy. 

Now, what happens if a couple of carriers merge without getting 
the ‘peers of the ICC or of the Maritime Board or of some other 
body having jurisdiction ? 

Well, what happens at present is that the Attorney General might 
start an antitrust suit, and when it gets into court, the court says, 
“Well, you could really take this before an administrative agency and 
complain about it; this is a matter of regulation.” 

I should like to see Congress act in this field, in which it has not 
acted, and in which the wrong course has been taken by the courts. 

The legislation that I would put before you for consideration would 
go as follows: 

Unless a statute expressly provides otherwise, first, no court proceeding 
brought by the United States charging violation of the antitrust laws shall be 
barred or stayed on the ground that a regulatory agency has jurisdiction over 
some of the matters alleged to be part of the antitrust violation. 

The Cuamrman. That would mean that in the event a proceedin 
has been started before the regulatory agency, that that tian 
legislation would not apply. 

Mr. Scuwartz. The terms of my proposal are that it shall not be 
barred or stayed on the ground that the regulatory agency has juris- 
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diction. You are suggesting that we cover the situation not only 
where the agency has jurisdiction, but where they have begun to act. 
I think that is a real problem which my proposal doesn’t solve, Mr. 
Chairman. And I think to make my proposal complete, you might 
have to change it to say: “has juriudictiort or is exercising juris- 
diction.” 

The second part of this primary jurisdiction proposal is: 

No court proceeding charging violation of the antitrust laws shall be barred 
or stayed on the ground that the arrangement or practice might be exempted 
from antitrust laws upon approval by regulatory agency if, in fact, no such 
i was in effect at the time of the conduct alleged to violate the antitrust 
aws. 

Now, the first part of that deals with the United States. It is my 
view that whatever can be said in favor of compelling a private liti- 
gant to go before the Interstate Commerce Commission with a com- 
plaint about extortionate rates allegedly resulting from illegal mo- 
nopoly to say that the Attorney General cannot attack an Se 
wide system which he says is the result of conspiracy is to deprive the 
chief law officer of the United States of the opportunity and the duty 
to see to it that conspiracies do not prevail over regulation. 

The Cuarrman, Would you read again that second portion, Mr. 
Schwartz? 

Mr. Scuwartz. Now, the second portion had to do with the private 
suit. The second portion said that no suit charging violation of the 
antitrust laws shall be barred or stayed on the ground that the arrange- 
ment or practice might be exempted from the antitrust laws upon 
es of a regulatory agency if, in fact, no such approval was in 
effect at the time of the conduct alleged to violate the antitrust laws. 

This is the situation to which it goes, Mr. Chairman. There have 
been a number of cases in which an arrangement operated in effect, let 
us say, as a conspiracy to boycott—Seatrain Lines is one such case. It 
involved coastwise barges which would take full freight cars from 
the mainland of the United States to Cuba. Seatrain filed an anti- 
trust suit claiming that the railroads were in league to deny, to refuse 
to deliver these cars to Seatrain, because Seatrain’s operation consti- 
tuted competition for the coastal lines. 

In a situation like that—the actual facts were very complicated, 
and there were numerous actual Interstate Commerce Commission 
proceedings; I am using it as a hypothetical example—suppose that 
such an arrangement among the railroads could be approved by the 
Interstate Commerce Commission, and that approval would by statute 
result in exemption from the antitrust laws. What we have seen is 
the institution of such arrangement without getting approval of the 
agency. And then when they are challenged in court the defense is, 
“Well, wait a minute, we are going to the agency now and see if they 
won’t approve.” 

When the defense of primary jurisdiction of the administrative 
agency is raised some of the courts have said “All right, we will wait. 
We will hold this case while you go and try to get approval.” 

Others have said, “We will dismiss this case. This is within the 
jurisdiction of the Commission. Let them approve or disapprove. 
Take the administrative remedy.” 

Now, what my statute would do would be to say that in no case is 
the possibility of approval by an administrative agency an excuse for 
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violating the antitrust laws presently, or for delaying an adjudica- 
tion of violation. 

I understand why the courts are reluctant to take these complicated 
problems. But there is prescribed a way for the regulated peg to 
get the exemption. And I see no reason why the defendants should 
not be adjudicated to have violated the antitrust laws, when they con- 
spire illegally without having obtained any administrative approval. 

The Cuarrman. But if they had approval by the regulatory body, 
they would be exempt. 

Mr. Scuwartz. Yes; by statute of Congress. But here we see a 
judicial doctrine of primary jurisdiction excluding cases from the 
antitrust laws, without compliance with the procedures specifically 

rovided by Congress. This has had its largest impact, I would say, 
in the field of ocean shipping, where association of private carriers 
have called shipping conferences without approval of the Federal 
Maritime Board, imposed the dual-rate system. That is to say, a 
shipper who won’t ship all of his freight by conference members must 
pay a penalty rate in those cases when he is compelled to use a con- 
ference carrier. There has been a good deal of litigation on this. 

I can only say that I see no occasion for permitting people to con- 
spire in a way that violates the antitrust laws when they haven’t 
troubled to get the approval of the agency which might have given 
them a statutory exemption. 

Mr. Harkins. Mr. Schwartz, the United States is barred as a 
sovereign from instituting antitrust actions in this field; is it not? 

Mr. Scuwartz. Your question suggests two things to me. One is 
this question of private suits by the United States to recover damages. 
That has been changed now by act of Congress, and they may be a 
plaintiff in damage suits. But I think you are more concerned with 
cases like the Alaska Steamship case and the Far East Conference 
case, where the United States was held to be barred by this primary- 
jurisdiction doctrine simply because an administrative agency mia 
have taken an alternate route to regulation. 

Mr. Harkins. However, in the Alaska Steamship case, the regula- 
tory agency couldn’t approve the acts which the Attorney General 
was complaining about and against which he had secured an indict- 
ment could it? 

Mr. Scuwartz. You are absolutely correct. Some of the decisions 
on this primary-jurisdiction doctrine have gone so far as to stop en- 
forcement under antitrust in a situation where there was no possi- 
bility of enforcement under the regulatory statute. 

And I have not been able to understand that. Other decisions, I 
am glad to say, lean in the direction of saying that if there is no ade- 
quate civil remedy in the regulatory system, we will do something 
about it. 

I think just because of this confusion, at least, there is occasion for 
congressional action. 

Mr. Harkins. When private antitrust actions are brought, perhaps 
the regulatory statute does supersede the Sherman Act, because it 
gives a remedy under the regulatory statute, which is comparable to 
the Sherman Act statute, but is there anything in any regulatory 
statute that gives a remedy for the Government ? 

Mr. Scuwartz. Well, you have put the question very broadly. I 
am not aware of situations in which the regulatory statute affords 
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the Attorney General an opportunity, as of right, to come before the 
agency with a complaint seeking to end industrywide restrictive prac- 
tices. But I want to go back ioe set the record straight on the position 
of the private plaintiff. If I understood you correctly, you intimated 
that the private plaintiff usually has eee. remedies under the 
administrative law. 

Mr. Harkins. He may have. 

Mr. Scuwartz. He may have, particularly if his complaint is “I 
pay too high a rate.” There, for example, the Interstate Commerce 
Act provides an administrative reparations proceeding, and it makes 
some sense to say, “That is the way to settle it.” We don’t want the 
courts trying to figure out what is a reasonable rate for a particular 
commodity and a particular shipper. Such rate questions ought to 
go to the Commission. 

But suppose his complaint is that he has been subjected to a conspir- 
acy to knock him out of business. I don’t think that the administrative 
remedy for that is at all adequate. Certainly, as you suggest, the 
United States, the chief law officer of the Department of Justice, ought 
not to be diverted to an alternate form of proceeding through the ad- 
ministrative agency, when in his judgment the effective remedy is the 
antitrust laws. 

And mind you, we are talking about a situation in which Congress 
has never said, “The antitrust ie are not to apply.” 

They have said, on the contrary, “Here are the antitrust laws; here is 
the regulatory statute.” 

If Congress had said otherwise, one would have to bow to the wisdom 
of Congress. But when the chief law officer of the United States says, 
“There are two remedies for the situation. I chose the more effective 
one,” I don’t see any basis for barring him. 

I think it ought to be made clear that the primary jurisdiction 
doctrine does not apply to the Attorney General unless the statute 
expressly provides otherwise, that the Attorney General has the choice 
of proceeding under the antitrust laws, or notifying the administra- 
tive agency and leaving it to pursue the administrative remedy. 

Mr. Harxrns. I have one question there. 

May the Attorney General, as a matter of right, appear as a sov- 
erejgn before the shipping board or any of these regulatory agencies? 

Mr. Scuwarrz. I understand not. But you can probably tell me. 

Mr. Harkins. Well, the jurisdiction of the shipping board runs to 
persons. And the United States is not a person. Particularly this 
was true when the Far East Conference case was decided, and the 
Supreme Court held the United States had no right to maintain its 
antitrust action. If the United States cannot appear as a matter of 
right as a sovereign before the administrative agency, is that not in 
effect giving the law violator in the regulated industry an immunity 
from the antitrust laws? 

Mr. Scuwartz. Well, except to the extent that the agency feels per- 
mitted or compelled to carry out the policies of the antitrust laws. 
I must say that my study of agency operation in this field does not 
lead to encouragement there. 

That is to say, the regulatory agencies lean toward approval of 
mergers, excluding new entrants, condoning collective activity among 
the regulated groups. They don’t feel a great mandate to carry out 
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the policy of the antitrust laws. It is to that problem that my first 
proposal is directed, namely, a presumption in favor of competition in 
the administration of the regulatory statutes. 

The Cuamman. If that first proposal of yours were on the statute 
books, then they would have a definite guide. Regulatory bodies 
would be halted in their desire to permit mergers and keep people 
out generely from the field. 

r. Scuwartz. I think that would be one of the most effective 
single things—— 

he Cuarrman. What statutes standing, if you know, generally, do 
the regulatory agencies apply in testing the desirability of a merger or 
consolidation ? 

Mr. Scuwartz. The standards differ in the various statutes—the 
Civil Aeronautics Act, the Federal Communications Act, the Motor 
Carriers Act, and soon. However, I do not find that the agencies, or 
indeed the courts, in dealing with this are very much influenced by the 
particular language of the statutory standards declared by Congress. 

If they find, in their judgment, that the proposed merger of other 
action is consistent with—I want to emphasize that, for reasons which 
I shall come back to—is consistent with the national transportation 
policy, let us say, under the Interstate Commerce Act, then they ap- 

rove. 

. Now, I would like to emphasize that “consistent with.” There was 
a time after the 1920 Transportation Act when mergers were per- 
mitted only if they promoted the public interest. They were even 
required to be consistent with a national plan which the Interstate 
Commerce Commission was supposed to work out. Up to that time, 
competition had been the declared policy in transportation. When 
World War I came along and the Government took over the operation 
of the roads as a unit, there came to be a feeling that they should be 
run asaunit. And after the war there was even doubt as to whether 
they were going to return railroads to private operation. They did, 
but they contemplated this plan of a national grid, a national organiza- 
tion of the roads into lines of comparable strength, and so on. 

No mergers, as far as I know, ever took place in submission to a 
national plan of the Commission. The national plan requirement 
was abandoned in 1933, and again in the Transportation Act of 1940. 
At the same time the requirement of consistency with the public in- 
terest was submitted for the requirement that there be some promotion. 

What that means is this: If a merger comes along— 

The Cuarrman. What was that word you used, “promotion ¢” 

Mr. Scuwartz. Promotion. There are two things you can say 
about the regulation of a transaction in relation to public interest. 

One is that it must be consistent with public interest. The other 
is that it must promote public interest. It is obvious that you are 
putting a tougher burden on the applicant if you say, “Your transac- 
tion is not going to be approved and exempted from the antitrust laws 
unless it promotes the national transportation policy.” 

To be consistent with the national transportation policy all you 
have to show is that it doesn’t interfere with it, doesn’t hurt it. But 
to show that it promotes the national transportation policy, you must 
have some assurance that you wouldn’t have a merger that violated 
the antitrust standards unless it was really necessary to have such a 
merger to better transportation. 
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That was the point made by the dissenting Justices in the McLean 
case that went to the Supreme Court a few years ago. That was a 
merger of 7 or 8 of the largest truck lines, approved despite some show- 
ing of a link to railroads, and despite the fact that it eliminated 
13,000 miles of competitive lines. 

It was approved because the Commission said: “This is consistent 
with the national transportation policy.” The Commission didn’t 
say—it isn’t required by the statute to say “This merger, with all its 
anticompetitive implications, is necessary in order to achieve the 
objectives of the Transportation Act.” 

he dissent said: “That is the least deference we can pay to our 
national ideal of free competitive enterprise.” 

The majority said, “We will leave it up to the Commission.” 

The Commission, therefore, has a very free hand. 

In another case under the Federal Communications Act, the RCAC 
case, the Federal Communications Commission was told by the Su- 
preme Court that they couldn't even assume that there was a national 
policy favoring competition. Instead of assuming that, the Com- 
mission would just have to make up its mind in each case presented 
to . 5 to whether they thought competition in this situation was good 
or bad. 

Competition remains, in the words of the majority in the McLean 
case merely a consideration to be taken into account along with every 
other consideration. 

The first proposal that I put before you, Mr. Chairman, would take 
completion out of the “a consideration” class, and would instead make 
a presumption in favor of competition even in the regulated fields. 

The Cuarrman. Under various regulatory statutes, the Commis- 
sion or Board can exempt from antitrust laws a particular case merely 
on finding of fact that it is in the public interest; is that the situation 
today ? 

Mr. Scuwartz. That’s right. 

The CuatrMan. You would superimpose on that, in addition to the 
finding that is in the favor of public interest, the Commission would 
have to find it a fact that it does not violate the general concept of 
competition, as we know it, by virtue of the Sherman Act? 

Mr. Scuwartz. I would not require such a finding absolutely. I 
take a compromise position, really. 

I say that they must find any impairment of competition involved 
in the plan is essential in order to achieve the other goals. I do not 
think I made clear to you, Mr. Chairman, the slight, perhaps, but quite 
important difference. This would be an advance toward antitrust 
standards. It is not a radical advance, but it is an advance. 

I am willing to let the Interstate Commerce Commission say in a 
particular case, “In order to have an efficient, high-grade motortruck- 
ing system, we have to authorize this merger,” notwithstanding the 
fact that under the standards of section 7 of the Clayton Act it would 
be barred. But I want them to say that it is necessary to do that; it is 
necessary to sacrifice the antitrust consideration. 

At the present time they can do it without even finding that it is 
necessary. All they have to do is to say it is consistent with the public 
interest—make a bow in the direction of competition, but approve the 
merger in a finding that it is consistent with the public interest. If 
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they had to consider whether some other scheme would equally well 
promote the public interest without sacrificing competitive considera- 
tions, I think this would be an advance, and that is, again, the effect 
of this proposal. 

Mr. Maerz. Professor Schwartz, at the present time the regulatory 
body can approve rate agreements between competitors, and such 
approval would exempt the agreement from the antitrust laws. All the 
regulatory body has to do is make a finding that it is in the public 
interest. 

Would your proposal, your first poe cover that kind of a 
situation, cover rate agreements specifically ? 

Mr. Scuwartz. I hope so. The language that I used is this: 


No arrangement involving exemption from the antitrust laws. 


As you know, I am sure, the Carriers Rate Bureau Act, for example, 
which authorizes railroads and motor carriers to get together in con- 
ferences at which they consider proposals to reduce rates, they consider 
them collectively 

Mr. Maerz. You mean the Reed-Bulwinkle Act ? 

Mr. Scuwartz. That’s right. 

The Reed-Bulwinkle Act has subsection 11 which results in an ex- 
emption from the antitrust laws, if the Commission approves the 
rate conference arrangements. 

I would say that no arrangement involving exemption shall be 
approved unless the approving agency finds that it is impracticable 
to carry out the aims of the regulatory statute in a manner more con- 
sistent with antitrust objectives. 

Mr. Maerz. Couldn’t the regulatory body merely make that find- 
ing as a pro forma matter ? 

Mr. Scuwarrz. I certainly fear that, Mr. Maletz. I made this 
proposal as mild and as reasonable as I could, in order to avoid up- 
setting everything, but once more to turn the policy of the country 
in the direction of free enterprise. 

We can’t solve all the future difficulties at once. If we can only 
bring home to the American people the importance of preserving this 
cmpeerts ideal, if we can reassert it even in this mild fashion, I 
would think in these times it was something accomplished. 

Mr. Maerz. May I ask you this further question ? 

Would it or would it not be desirable to require the regulatory 
body, in matters of this kind, to advise and consult with the Attorney 
General before making the finding under your first proposal? 

Mr. Scuwarrz. This gets us back to the coordination problem that 
was under consideration Monday. I think that some requirement 
of at least notification to the Attorney General, with an opportunity 
for him to intervene if he wishes, is in order. 

I would not like to see it compulsory upon him to intervene. I 
used to be in the Department of Justice, as you know, and there gets 
to be a press of business, such that you would dilute all the efforts 
if you did not give the Attorney General some discretion about the 
matters he wants to get into. 

Mr. Materz. Insofar as mergers are concerned, Professor Schwartz, 
mergers like companies in regulated industries, the Attorney Gen- 
eral now has a right to intervene under section 11 of the Clayton Act, 
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as I understand it, and under the chairman’s premerger notification 
bill, the Department of Justice would be given notice by companies in 
regulated industries of proposed mergers. 

nsofar as the merger problem is concerned, it would seem to me 
offhand that pn ti or ma might be adequate. 

However, when you get to rate agreements, query whether the At- 
torney General is in fact consulted by the regulatory bodies as to 
whether approval of a specific agreement is in fact consistent with the 
public interest, taking into account antitrust considerations? 

Mr. Scuwartz. I have already indicated my agreement with you 
that he ought to have an opportunity to state his position from the 
point of view of the antitrust laws and other relevant legislation. 

May I go on to the fourth item that I wanted to put before the 
subcommittee ? 

You might think of this as a declaration of policy in favor of selec- 
tive deregulation. I summarize this in my own thinking as follows: 

It is the policy of the United States to employ regulation of rates, services and 
entry ,to supplement and not to supplant free competition. Regulatory agencies 
having jurisdiction over rates, services and entry, are directed to give cun- 
sideration to and to report to Congress on the feasibility of suspending, limiting 
or terminating economic controls restrictive of competition in areas where 
effective competition would prevail. 

We have heard a great deal lately of railroad desire for competition. 
There was a great publicity campaign within the last 6 months, tied in 
with proposals of the Weeks committee on revision of Federal trans- 
eee policy. I recall seeing ads in which a lady is in a supermar- 

et making her choice among competing canned goods, and another 
lady is in a department store picking out among the various brands 
of washing machines. The railroads declared themselves to be in 
favor of the same kind of competition, and referred generally to the 
Weeks Report on Revision of Federal Transportation Policy. 

Now, I am in favor of competition to the maximum extent, as I have 
said many times, and in the area of transportation. I have the im- 
pression, which I think ought to be investigated and reported on, that 
there are areas in which railroad and motor transportation are need- 
lessly regulated. 

It may very well be that in areas where you have a number of truck 
lines, maybe barge competition, a couple of railroads, that it would be 
possible for the Commission to bow out, let us say, of local rates. If it 
did, I would foresee a much more effective regulation in the areas 
that remained. 

One of the big troubles about any regulatory scheme is that these 
agencies get more and more jurisdiction, more and more responsibili- 
ties, without a corresponding increase in appropriation, and they 
therefore do more and more things less and less well. 

I should like to see competition tried in selected areas, even of rail- 
road transportation, where effective competition might be expected, 
and this does no more than to ask the regulatory agencies to report 
on the feasability of this. 

Now, before I go into my rather skeptical view of the Weeks com- 
mittee proposals in favor of competition in transportation, I would 
like, if the chairman will permit me, to say a few things about another 
subject. I am talking about things that could easily be said to have 
to do with problems of concern to— 
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The Cuarmman. We might put that Weeks report in the record, 
just when you make reference to it. . ; 

Mr. Scuwarrz. For the record, this is a net dated April 1955, 
entitled “Revision of Federal Transportation Policy, a Report to the 
President by the Presidential Advisory Committee on Transport 
Policy and Organization,” and transmitted by Secretary of Commerce 
Sinclair Weeks. 

The Cuarrman. We have a copy. You can keep your own. 

(The Weeks Committee report, referred to, appears on p. 107.) 

Mr. Scuwartz. What I want to do, Mr. Chairman, is to explain 
my feeling that the matters we are here discussing are not matters 
to be disposed of as suggested by Judge Barnes, on Monday, by having 
individual agencies or even individual committees of Congress that 
specialize in this, that, or the other thing, look into them. I think 
that is the wrong approach to this problem. 

In the first. place, you will notice that my proposes cut across many 
agencies. In this sense they are like the Administrative Procedure 
Act. They have to do with intervention and appeal and standards, 
general standards, that might be annexed, as Mr. Maletz has said, 
to the Sherman Act, even though they, of course, have their impact 
on particular operations of agencies, as does the Administrative Pro- 
cedure Act. 

In the second place, there is something about this specialization 
process in the agencies themselves that tends to remove the whole thing 
from effective congressional control and from control by the people 
themselves. 

When you isolate an industry problem and make it a subject for 
experts in the Interstate Commerce Commission and even in the com- 
mittees of Congress that deal regularly with that Commission, you 
tend to lose sight of certain large policies that are embodied in the 
Sherman Act and which have been characterized as of a constitutional 
nature in decisions of the Supreme Court. 

There comes a point where you have to draw back and say, “I know 
there are a multitude of details to be regulated in particular statutes. 
But there are some overall guiding policies that have to speak pretty 
much without regard to individual industry requirements.” 

The excessive regard for individual industry requirements has, as 
everybody knows, worked havoc in our tax laws. It can work a simi- 
lar havoe with our economic regulatory policies. It is for that reason 
that I am delighted to see the Judiciary Committee taking an overall 
look at this process. 

And thirdly, I would like to give you an illustration of how this 
regulatory ‘business has its impact quite outside the regulated field 
itself. We referred to it earlier in response to your question. It is 
this business of contract and private carriage as alternatives to trans- 
portation at regulated minimum rates. 

For example, Schenley Distillers, one of the big five distillers, has 
a fleet of delivery trucks. This was at one time operated through a 
wholly owned transportation subsidiary. The courts held that this 


subsidiary, although carrying only goods of the Schenley affiliate, was 
4’ contract carrier. 
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CONTRACT CARRTER 


Now, a contract carrier is not subject to rate regulation, but it does 
have to prove its right to operate in the sense that it is not going to 
injure existing common carriers. It has to get a permit, rather than 
a certificate of convenience and necessity. 

When it was held that the subsidiary was a contract carrier, the 
Schenley Co. simply dissolved the subsidiary and took the trucking 
right into the holding corporation. It was now possible for the 
courts to hold, and they did hold, that the company was engaged in 
private unregulated carriage of its own goods. 

The point is that any big company that wants to own its own trucks 
can operate on the basis of the cost of trucking, whereas any company 
not big enough to own its own trucks has to operate on a basis of 
minimum rates, designed to make it profitable for almost everybody 
in the industry. 

Now, what this means is that once more the big have things made 
easier for them at the expense of the little fellows. 

The Cuatrman. The little fellow, of course, could carry his own 
product, if he wishes. 

Mr. Scuwartz. He has that legal right. 

The Cuarrman. If it means a huge fleet of trucks, it would be very 
difficult for him. 

Mr. Scuwartrz. If you are operating on a basis on which you can 
use your equipment continually, you obviously can do it practicably. 
If you don’t do that, you can’t afford to keep trucks. 

The Cuatrman. Then he has to hire carriers who are within the 
confines of the Motor Carriers Act, and under those conditions there 
is a floor below which the cost of transportation cannot go, and that 
floor is fixed high enough so everybody can make a very substantial 

rofit. 
. Mr. Scuwartz. So everybody is satisfied. The railroads are not 
threatened by the rate, the other carriers are not going to be threatened 
by this competitive rate, and the one who is paying that is the small 
shipper. 

Another illustration of the dangers in extending regulation and 
projects into areas that are not natural monopolies, not appropriate 

or utility-type controls is the great controversy over the lease and 
interchange rules. 

I do not know whether this subcommittee has heard about that 
before, but at the time of the passage of the Motor Carriers Act, farm 
interests were able to muster enough support in Congress so that they 
got an exemption from this rate regulation for the hauling of agri- 
cultural commodities, unprocessed agricultural commodities. is 
exemption has always seemed to me to expose the fictional character of 
the inoed public interest in motor carrier rate regulation. Here wasa 
whole process of rate regulation put over on the theory that it was 
in the interest of the shippers, that this was the way to get a good 
stabilized, sound, efficient shipping operation. 

But the one group of shippers that was able to resist it did resist 
it, and made the judgment that it was not in their interest to have 
regulated shipping. That was the farmers. 

Since that time, however, the railroads and the Interstate Commerce 
Commission and the Weeks committee have evinced a persistent hos- 
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tility to the agricultural exemption. This hostility, I think, reached 
its peak in the lease and interchange rules promulgated a couple of 
years back, but still in process of being amended under pressures 
from one side or another. The typical situation that presents the 
controversy is this: 

Somebody ships oranges up from Florida to New York. That is 
exempt transportation. The shipper pays whatever the trucker wants 
to charge in a free competitive market. That will be considerably 
below the class rates of certificated carriers. 

When that truck and driver get up to New York, they have to go 
back to Florida, if they are going to haul some more oranges. A dead 
run back to Florida means that the orange shipper is going to pay 
round-trip expenses for a one-way haul. 

The solution that was found for this problem was that in New York 
this truck and its driver would be made available to a certificated line, 
that is, to a regular non-exempt hauler. It would be rented to him, 
and he would haul manufactured goods under the ordinary rates back 
to Florida, or to intermediate points. 

The “trouble” was that this, first of all, made the agricultural exemp- 
tion quite attractive. It did reduce, as it was intended to reduce, the 
cost of agricultural hauls because the farmer would then share the 
expenses with the return haul. 

In the second place, those certificated carriers who were smart enough 
to avail themselves of this source of cheap trucking capacity would be 
in a position to offer low rates. They could not go below Commission 
minima, but they would have an incentive to seek business by going to 
the Commission and getting lower rates, or within the area of their 
discretion offering lower rates. 

This, of course, upset the other truckers; it upset the railroads; and 
resulted in a great attack upon the exemptions the Commission passed 
to restrict this kind of leasing of exempt trucking capacity for return 
trips. The Supreme Court upheld the regulations on the theory that 
this was a matter for the expert discretion of the Commission. I was 
struck, as were the dissenting Judges in that case, by the fact that the 
most expert of these experts, namely, the Motor Carrier Division, had 
disapproved this arrangement. But when this was taken before the 
full Cieiiaiiantne! I think railroad considerations and expertise out- 
weighed motor carrier expertise, and they put this over. 

Now, that raised a storm in Congress, and there were various bills 
introduced to veto the trip-lease rules. The Commission then backed 
off a little bit. They said you could take on a return load if you were 
going right back to the place where you started from. Of course, that 
would be a rare coincidence. 

And then, there have been recent modifications that I do not think 
would particularly interest the committee. My point is that you have 
here taken on a job that requires constant extension of the Commis- 
sion’s jurisdiction to maintain, to hold, the whole structure up. 

You have got the railroad rates to be held up, and you permit rail- 
road rate conferences to assist in that process. Then you permit 
mergers of big trucklines to reduce the cutthroat competition in truck- 
ing that might displace railroading. Then you tell some people they 
can’t even hire available trucking capacity because this is such cheap 
trucking capacity. Then you attack the exemption for agricultural 
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commodities. There have been a lot of interpretations of that, result- 
ing in holdings that forfeit the agricultural exemption where relatively 
insignificant ent steps occur. I think the Interstate Com- 
merce Commission has bitten off more than it can chew, and has done 
so at the expense of the very real need for regulation in other areas. 
I am ready at this point, Mr. Chairman, to talk a little bit about 
this Federal transportation policy, but I hold myself available. 


The CHatrman. I was going to suggest this. There will be a 
quorum call very shortly. I personally have to be on the floor of the 
House soon after it convenes, which will be within 5 minutes or so. 

I wonder if you care to supplement your testimony, which is very, 
very interesting, and we appreciate your cooperation and your waiting 
very patiently. I wonder whether you would be willing to put the 
supplement to your testimony in the form of a communication to us, 
and we can incorporate it in the record. 

Mr. Scuwartz. I will do that, Mr. Chairman. I will be happy to. 

(The material furnished by Mr. Schwartz is as follows :) 


UNIVERSITY OF PENNSYLVANIA, 
Philadelphia, March 9, 1956. 
Hon, EMANUEL CELLER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Judiciary Committee, House of Representatives, 
Washington, D. C. 

DEAR CONGRESSMAN CELLER: I wish to thank you for your cordiality on the 
occasion of my recent testimony before the subcommittee. 

I promised to send you some ideas with regard to the Weeks committee report 
to the President on revision of Federal transportation policy. I do not have 
time to write a detailed analysis. In general the report bears a certain family 
resemblance to the report of the Attorney General’s National Committee To Study 
the Antitrust Laws. It combines strong avowals of adherence to the ideal of com- 
petition with express and explicit reservations and encroachments on the area of 
free enterprise. 

On the favorable side, the Weeks report makes a desirable proposal to revise 
the national transportation policy so as to emphasize the importance of competi- 
tion, and states the general principle that economic regulation should not be 
undertaken where competition could be effective. However, it is made clear 
from the outset that the Advisory Committee does not propose to let down the 
bars against entrance of new enterprises. See letter of transmittal of Secretary 
Weeks at page iii of the report. Moreover, in the revised statement of national 
transportation policy the competition referred to is competition “between modes 
of transportation” ; the new emphasis on competition does not extend to competi- 
tion between operators in the same kind of transportation; i. e., between 2 rail- 
roads or 2 motor carriers. 

The Weeks report actually proposes to expand regulation at the expense of 
competition, especially for motor carriers, in specific recommendations dealing 
with private and contract carriers (p. 16), freight forwarder associations (p. 17), 
and agricultural commodity exemptions (p. 19). It also proposes to repeal 
certain exemptions of water carriers (pp. 16-17). 

The specific proposals to curtail regulation allegedly in the interest of promoting 
competition are concerned largely with liberating railroads from certain restric- 
tions on their freedom to engage in price practices heretofore regarded as dis- 
criminatory. But controls against discrimination can be safely abandoned only 
in connection with the establishment of a free market in which effective competi- 
tion prevails. So long as railroads continue to demand restricted entry and rate 
regulation for their competitors, their quest for enlarged freedom to set their own 
prices must be viewed with some caution. You will recall that the report of the 
Attorney General's National Committee To Study the Antitrust Laws also pro- 
posed to expand the justifications for price discrimination under the Robinson- 
Patman Act without making adequate proposals to limit the size and power of big 
business to the point where effective competition would prevail. 

Respectfully, 


Lovuts B. Schwartz, Professor of Law. 
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The CHairMan. I just want to say I compliment you on your very 
fine presentation. 

We will now adjourn and meet on Wednesday next, March 7, at 10 
a.m., When we will hear from Mr. Ross Rizley, Chairman of the Civil 
Aeronautics Board, and other members o the Civil Aeronautics 
Board. 

Mr. Scorr. It is always nice to see Professor Schwartz here. 

Mr. Scuwarrz. Thank you, Congressman. 

The CuairMan. He is always welcome. Whatever he tells us is 
indeed worthwhile. He comes from Philadelphia. That is_ the 
reason. 

Mr. Scorr. Even if he did not come from Philadelphia, he would 
be very helpful. 

The Carman. I think particularly those two suggestions of yours 
about the possibility of offering legislation are extremely well taken. 
| am going to do all I can to get those principles enunciated by the 
(Congress. 

Mr. Scuwartz. I think it would be very helpful. 

Mr. Scorr. Iam partic ularly impressed by the eighth and last para- 
graph in Professor Schwartz’ statement. It seems there certainly 
should be some recognition of the necessity to preserve a maximum of 
free economic choice, as he says, consistent with the achievement of 
particular regulatory goals. 

If we don’t review these things from time to time, you get an in- 
crustation of administrative-made law, and I think that is certainly 
recognized as something to be avoided. 

The Cuatrman. Just before you came in, Mr. Schwartz elaborated 
on that in a very, very illuminating way and made a very excellent 
presentation, just on the point that you refer to. 

Mr. Scuwartz. To my mind, it is the crux of the matter, Congress- 
man Scott. 

The CHatrman. Thank you very much. 

Mr. Scnwarrz. You are very welcome, sir. 

(Whereupon, at 11: 55 a. m., the subcommittee recessed, to reconvene 
it 10 a. m., Wednesday, March 7, 1956.) 

THe WHITE House, April 18, 1955. 

RePoRT PREPARED BY THE PRESIDENTIAL ADVISORY COMMITTEE ON TRANSPORT 

POLICY AND ORGANIZATION 


Members: the Secretary of Commerce, Chairman; the Secretary of Defense and 
the Director of the Office of Defense Mobilization. Ad hoc participating mem- 
bers: The Secretary of the Treasury, the Postmaster General, the Secretary 
of Agriculture and the Director of the Bureau of the Budget 


REVISION OF FEDERAL TRANSPORTATION POLICY 
I. INTRODUCTION 


Within the short span of one generation this country has witnessed a trans- 
portation revolution. All elements of the economy have been profoundly af- 
fected—investors in transportation property, geographic regions, distribution, 
individual shippers, the taxpayer, the ultimate consumers of goods and services. 
As late as 1920, the railroads held a virtual monopoly of intercity transporta- 
tion with the exception of areas served by water. In striking contrast, there is 
‘vailable today a wide selection of transport methods for the movement of 
soods and people from one place to another with economy, expedition, and 
safety. The individual, whether traveling for recreation or business purposes, 
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has a choice as between the private automobile, intercity bus transportation, 
air transportation, and railroad travel. The shipper, distributing finished 
products to a nationwide market, is free to elect the use of his own trucks, 
common or contract carriers by highway, a continental and physically inte. 
grated system of common carrier transportation by railroad, pipelines, coastal 
and intercoastal services, inland water transportation, or the rapidly develop- 
ing air cargo services, 

In major respects, Government has played a decisive role in these fast-moving 
and dynamic changes in the organization, financing, and operation of the Na- 
tion’s domestic transportation services. All levels of Government have partici- 
pated. The States have played a dominant role in the provision of an expanding 
and modernized highway system, although aided by the Federal Government 
through a program of grants-in-aid. The Federal Government has spent vast 
sums of the general taxpayer’s funds for the improvement of rivers and harbors. 
More recently it has aided materially in the development of airports, the financ- 
ing and management of a nationwide system of aids to air navigation, and has 
advanced substantial sums of money in the form of direct financial assistance for 
the development of air transportation. 

The net result is a competitive system of transportation that for all practical 
purposes has eliminated the monopoly element which characterized this segment 
of our economy some 30 years ago. 

During this same period, Government has failed to keep pace with this change 
and has, in fact, intensified its regulation of transportation. Paradoxically, 
the underlying concept of this regulation has continued to be based on the his- 
toric assumption that transportation is monopolistic, despite the fact that the 
power of individual transportation enterprises to exercise monopoly control 
has been rapidly eliminated by the growth of pervasive competition. The dis- 
locations which have emerged from this intensified competition, on the one hand, 
and the restraining effects of public regulation on the other, have borne 
heavily on the common carrier segment of the transportation industry. The 
shipper and ultimately the consuming public pay the costs of this dislocation. 
The consequent loss to the public, while incapable of exact estimate, is believed 
to amount to billions of dollars per year, and calls for prompt and decisive 
action. 

No economy that is based fundamentally on mass production and distribution 
of products throughout a continental market can continue to prosper without a 
transportation system that is dynamic, efficient, and capable of delivering goods 
and people with safety, expedition, with a high degree of dependability and 
at the lowest cost in the expenditure of manpower and other scarce resources. 
Historically, these requirements have been met most satisfactorily by common 
carriers, who by statute are charged with the heavy obligation to serve all 
individuals and shippers alike to the extent of their physical capacities, on 
known schedules at published rates, and without discriminations. The avail- 
ability of this type of stable and dependable service is of equal importance in the 
day-to-day business operations, production and market planning of large and 
small businesses alike. Moreover, in a broader sense, the availability of this 
type of transportation system is essential to the orderly and healthful operation 
of a peacetime economy and is indispensable to the national security in time 
of war. 

Your advisory committee has proceeded from these fundamental premises in 
its reappraisal of national transportation policy : namely, that the transportation 
industry operates today in the general atmosphere of pervasive competition; 
that adjustment of regulatory programs and policies to these competitive facts 
is long overdue; and that the restoration and maintenance of a progressive and 
financially strong system of common carrier transportation is of paramount 
importance to the public interest. 

Although it remains true that there is some rail-bound traffic and some water- 
bound traffic that is not competitive in one sense, the bulk of this traffic is vom- 
petitive in the commercial sense even though not directly among carriers serving 
the same points. 

Even where there is no direct intercarrier competition, the great develop- 
ment of competitive industry in various parts of the country has placed indi- 
rect competitive pressures on transport rates. For example, producer A may 
be impelled to ship all his output of, say, heavy steel, into a given market by 
rail, but producer B may be able to reach the same market by a lower cost 
water haul. The self-interest of the railroad serving producer A demands that 
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transportation rates be maintained low enough to enable producer A to compete 
in the market. 

Such competition is not confined to the products of different firms in a given 
industry; related industries compete for certain markets in which alternative 
goods and services may be substitutable. A notable example is competition 
among fuels such as coal, natural gas, and fuel oil. Thus high freight rates on 
rail-bound coal would directly affect coal’s competitive position, and reduce the 
coal traffic of many railroads. 

In short, competitive conditions have been substituted with the growth of new. 
forms of transportation, both public and private, for much of the monopoly 
element in the common carrier industry which in the past prompted so anaah 
of our present transport policy, both regulatory and promotional. 


OBSOLETE REGULATION 


In many respects, Government policy at present prevents, or severely limits, 
the realization of the most economical use of our transportation plant. 

Notwithstanding the rapid growth and current pervasiveness of competitive 
elements in transportation, Government policy holds regulated competitive 
forces within a tight rein. Railroads and motor carriers are most broadly com- 
petitive, their rivalry extending to the movement of nearly all commodities over 
short hauls and to a considerable range of traffic even on the longer hauls. Ex- 
tensive competition also prevails among rail, water, and pipeline carriers for 
long-haul quantity movements of bulk commodities ‘and general traffic. 

In the case of railroads and motor carriers, their economic characteristics 
are virtually opposite, the one characterized by heavy investment, and large 
elements of indirect and fixed costs while the other requires little investment 
and encounters a high proportion of direct and variable costs. The one is 
capable of heavy long-haul mass transportation at very low costs while the 
other can afford superior service conducted in relatively small units. but at 
comparatively high unit costs beyond the shorter distances. Clearly they are 
fitted for different roles in the development of the most effective and coordinated 
transportation system of which technology and managerial skills are capable. 

We do not find it possible to define the limits of the tasks which these and, 
other forms of transport should perform in a transportation system which best. 
meets the needs of the public. On the contrary, we believe that such a system, 
in the face of rapidly developing technology and a high rate of innovation, is 
to be achieved only by the exercise of greater freedom for competitive experi- 
mentation which enables the purchaser of transportation to adapt both 7 
and cost opportunities to his own requirements. 


THE ESSENTIALITY OF COMMON-CARRIER TRANSPORTATION 


The public interest requires the maintenance of a sound and vigorous common- 
carrier transportation service by all of the available means of transport, each 
operating within its respective capabilities and developing in accordance with 
the indicated demand for its services. Such common-carrier service is indis- 
pensable, yet the financial position of some of the major common carriers is 
precarious and they lack the means to offer superior service and to apply tech- 
nological advances with desirable rapidity. 

Our national policy has not provided us with the best transport of which we 
are capable, either in rate of technical development or in adjustment of the 
Several types of carrier to their areas of greatest usefulness. Both the present 
force of competition, including that from other than common-carrier transporta- 
tion, and the unusual obligations which are placed upon common carriers argue 
for relieving these carriers as far as possible from restraints designed to meet 
— which have, in recent years, either disappeared or been greatly 

tered. 

With some exceptions, regulated common carriers today encounter large 
and growing competition by exempt for-hire carriers or pseudo carriers whose 
operations are largely opportunistic in character. These operations are con- 
ducted without the necessity to publish rates, with freedom to discriminate 
in rates and service, and with no obligation to serve the general public. The 
continuing growth of this exempt for-hire carriage would seriously impair the 
maintenance of a strong and healthy common carrier industry, which by con- 
trast is generally obliged to serve all of the public without discrimination. 
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An appraisal of the efficiency of present and proposed transportation policy 
to promote the strength of this Nation for defense requires, first, some analysis 
of the probable utility of and burden to be placed upon each form of transport 
in the event of full mobilization or war. Although we may expect that all-out 
involvement would create a two-front war with some familiar aspects, we 
niust also fully expect that in such an event the continental United States 
would be placed under heavy attack and might sustain severe damage both to 
its industrial production and to its transport facilities. Hence we must be 
prepared to face a situation without precedent in our history. 

All estimates of our economic potential under full mobilization conditions 
are subject to a considerable margin of error. While traffic estimates and trans- 
port requirements are no exception, it is probable that full use of our present 
economic potential would create a domestic traffic burden far in excess of any 
hitherto encountered. The expansion would be large and rapid and there is no 
such reserve of idle capacity as existed at the beginning of World War II. It 
would seem prudent to make every possible provision now to support with 
transport our full economic capability, without allowance for reductions imposed 
by attack. 

While a general transportation policy should concern itself primarily with our 
developing national economy, it must also be concerned with potential defense 
requirements. In the latter context two primary objectives may be noted: (1) 
To emphasize the growtu and development of the several forms of transport 
somewhat in accord with the proportional demands that defense will make upon 
them, and (2) to support their financial well-being to the end that they will 
be physically in excellent shape and possessed of a desirable flexibility and some 
degree of excess capacity. A policy under which the transportation enter- 
prises generally live in percarious financial position is not a policy calculated 
to enhance our preparedness. Any policy which has the effect of weakening 
any form of transportation on which we must place major reliance in the 
event of war is not a satisfactory defense policy. 

It may be necessary that particular modes of public transportation absorb a 
large share of the anticipated increase in domestic traffic and in addition take 
on substantial diverted loads in the face of conditions which prevent any 
material expansion of their physical plant or equipment because of the competi- 
tion of higher priority items for available materials and productive capacity. 

The railroads may be expected to have the greatest flexibility in accommodating 
an expanded domestic traffic with a minimum increase in equipment, since other 
forms of transportation as a rule require additions to equipment in direct ratio 
to an increase in traffic handled, and this is not the case with the railroad industry. 
Any policy which strengthens the railroad base will tend to increase the built-in 
flexibility of our transportation plant. Public interest, however, attaches to 
a national policy which enables all segments of the carrier industry including 
air, water, highway, and pipeline industry to make their respective contribu- 
tions. For example, in the case of extensive domestic damage, it might be 
necessary to place greater reliance on waterway facilities which are relatively 
more immune from destruction. 

Related to the foregoing considerations is the problem of developing and 
strengthening our coastal, intercoastal, and inland services by water. It is 
important to the national economy and to defense that these operations be 
both financially strong and prepared to meet their role in emergencies. 

A common difficulty in wartime is the maintenance of carrier operations other 
than those of the regulated common carriers, particularly in the motor carrier 
field. The supply, under rationing or other procedures, of fuel, tires, repair 
parts, and other items is difficult to handle with large numbers of unregulated 
carriers which do not normally report to any Federal body. It is, moreover, 
characteristic of these operations that they do not obtain an equally intensive 
utilization of equipment and manpower, and hence they contribute less to a 
war effort than do common carriers in proportion to the input of scarce materials 
and equipment. A stronger common carriers segment attained in part by the 
substitution of common carriers for others, greatly simplifies the problem of 
wartime supply. 

Emphasis on the essentiality of common-carrier transportation does not imply 
that bona fide private carriage and true contract transportation are not useful 
and economic components of the national transportation system. The proper 
role of these services is discussed later in the report. 
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II. RECOMMENDED ACTIONS 


The major objectives of the following recommended actions and revisions of 
publie policy affecting transportation are: 

1. Increased reliance on competitive forces of transportation in ratemaking 
in order: 

(a) to have transportation enterprises function under a system of dynamic 
competition which will speed up technical innovation and foster the develop- 
ment of new rate and service concepts; and 

(b) to enable each form of transport to reflect its abilities in the market 
by aggressive experimentation in rates and service in order to demonstrate 
to the full its possibilities for service to the shipping and traveling public; 

2 Maintenance of a modernized and financially strong system of common- 
carrier transportation ; 

3. Encouragement of increased efficiency and economy in the management of 
all transportation services in order to give the ultimate consumer the benefit of 
the lowest possible transportation costs; and 

4. Development of an efficient transportation system for defense mobilization 
or war. 

DECLARATION OF NATIONAL TRANSPORTATION POLICY 


Recommendation: Revise the national transportation policy to assure main- 
tenance of a national transportation system adequate for an expanding economy 
and for the national security, to endorse greater reliance on competitive forces 
in transportation pricing, to reduce economic regulation of transportation to a 
minimum consistent with public interest, and to assure fair and impartial eco- 
nomic regulation. 

The first and essential step in the recommended program is the revision of the 
declaration of policy in the Interstate Commerce Act. The present policy state- 
ment has placed undue restraints upon competitive rate and service experi- 
mentation by the several types of transportation subject to the act. 

The present declaration of policy reads as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices ; 
to cooperate with the several States and the duly authorized officials thereof; 
and to encourage fair wages and equitable working conditions; all to the end of 
developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs of 
the commerce of the United States, of the postal service, and of the national 
defense. All of the provisions of this act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” ’ 

In major respects the tone of the policy declaration in existing statutes, as 
interpreted, has been relied upon to justify the substitution of the judgment of 
the regulatory body for that of management, especially in the adjustment of 
competitive rates between highway, rail, and water carriers. 

The declaration of policy should be revised to make it clear: (1) That common 
carriers are to be permitted greater freedom, short of discriminatory practices, 
to utilize their economic capabilities in the competitive pricing of their service; 
and (2) That in all such matters the regulatory Commission is expected to act 
as an adjudicator, not a business manager. 

The recommended policy declaration would read substantially as follows: 

It is hereby declared to be the national transportation policy of the Congress: 

(1) To provide for and develop, under the free enterprise system of 
dynamic competition, a strong, efficient, and financially sound national trans- 
portation industry by water, highway, and rail, as well as other means, 
which is and will at all times remain fully adequate for national defense, 
the postal service, and commerce : 

(2) To encourage and promote full competition between modes of trans- 
portation at charges not less than reasonable minimum charges, or more than 


_1The Interstate Commerce Act, National Transportation Policy, 54 Stat. 899. [Empha- 
Sis supplied, } 
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reasonable maximum charges, so as to encourage technical innovations, the 
development of new rate and service techniques, and the increase of operating 
and managerial efficiency, full use of facilities and equipment, and the highest 
standards of service, economy, efficiency, and benefit to the transportation 
user and the ultimate consumer, but without unjust discrimination, undue 
preference or advantage, or undue prejudice, and without excessive or un- 
reasonable charges on noncompetitive traffic ; 

(3) To cooperate with the several States and the duly authorized officials 
thereof, and to encourage fair wages and equitable working conditions ; 

(4) To reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest to the end that the inherent 
economic advantages, including cost and service advantages, of each mode 
of transportation, may be realized in such a manner so as to reflect its full 
competitive capabilities ; and 

(5) To require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on individual 
modes of transport. 

All the provisions of this act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy. 


INCREASED RELIANCE ON COMPETITIVE FORCES IN RATEMAKING 


Increased reliance on competitive forces in ratemaking constitutes the corner- 
stone of a modernized regulatory program. Recommendations contemplate re- 
visions of four elements of current statutory provisions relating to: (@) maxi- 
mum-minimum rate control; (0) suspension powers; (c) the long-and-short-haul 
clause (sec. 4); and (d) volume freight rates. 


(a) Maxvimum-minimum rate control 

Recommendation: Limit regulatory authority of the Interstate Commerce Com- 
mission to determination of reasonable minimum or maximum rates with no 
change in existing provisions making undue discriminations and preferences 
unlawful. 

Under current provisions of the Interstate Commerce Act, the ICC is author- 
ized after hearing to prescribe the maximum and/or minimum rate or exact 
rate of common carriers subject to its jurisdiction upon a finding that the rate 
being investigated is unreasonable or unjustly discriminatory or unduly prefer- 
ential. The Commission possesses like authority when it finds that any intra- 
state rate causes undue or unreasonable preference or discrimination against 
interstate or foreign commerce. In practical effect this means that upon a finding 
of the stated conditions, the ICC may determine and prescribe the precise rate, 
the ceiling or floor of the rates to be observed, or the range of rates (zone of 
reasonableness) considered lawful. 

These rate controls were vested in the ICC during the period when the railroads 
were the sole or predominating intercity form of transportation. The principal 
purpose of these controls was to protect the general public against railroad 
monopolistic pricing or unfair or discriminatory rate cutting and to maintain 
reasonable rate relationships between competing shippers, markets, localities, 
or traffic. A related purpose was to prevent the accumulation of extortionate 
earnings by an industry vested with public interest. Regulatory authority over 
intrastate rates was granted to remove restraints on the free flow of interstate 
commerce. 

With the changed character of transport organization and the development of 
greatly increased regulated and unregulated service and cost competition for 
traffic, there is no longer a need in the public interest to continue the present 
scope of rate controls if the Nation is to have a healthy common carrier industry, 
and to help assure the most economic use and needed development of our trans- 
port capacity. 

The value of service today for any method of transport is in most instances 
fixed by the rates of competitors or by the cost at which the service can be pri- 
vately performed by the shipper. As there are differences in the quality of serv- 
ice and in the ancillary costs to the shipper, forms of transport which have in- 
ferior service or service attended by additional costs borne by the shipper directly 
must have a cost advantage which is reflected in the rate to secure business. 
Although it was one of the objectives of the enactment of the Motor Carrier Act 
in 1985 to secure a controlled transition toward a cost-of-service rate structure, 
this objective has not been attained. 
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Analysis of cost and rate relationships indicates that some forms of transpor- 
tation have a cost superiority over others on volume movements over longer 
distances. On the other hand, some modes of transport, both from a service and 
cost standpoint, have advantages in the shorter movements, and for some type of 
commodities have a cost advantage for intermediate distances. However, anal- 
ysis of the rate-cost relationships under which traffic is distributed as between 
forms of carriage discloses striking inconsistencies and an essentially unsound 
economie situation for which regulation is at least partly responsible. 

If the market is to determine the appropriate use of each form of transporta- 
tion in accord with shippers’ judgments of the utility to them in terms of cost 
and service, rates must be allowed to reflect cost advantages whenever they exist 
and to their full extent. Present regulatory policy defeats this prospect in large 
part since carriers, notwithstanding demonstrated lower costs, are permitted to 
do no more than to meet the competition facing them which, with some exceptions, 
means to name the same rate regardless of cost relationships. Especially where 
private or unregulated competition or the prospect of its establishment is in- 
volved, even this much opportunity may be permanently denied the common car- 
riers because of the long delay in deciding cases when proposed reduced rates 
have been suspended for investigation, thus leaving the old rates in effect during 
the critical period. 

Moreover, outstanding maximum rate orders covering a wide range of com- 
mon carrier traffic have been important in causing carriers to seek revenue relief 
through general rate level increases in ex parte decisions. This procedure for 
obtaining additional revenues has created difficulties for the carriers in adjusting 
their rates to meet particular competitive situations. In addition, regulation 
has held down a substantial portion of the common carrier rate structure to a 
level which appears to fail to cover the costs of the transport services rendered. 

In brief, these rate maladjustments, in part enforced by regulation, deprive 
the public of the economy which would result from a distribution of the traffic 
in accord with the real capabilities of the several types of carrier just as they 
deprive the shipper of many valid choices which would be available to him were 
rate competition more free from restraint as to its character and timing. There 
is, however, danger that unrestrained rate competition may result in undue de- 
pression of rate levels. While competition among carriers in their lawful reach 
for traffic will generally serve to keep rates within a maximum reasonable level, 
the Interstate Commerce Commission should have authority to restrain carriers 
from charging excessive rates on traffic which is noncompetitive. Moreover, the 
shipper is entitled to protection against unjust discrimination and carriers are 
entitled to protection against discriminatory picking and choosing in the making 
of competitive rates, 

Hence it is proposed to continue regulatory authority : 

(1) to prescribe minimum rates of common carriers subject to the Inter- 
state Commerce Act which shall not be less than a just and reasonable mini- 
mum. The committee believes that rates are unreasonably low when not 
compensatory, i. e., when they fail to cover the direct ascertainable cost of 
producing the service to which the rates apply. 

(2) to prescribe maximum rates of common carriers which shall not be in 
excess of a just and reasonable maximum; provided, that rates cannot be 
forced by the Commission below the full cost of performing the services to 
which such rates apply exclusive of losses in other services. In this connec- 
tion the Commission should be required to take into consideration the extent 
and effect of competition with respect to the service to which the rates apply 
to the end that carriers shall be prevented from charging excessive or un- 
reasonable rates on traffic which is noncompetitive. 

(3) to determine rate relationships which would avoid unjust discrimina- 
tion or undue preferences in event the latter are found to characterize any 
existing rate relationships, including the relationship of rates to be main- 
tained as between intrastate and interstate commerce where State commis- 
sions have prescribed a basis of intrastate rates which is inconsistent with 
the basis currently in force on interstate traffic in a degree shown to burden 
interstate commerce. 

Since particular standards to guide the ICC in determining the reasonableness 
of rates are set forth with its authority to exercise minimum and maximum rate 
controls, the need for present uncertain statutory rules of ratemaking disappears. 
T his repeal would remove one of the most objectionable features of rate regu- 
lation, namely, the necessity that the Commission substitute its own judgment for 
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that of carrier management as to “the effect of the [proposed] rates on the move. 
ment of traffic by the carrier or carriers for which the rates are prescribed.” 


(b) Suspension powers 

Recommendation: Continue on a more restrictive basis Commission’s authority 
to suspend proposed changes in rates: Shorten suspension period to 3 months; 
and continue provision that places the burden of proof upon carrier proposing 
a changed rate, unless the protestant is also a carrier. 

Since 1910 the Interstate Commerce Commission has had authority upon 
complaint or its own initiative to suspend proposed changes in rates pending a 
determination of their lawfulness. The ICC may also allow the rates in question 
to become effective, or may enter upon a hearing concerning their lawfulness 
without suspension. Upon suspension, the act requires simply that the ICC 
shall attach to the field schedule and deliver to the carrier or carriers affected 
“a statement in writing of its reasons for such suspension.” At present the sus- 
pension period may not exceed 7 months. In practice, however, many carriers 
voluntarily defer application of the proposed rates until the proceeding is 
terminated. 

The committee believes that suspension of new rates should be considered 
as a special and unusual remedy. However, those affected by proposed changes 
in rates are now given an opportunity, without adequate restriction, to have 
new rates postponed until the ICO has adjudicated the matter or the suspension 
expires. There is no practicable method of indemnifying carriers for possible 
losses in traffic or revenues over the period of suspension if it is later deter- 
mined that the rates are just and reasonable. Moreover, at any hearing in- 
volving a proposed rate change, contrary to the usual practice in complaint 
actions under the Administration Procedure Act, the burden of proof is upon the 
carrier to show that its proposed changed rate is just and reasonable. 

If a rate is already in effect, a complainant’s remedy is different, for the 
burden rests upon him to prove that the assailed rate is unlawful. 

While there is justification in the case of shippers for requiring a carrier 
to assume the burden of providing that a proposed change in rates is just and 
reasonable prior to its becoming effective, there appears no sound reason why a 
complaining carrier competitor should not be required to prove his allegations 
of unlawfulness particularly when temporary relief during suspension is avail- 
able upon a proper showing of need. 

The power of suspension frequently has been used by competing carriers 
merely to delay decisions. Currently, nearly all the protested changes in 
rates involve reductions and by far the greatest number of complaints are filed 
by carriers. In this connection the standards which have been developed for 
determining the lawfulness of suspended schedules have become unduly restric- 
tive, holding the carriers to the meeting of competition only and largely denying 
them the right to give effect to their full economic capabilities. 

In order to remedy this situation and to be consistent with the proposed 
revisions in transportation policy which place more reliance on competitive 
forces in ratemaking, the power of suspension should be exercised only after 
the ICC determines on the basis of factual information supplied by the protes- 
tant, or as a result of its own investigation that the proposed rates, or related 
matters are probably unlawful, and that making the rate effective would result 
in injury to the complainant, and that in the absence of suspension, the com- 
plainant would have no adequate remedy. The period of suspension should be 
shortened to 3 months. The requirement that places the burden of proof 
upon the carrier proposing a changed rate should be continued except in cases 
where the protestant is also a carrier. 

By so circumscribing the power of suspension, carriers would be protected 
from unwarranted attacks by competitors and shippers on their pricing adjust- 
ments. Unnecessary suspension of new rates would be eliminated on the one 
hand and, on the other, adequate emergency relief would still be available in 
situations where a proper showing indicates its desirability. 

The interest of carriers and shippers alike in prompt action demands that 
administrative procedures should be adjusted to accommodate their needs accord- 
ingly. While the above recommendations should produce a marked decrease in 
the number of suspension dockets, the Commission should use every possible 
method for expediting such litigation. 

The Bureau of Accounts, Cost Finding and Valuation of the ICC should be 
strengthened to the full extent necessary for it to carry on it studies and 
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research on transportation costs to provide current information for measuring 
cost competition in the transportation field and in order to form a basis for 
the Commission’s judgment of what constitutes compensatory rates. 

In addition, the ICC’s resources and means of developing current information 
covering transport operations and the movement of traffic should be strengthened. 
This knowledge is essential if the Commission is to effectively carry out its 
necessary regulatory functions. 


(c) Long-and-short-haul clauses (4th section) 


Recommendation: Remove requirement that rail or water common carriers 
obtain prior approval for charging greater than aggregate of intermediate 
rates, and for charging less for longer than for shorter distances over the same 
line or route in the same direction, the shorter being included within the longer, 
if necessary to meet actual competition and the charge is not less than a mini- 
mum reasonable rate. 

Except on the Commission’s special authority—usually after a hearing— 
the railroads, for example, for years have been prevented from charging a lower 
rate from A to C than from A to the intermediate B, or charging a higher rate 
from A to C than the aggregate of the intermediate rates A to B and B to C. 
These prohibitions might be justified if there were no competition for such 
carriers to meet or the competition were evenly distributed among their stations 
and equally potent at each. 

The fact is, however, that competition exists between stations in varying 
degrees, and when the railroads seek (for instance) to publish rates which are 
lower to the further distance point which is located on water than to the inter- 
mediate point which is inland, they are not creating preference and prejudice. 
These are already present by virtue of the existence of water service to the 
further distant point and will continue—regardless of any action the railroads 
may or may not take. The question in such cases is, are the railroads entitled 
to make themselves competitive or is the traffic to be handled to the further 
distant point exclusively by a competing pipeline, railroad, water or other 
carrier? 

Should instances arise where economic interests would be subjected to undue 


disadvantages by reason of this proposed amendment to section 4, remedial 
measures remain available under section 3 which prohibits undue or unreason- 
able preference or prejudice. 

Although the long-and-short haul clause is applicable to common carriers 
by water, as well as by railroad, it may be noted that comparable provisions 
are not applicable to motor carriers governed by the Interstate Commerce Act. 


(d) Volume freight rates 

Recommendation: Make lawful such volume rates as are based on cost differ- 
ences which rates are established to meet competition. 

The prime economic benefit of rail, water, and pipeline transportation clearly 
lies in heavy long-distance and large-scale transportation. It is invariably 
cheaper to haul traffic in volume from one point of origin to a single destination. 
Heavier loading produces lower per-ton cost. The public is denied these cost 
henefits when obstacles are placed in the way of lower rates for volume move- 
ments. Consequently, carriers should be permitted to make incentive minimum 
weights and volume rates, provided that such rates are open upon equal terms to 
all who may wish to use them and further provided that such rates meet the 
compensatory test. Price differentials having a suitable relation to cost are 
generally accepted in the pricing of goods and services in all parts of our economy. 


A MODERNIZED AND FINANCIALLY STRONG SYSTEM OF COMMON-CARRIER 
TRANSPORTATION MUST BE MAINTAINED 


Historically, common-carrier service has not been recognized as the hard core 
of our transportation system. Yet, in recent years there have been a number of 
developments that have mitigated against the maintenance of a financially 
strong system of common-carrier transportation. 

Among such developments are the rapid growth of privately operated fleets of 
trucks, the relatively less regulated status of contract-carrier service, and statu- 
tory exemption of the transportation by water of commodities in bulk from the 
regulatory controls imposed on common carriers. These developments have had 
the effect of diverting profitable sources of traffic from the common carriers. To 
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this must be added the large deficits resulting from the enforced maintenance 
of unprofitable services. 


(a) Private carriage 

Recommendation: Redefine a private carrier by motor vehicle as any person 
not included in definition of a common or a contract carrier who transports prop- 
erty of which he is the owner, provided that the property was not acquired for 
the purpose of such transportation. 

Private truck operations should be limited to the distribution of the owner's 
products and supplies from plants, the distribution centers, and the return haul 
of materials to be used in his own operation. 

A primary problem in transportation at present concerns the infringement of 
private carriers upon the field of common carriage and the need for remedial 
action in the form of more effective regulation of private carriers or enactment 
of legislation to delineate more adequately the proper place and status of such 
carriers. 

Legitimate private carriage is not in issue. The practice of shippers handling 
their own merchandise is sanctioned legally and is frequently sound economi- 
cally. The problem is created by those practices of private carriers which under- 
mine the common-carrier transportation system which must bear the main bur- 
den of the Nation’s transportation requirements in peace and war. 

The Commission has pointed out that where so-called private carriage is a 
subterfuge for engaging in public transportation, it constitutes a growing menace 
to shippers and carriers alike; is injurious to sound public transportation ; pro- 
motes discrimination between shippers; and threatens existing rate structures. 

Provision should be made for appropriately franchising, upon application, 
either as a contract carrier or a common carrier as the case may be, carriers who 
have been operating legally as private carriers but who would not be entitled 
to continue to operate as private carriers under the new provisions of the act, 
and who make application within a specified period. 


(b) Contract carriers 

Recommendation: Redefine motor and water contract carriage as being that 
transportation providing services for hire but otherwise equivalent to bone fide 
private carriage and require that actual, rather than minimum, charges be filed. 

The definition of contract carrier by motor vehicle and contract carrier by 
water provided in the Interstate Commerce Act should be sharpened to make 
clear that such carriers are of a specialized nature, and that they should be 
so regarded only if they clearly substitute for a feasible private-carrier operation 
and do not perform common-carrier services which would ordinarily be under- 
taken by common carriers. Provision should be made for conversion, after hear- 
ing, of existing contract-carrier permits to common-carrier certificates where 
the carriage is not that of a contract carrier as above defined, and where the 
holder of the permit makes application within a specified time and shows that 
he is enraged in bona fide transportation for hire which is not contract carriage 
as so defined. 

To further assure that motor and water contract carriers will operate in their 
appropriate roles in the transportation system, the Interstate Commerce Act 
should be amended to require the filing and publication by contract carriers of 
actual rates, charges, and regulations affecting transportation under their con- 
tracts or the publication of those contracts in entirety at their option. 

The purpose of these recommendations is to protect common carriers against 
contract carriers who are in effect engaged in common-carrier operation without 
having had to demonstrate the “public convenience and necessity” of the service 
offered. 

There has developed an area of conflict between certain motor contract car- 
riers and competing motor and rail common carriers over whether the contract 
carriers are not, in many instances, actually performing a common-carrier serv- 
ice. These contract carriers are taking substantial blocks of traffic in their 
service areas through excessive numbers of shipper contracts constituting in 
effect common carriage. The provisions of part II of the Interstate Commerce 
Act with respect to publication of rates are also more lenient to contract than 
to common carriers. The former are remuired only to post their minimum rates 
in contrast to the requirement that actual rates of common carriers be published. 
Due to this disnarity it is not possible for common carriers to comnete effectively 
because they have no means of determining the actual rate charged bv contract 
carriers. For this reason, the committee advocates that the Interstate Commerce 
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Act should be amended to require the publication of actual rates charged together 
with the contracts and other descriptions of the services to be rendered by con- 
tract carriers. 


(c) Bulk commodity exemptions 


Recommendation: Repeal the bulk commodity exemption applicable to water 
carriers so as to subject such transportation to regulation similar to that ap- 
plicable to other transportation. 

art III of the Interstate Commerce Act exempts from regulation the carriage 
of commodities in bulk when ‘“* * * the cargo space of the vessel in which such 
commodities are transported is being used for the carrying of not more than 
three such commodities.” For purposes of the act, barge tows are considered 
as single vessels. Economic regulation is applied to bulk commodities in a vessel 
or a tow when more than three commodities or nonexempt commodities are being 
carried. 

Both railroads and many common carriers by water, in their competing service 
in the carriage of bulk commodities, are fully regulated, including the requirement 
that actual rates be published. Bulk water carriers in exempt operations, on 
the other hand, need not publish their rates and are able to obtain competitive 
traffic by quoting lower than the published rate. Common carriers by water con- 
tend that if they are to obtain the benefits of the exemptiton they must segregate 
their tows to exclude nonexempt commodities. This procedure is often impos- 
sible, in which case they must quote published rates with the risk of losing the 
business to another carrier quoting a secret exempt rate. It is claimed that 
conformity with the requirements for exemption results in operating inefficiencies 
such as smaller tows, and poorer service to some shippers. ' 

Repeal of the bulk commodity exemption would bring under Commission regu- 
lation common and contract water carriers engaged in transportation of such 
commodities on the inland waterways, coastal waters and deep-sea routes, and 
the Great Lakes. However, the repeal would not affect the bulk commodity 
exemption now applicable to the transportation of such commodities by contract 
carriers in nonoceangoing vessels on international waters. Nor would it disturb 
the right of contract carriers to seek exemption of transportation which, by rea- 
son of the nature of the commodities or requirement for special equipment, is not 
competitive with rail or motor common earriers. Of course, provision should 
be made for granting appropriate operating authority to carriers now engaged in 
the transportation of bulk commodities if application is made within a stated 
period of time. 

(d) Freight forwarder associations 

Recommendation: Provide definite statutory standards for determining which 
shippers or shipper associations involved in consolidation or distributon of 
volume freight on a nonprofit basis for securing lower rates are entitled to exempt 
status, 

Some shipper or shipper associations involved in consolidation or distribu- 
tion or volume freight on a nonprofit basis for the purpose of securing lower 
rates, although termed nonprofit, in fact absorb costs which include overhead, and 
the expenses involved go beyond those paid to a carrier. In effect, this exemp- 
tion opens the way to establishment of nonregulated forwarding enterprises. 
Definite statutory standards should be provided as a basis for determining which 
of such associations are entitled to exemption and which should be subject to 
regulation. 

(e) Service deficits 

Recommendation : Empower the ICC to override certain State service require- 
ments if continuance of such service would result in a net revenue loss or other- 
wise unduly burden interstate and foreign commerce provided reasonably ade- 
quate service in lieu thereof is available. 

The need for this correction is illustrated by the fact that the railroads have 
suffered for many years from a persistent and creeping malady of unprofitable 
passenger-service operations. The provision of freight and passenger services 
by railroads constitutes a common enterprise. Consequently, the actual losses in- 
curred from passenger service operations must be borne from earnings realized 
from freight service. Thus, in final analysis, the railroad shippers of the country 
are being required to subsidize in substantial and growing amounts those who 
benefit from the utilization of passenger train services. 
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Class I railroads have incurred a deficit in their passenger service operations 
every year since 1930 with the exception of the war years, 1942-45. The deficit 
averaged about $250 million annually between 1936 and 1940, with the annual 
average rising to nearly $625 million between 1948 and 1953. The peak deficit— 
$705 million—occurred in 19538. These figures, however, fail to reveal the full 
extent of the total deficit because individual company and train losses have 
been offset in part by trains showing passenger profits. Moreover, these data 
make no allowance for return on investment in passenger service facilities nor do 
they reflect the cost of transporting fuel and materials for the benefit of the 
passenger service. 

These substantial losses have an extremely adverse effect on the overall finan- 
cial position of the railroads. In unregulated business enterprises, prudent man- 
agement would abandon even at the loss of capital investment, any plant or prod- 
uct which for any period of time operated at a loss or showed no prospect of 
becoming profitable. The common carrier transportation industries, however, 
faced with a similar situation are not permitted to operate as prudent business 
managers. For, under the public-utility theory, common carriers certificated 
either by the Federal or State authority, are required to maintain satisfactoy 
service for all segments of their transportation plant for which public authoriza- 
tion has been given. 

Many trains, particularly those engaged in short-haul local operations do not 
produce enough revenue to pay their out-of-pocket costs. Furthermore, in many 
cases such operations are no longer needed because of the development of alterna- 
tive transportation service, particularly by improved highways. Curtailment and 
abandonment of these unprofitable trains offer a means of substantially reduc- 
ing the passenger deficits. Service abandonments, however, are almost uniformly 
subject to approval of State reculatory commissions. These commissions have 
shown reluctance to grant permission because of opposition to the service curtail- 
ment from local interests and railroad employees. The ICC has held that its 
jurisdiction extends only to the complete abandonment of line and operations. 

In order to alleviate this situation, the Interstate Commerce Act should be 
amended to provide that where the Commission finds that continuance of un- 
profitable facilities or services imposes an undue burden upon interstate com- 
merce, and that adequate service by other forms of transportation are available 
to meet the public need, it may order the discontinuance of such services or facili- 
ties irrespective of the law of any State or the order of any State authority. 
We believe it is desirable that consideration be given by the Congress to extend- 
ing this principle to carriers subject to parts II and III of the Interstate Con- 
merce Act. 

(f) Agricultural commodity excmptions 

In the enactment of part IT of the Interstate Commerce Act providing for the 
economic regulation of service by trucks, the Congress exempted from regulation 
trucks carrying certain agricultural products from farm to market. 

These exemptions have grown under current court rulings so that now, for 
example, the ICC has before it a case involving the question of whether green 
coffeebeans and cocoabeans are exempt commodities, although neither is pro- 
duced by any farmer in this country. A continual expansion of these exemp- 
tions could destroy the fundamental purpose of the act. 

The ICC which has jurisdiction in this matter has asked Congress to allow it 
to testify on this complex subject. The act should be clarified to indicate what 
exemptions the Congress now wishes to give without undue interference with the 
main purposes of the legislation. 


Ill. Spreciar GoveRN\ MENTAL RATES 


In addition to the basic issues of transportation policy disenssed above, the 
special problem of Government rates merits attention. 

Recommendation : Continue authority for carriers to establish voluntary spe 
cial Government rates but subject such rates to all provisions of the act (includ- 
ing public filing) except suspension and long-and-short haul provisions, with 
authorization for application of special Government rates retroactively and on 
short notice in special instances and with authorization for waiver of filing 
requirements in cases where national security is involved. 

The use by carriers of that portion of section 22 of the Interstate Commerce 
Act granting free or reduced rate transportation to Government traffic has given 
rise to abuses and evils which are not in the public interest. It is recognized 
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so however that Government procurement practices and the peculiar exigencies 
affecting movement of its traffic as distinguished from normal movement in 
commercial channels require special consideration. 

For these reasons existing statutory provisions authorizing carriers to tender 
special Government rates and fares to the United States, State, and municipal 
overnments should be amended in such a way as to preserve the features which 
necommodate the special needs of Government traffic movements yet will over- 
come the present abuses. 

Except for rates and fares subject to security, such special Government rates 
and fares should be published in tariffs and filed in accordance with the provi- 
sions of the Interstate Commerce Act and regulations thereunder, provided that 
filing and publication requirements of the Interstate Commerce Commission may 
be waived to assure application of such rates or fares on less than statutory 
notice or retroactively. 

Upon enactment of legislation to accomplish the above recommendations, a 
savings clause should be inserted to permit carriers sufficient time to review and 
incorporate then existing provisions of section 22 tenders in published tariff 
form. 


PRESIDENTIAL ADVISORY COMMITTEE ON TRANSPORT POLICY AND ORGANIZATION 


Members: 

Sinclair Weeks, Secretary of Commerce, Chairman 

Charles E. Wilson, Secretary of Defense 

Arthur 8S. Flemming, Director of the Office of Defense Mobilization 
Ad hoe participating members : 

George M. Humphrey, Secretary of the Treasury 

Arthur E. Summerfield, Postmaster General 

Ezra Taft Benson, Secretary of Agriculture 

Rowland R. Hughes, Director, Bureau of the Budget 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


WEDNESDAY, MARCH 7, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
residing. 

Present Representatives Celler, Rogers, Quigley, Keating, McCul- 
loch, and Scott. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel. 

The CuHairman. The meeting will come to order. 

Our first witness this morning is Hon. Ross Rizley, Chairman of the 
Civil Aeronautics Board. 


TESTIMONY OF ROSS RIZLEY, CHAIRMAN, CIVIL AERONAUTICS 
BOARD, ACCOMPANIED BY JOSEPH P. ADAMS, VICE CHAIRMAN, 
AND IRVING ROTH, CHIEF OF RATES DIVISION, CIVIL AERO- 
NAUTICS BOARD 


The Cuamman. I want to state at the outset that I have a high 
regard for our colleague—he was a Member of Congress, and once a 
Member of Congress, always a Member of Congress. 

I recall with great pleasure our associations together, Commissioner, 
and we are more than happy to have you here this morning. If there 
are any other members of the board present, you may have them come 
forward. 

Mr. Riztey. This is the Vice Chairman of the Board, Colonel 
Adams. And we have numerous members of the staff here, including 
our chief counsel. 

The Cuarrman. Whatever members you want you can have right 
up at the table with you. 

Mr. Riztey. We would have had all Board members here, but un- 
fortunately we have only four Board members now. And Senator 
Gurney is in England negotiating with the English people over there. 

Prior to the time this date was set for the 7th, Colonel Denny and 
others had made obligations to be away. So we just have the Chair- 
man and the Vice Chairman. 
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The Cuairman. In other words, Commissioner Denny is not here! 

Mr. Riziey. He is in New York ‘today. But we can have him come 
up at a later time. He made this obligation to be away before. 

The Cuamman. We would like to have Commissioner Denny here 
at his convenience at a later date. 

Mr. Riziwy. I told him yesterday that he would probably have to 
make a later appearance before the committee. But he already had 
this date firmed up, and had had it for some time. I thought it would 
be all right with you if we went ahead and let him appear later. 

I have a statement here I would like to present, Mr. Chairman. 

The Cuarrman. Proceed. 

Mr. Riztey. Mr. Chairman and members of the committee, I am 
happy to have the opportunity to appear before the committee and 
discuss the matter of competition in air tr: msportation. 

At the outset, I want to state that there is no question so far as I am 
concerned that Congress in the Civil Aeronautics Act recognized the 
importance of sound and healthy competition in air transportation 
and intended that the Board should administer the act in a manner 
that would promote and maintain such competition. 

Thus, the declaration of policy of the act, which sets forth the broad 
considerations that are to guide the Board i in its actions, lists as one 
factor to be taken into account competition to the extent necessary to 
assure the sound development of an air transportation system properly 
adapted to the needs of the commerce, the postal service, and the 
national defense. 

Of course, this policy is not an end in itself, nor is it the only factor 
the Board is directed to consider. Rather it is only one of a number 
of considerations the Board must weigh in attempting to so regulate 
the air transportation industry as to achieve the ultimate objective 
of developing and maintaining a sound and adequate air transporta- 
tion system. 

In attempting to strike a balance between the numerous and some- 
times almost irreconcilable considerations that must enter into the 
decisions of the Board, it is inevitable that the opinions and judgments 
of reasonable men will differ as to the nature, extent, and kind of com- 
petition that should be established in particular situations. 

Certainly, through the years individual Board members have held 
widely divergent views as to whether the establishment of new com- 
petition in a given area would assist in achieving the fundamental 
objectives of the act. 

However, whether one feels that the Board has gone too far in 
increasing competition or has followed policies more restrictive than 
those intended by Congress—and the Seana has been criticized on 
both scores—I think it is clear that the Board in its actions has con- 
sistently recognized that sound competition is an essential stimulus 
to sound economic conditions in air transportation which regulation 
alone cannot provide. 

The Cuairman. I suppose, Mr. Commissioner, in that connection 
it all depends - whose ox is gored. 

Mr. Rizxery. I think that is right. 

The Cuarrman. If a line wants to go into another area, they prob- 
ably claim you want to restrict them. If a line has had its field in- 
vaded as a result of your order, then they claim otherwise. 
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Mr. Rizixy. I agree with that, Mr. Chairman. It has a lot to do 
with whose ox is gored. 

Mr. Rocers. Doesn’t it all depend on the showing they make before 
the Commission in applying for a certificate of convenience and ne- 
cessity ¢ 

Mr. Rizitey. Yes; of course, it may be more or less difficult for the 
Loard to say that actually public necessity and convenience demands 

at that particular time new additional rou tes—I mean, there is a close 
dividing line, as you can well understand, and the Board has to weigh 
and take into consideration all of these things ultimately in ms aking 
the decision. 

But I think, as Judge Celler has well said, even after the Board 
makes the decision, it is pretty hard for an airline which has received 
some competition to still think that it was public convenience and 
necessity that required this additional competition in the field. 

Mr. Rocers. But essentially your Board determines, from the evi- 
dence developed, convenience and necessity ? 

Mr. Riziry. That is exactly correct. 

Mr. Rogers. You may interpret the evidence one way, that is your 
duty, that is your function as a member. 

Mr. Rizixy. That is right. 

Mr. Rogers. And so, even if an individual thinks he has made out 
a case and there are several competing applications, then you have to 
make a selection on the basis of what is necessary for the particular 
community in light of the ability of the individual to supply the 
services needed ¢ 

Mr. Rizitey. That is correct. 

Mr. Rogers. Being in that position, naturally you can’t grant every- 
body a certificate that makes a request, and so naturally when you 
turn somebody down, you expect some objection ? 

Mr. Riziey. I think that is right, Congressman. 

I have served as a member of the Civil Aeronautics Board for only 
slightly more than a year. ‘Therefore, my firsthand knowledge and 
experience is limited to that period. However, on the basis of that 
experience, I feel that I can take justifiable pride in the actions affect 
Ing ¢ ‘ompetition that the Board has taken during the time I have served 
ws the Chairman. 

In considering the question of competition, there are a number of 
(different areas that must be considered. However, one of the clearest 
indice ations of the state of competition in the industry is to be found 

i route awards made by the Board. 

Under the Civil Aeronautics Act, no air e arrier may engage in air 
transportation unless it first receives appropr iate authori ization from 
the Board. Normally, this authorization takes the form of a certifi- 
cate of public convenience and necessity which can be issued only after 
notice and public hearing and a finding that the service is required by 
the public convenience and nec essity. 

The act further requires that an applicant for a certificate must es- 

tublis h that he is fit, willing, and able to perform the proposed service 
and to comply with the provisions of the act and the Board’s regula- 
tions issued pursuant to it. 


77632—57— pt. 1, vol. 1——_10 
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The Board’s decisions on route matters, therefore, determine both 
the number of companies that may operate as air carriers and the 
nature and extent of the services that they can perform. 

I would like to review briefly some of the Board’s more recent de- 
cisions in the route field. These decisions, which were all rendered 
during the past year, have substantially broadened the operating au- 
thority of both the domestic and international air carriers, making 
important new and improved air services available to the public and 
materially increasing competition among the carriers. 

In the domestic trunkline field, the Board’s three major decisions 
were in the proceedings known as the New York-Chicago case, the 
Southwest-Northeast service case, and the Denver service case. The 
first of those cases, as its title indicates, involved numerous proposals 
for service to important cities in an area extending from New York 
to Chicago. 

The Southwest-Northeast service case involved proposals for service 
between major cities in the Northeast and major cities in the South. 

The third case, while set up for the primary purpose of determining 
the need for additional service to Denver, likewise involved, under the 
applications consolidated into the case, the question of new service 
between such points as Chicago and San Francisco and Kansas City 
and Los Angeles. 

The Cuarman. Commissioner, I imagine in your efforts to increase 
competition between various cities as you indicate here in your state- 
ment, you probably met with opposition from the line whose preserves 
were being invaded. But was it not true that in all those cases where 
you provided more competition that the profits of the companies were 
always increased, both companies ? 

Mr. Riztey. I will agree with that statement, Congressman. I think 
that sometimes the airlines themselves are benefited by what the Board 
does over their own objection. I think it is well demonstrated and has 
been demonstrated in the past, and certainly I think it is being demon- 
strated every day now, notwithstanding the fact that there was con- 
siderable opposition from the airlines who had—well, I am not going 
to say a monopoly in the field—but had pretty much their own way 
in some certain sections—but since we put in competing carriers they 
are doing better than they did before. 

Mr. Keating. You mean people are getting more airminded, that 
is one reason, isn’t it? 

Mr. Riztry. Yes. 

Mr. Keating. And it is just the same as in the television field? 

Mr. Riztey. That is right. 

Mr. Keating. Sometimes they object to another station getting tele- 
vision. Well, generally speaking, these people are conscious of tele- 
vision and in the long run both concerns are benefited by additional 
competition. 

Mr. Riziey. That is right. If you wanted to leave the public en- 
tirely out of it—and of course, we feel we have some obligation to the 
public as a Board and as an arm of the Congress—we actually think 
that we render quite a service for the airlines in those cases where we 
give them additional competition. It usually works out that one of 
them may feel pretty bad about someone going into his territory, but 
maybe he goes down into somebody else’s territory. And in the over- 
all picture, I think it is coming along pretty well. 
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Under the Board’s decisions, competitive service was authorized in 
all of the major traffic markets reviewed which were not already re- 
ceiving competitive service and additional competition was author- 
ized in many of those markets which were already served by more 
than one carrier. 

Over all, 21 markets among the top 100 ranking air markets in the 
country received the benefits of competition for the first time as a 
result of those decisions. This is in addition to many other new 
competitive services authorized throughout the country. 

I have set forth in appendix 4 of the prepared statement which 
you have a tabulation showing in detail the specific action taken by 
the Board. 

(The appendixes to the statement of Mr. Rizley are on pp. 374-383.) 

Mr. Rizitey. These new services and the services previously author- 
ized by the Board have resulted in competitive air service between 
44 of the 50 top ranking pairs of points in the United States from a 
traffic generating standpoint. 

These points and services they are receiving are set forth as appendix 
3 to my statement. 

In connection with this matter, I would like to add that in referring 
to competitive service, I do not mean service in which there is merely 
token competition. Competition in the industry today is intense ana 
is real in the truest sense of the term. 

The Cuatrman. I would like to ask a few questions about com- 
petition and about your announced declaration in the beginning 
of your statement with respect to antitrust principles promulgated by 
Congress in connection with your operations. 

Mr. Rizitey. Yes. 

The Cuarrmay. Is it not correct that when the Civil Aeronautics 
Act was adopted it provided that airlines which were in existence on 
the effective date of the act that had rendered continuous and adequate 
service for a specified period should be granted permanent certificates 
of public convenience and necessity, which are called for want of a 
better term the “grandfather” certificates ? 

Mr. Rizitey. That is right. 

The CHatrman. As I understand it, pursuant to the authority 
contained in section 401 (e) of the act, there were 23 so-called grand- 
father certificates issued. I understand further that of these 23 car- 
riers, 19 were given grandfather certificates for domestic routes. Is 
that correct ? 

Mr. Riztey. I believe that is correct. 

The Cuarrmay. Is it also true that as a result of mergers and con- 
solidations, the number of grandfather carriers operating domestic 
trunkline passenger routes is now 13—that is, if you figure that 
Colonial will be merged with Eastern ? 

Mr. Riztey. I believe that is correct. 

The Cuatrman. As I understand it, there have been a large number 
of applications by new companies for entry into domestic trunkline 
passenger service. Is that right? 

Mr. Riztey. That is right. 

The Cuatrman. About how many ? 

Mr. Riztxy. We have that amount here somewhere. 
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We will have to supply that later. We will furnish for the record 
the names and the exact number that have applied. 

The CHatrman. I want to make this clear. These are new con- 
cerns that have applied for domestic trunkline passenger service. I 
would like to get that information. How many of these applications 
by new concerns have been granted since the operation of the act? 

Mr. Riztry. I cover that in the statement later on. 

The Carman. Can you give it to me at this point, just roughly? 

Mr. Riztey. Well, I don’t remember the number. 

There isno new domestic trunkline. 

The Cuarrman. Nonew trunkline has been granted / 

Mr. Riztey. No new trunkline has been granted. 

The Cuarrman. Is it correct that only one nongrandfather carrier 
has been certificated for passenger trunkline operations, and that was 
in the international field ? 

Mr. Riziey. I believe that is correct. 

The Cuatrman. What company was that ‘ 

Mr. Riztey. American Overseas Airlines. 

The Cuatrman. Is it true that in terms of passenger miles and com- 
mercial revenue, the air-transport industry has increased roughly 
about 4,000 percent over 1938 ? 

Mr. Riztey. I think that is substantially correct. 

The CHarrman. Is it not correct that the grandfather carriers 
earned in 1954 and 1955 about 95 percent of the commercial revenue of 
the total industry? We have taken these questions from your reports. 

Mr. Riztxy. That might be a little high. 

The CHarrman. Is it approximately correct ? 

Mr. Riztry. Yes. 

The CHatrman. It is also true, is it not that American, Eastern, 
United, and TWA, the so-called Big Four domestic trunk carriers, pro- 
duced for the fiscal year ending June 30, 1955, 74.5 percent of the 
total number of passenger miles carried by certificated domestic air 
carriers ? 

Mr. Rrztey. That issubstantially correct. 

The Cuamman. And this compared with the 68.3 percent, or an in- 
crease of about 6 percent over the year 1946; is that correct ? 

Mr. Riziey. That is approximately correct. 

The Cuarrman. It is a fact, is it not, that the 12 grandfather car- 
riers are the only ones certificated to handle domestic passenger trunk- 
line business ? 

Mr. Riziry. I think that is substantially correct. 

The Crareman. Is it or is it not correct that the passenger trunk- 
line business accounts for 86 percent of all domestic commercial rev- 
enues ¢ 

Mr. Riztry. That is substantially correct. 

The Cramman. In other words, the 12 grandfather carriers are the 
only ones authorized on a certificated basis to handle the domestic pas- 
senger trunkline business, which accounts for 86 percent of all domes- 
tic revenue. That is a conclusion drawn from your reports. 

Mr. Riztry. That is substantially correct, yes. 

The CuHarrman. As to earnings. In view of the fact that 
competition in the air transport industry is regulated, and entry 
is restricted, you would agree, would you not, that the Civil Aero- 
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nautics Board should scrutinize the general level of rates and charges 
very carefully—and I presume you do? 

Mr. Riziey. There isn’t any questions about that. We do and we 
should. 

The CuarrmMan. You do that, I take it, because regulation is 
supposed to supplant entirely free competition; isn’t that correct ? 

Mr. Riatey. Yes. 

The CuatrmMan. In other words, in an unregulated industry the 
economics of the situation tell us that the prices and the conditions 
will be regulated by competition ¢ 

Mr. Riztxy. That is correct. 

The CuatrmMan. There isn’t free and open competition in a regu- 
lated industry, like the aviation industry ? 

Mr. Riziry. No. 

The CuatrmMan. Therefore the regulating bodies are supposed 
to, in a way, take the place of competition by virtue of their power 
of regulation ? 

Mr. Rizixy. That is correct. 

The CHarrMan. It is precisely for that reason that Congress 
has provided in the act that the air transport industry must be 
limited to just and reasonable rates. 

Mr. Riztey. That is right. 

The Cuatrman. And it is correct, is it not, that the act specifies 
the Board’s powers and duties with respect to the determination of 
rates ¢ 

Mr. Riztey. That is correct. 

The Cuatrman. The Board is directed, is it not, by section 
1002 (e), in determining rates to take into consideration the need 
in the public interest for adequate and efficient transportation at 
the lowest cost / 

Mr. Riztey. That is what the statute says. 

The CrHatrmMan. In 1950 the domestic trunkline carriers, the 
so-called grandfather carriers, earned 16.9 percent on their invest- 
ment after taxes. That is correct, isn’t it é 

Mr. Riziry. I think that is substantially correct. 

The Cuatrman. In 1950, the rate was 16.9. In 1951 these carriers 
earned 17.4 percent on investment after taxes. Is that correct? 

Mr. Riztry. Yes. 

The Crarrman. In 1952 it is true, it it not, that the same 
carriers earned 17.9 percent after taxes ? 

Mr. Riztey. That is correct. 

The Crarrman. The trunkline carriers’ percentage return after 
taxes was 14.3 in 1953, 13.8 in 1954, and 16.7 in 1955? 

Mr. Riztey. That is correct. 

The Cuarrman. Is it not true that in 1955 airline earnings 
after taxes were 75 percent above the net profit figure for the previous 
year 1954—I quote that from the annual report of the CAB for 1955— 
isn’t that correct ? 

Mr. Riztey. That is correct. 

The CHarrman. Is it not also a fact that earnings in the quarter 
ending June 30, 1955, were greater than industry earnings in any entire 
calendar year before 1950? 

Mr. Rizixy. That is correct. 
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The Cuatrman. Looking at 1950, would you say that the air- 
lines’ earnings should be considered excessive when measured by any 
reasonable standard applicable to a regulated industry ? 

Mr. Riztxy. Well, that might be difficult to say, Judge. 

The Cuamman. There is the passenger fare decision, I think I 
will have counsel read from page 5. 

Mr. Keatine. I assume in that question that the chairman intends 
to include the fact, if it be a fact—as to the extent to which any or 
all of these airlines had lost money over a period of years. 

The Cuarrman. That will be developed later. I am just trying to 
develop something in the nature of the current earnings in comparison 
with other earnings, and I want to get at this point the expression of 
the opinion of the CAB. 

Mr. Materz. This is a decision of the Board, Docket No, 5509, dis- 
missing the general passenger fare investigation on May 14, 1953. 
The Board stated at page 5 of its decision : 

The Board has considered the latest available earnings reported by the domes- 
tic trunkline carriers, as well as those reported for recent years, and it believes 
that, looking at these years alone, such earnings must be considered excessive 
when measured by any reasonable standard applicable to a regulated industry. 

Mr. Riziey. Of course, that was 3 years before I was on the Board. 
Lut if that is in the opinion, why, I certainly 

The Cuairman. I want to state at this point, Commissioner, that 
my reading of the records has not been too extensive, because time 
would not permit. But I want to state that you ought to be highly 
complimented on your efforts to inject real competition into the avia- 
tion industry. 

These questions are directed to you as a representative of the Board, 
and in the case of the language read it was not your decision, it was the 
decision of your predecessors on the Board. We are covering the 
entire period that the Board has been in existence. 

Mr. Keatine. While the chairman is passing out these bouquets, I 
don’t want to sit silent. I want to take this opportunity to express 
my views as to your recent appointment. We served in the House with 
you, and we know the kind of man you are, and it is a great satisfac- 
tion to me to see a man of your stature made a Federal Judge. 

We hope you will have many happy years on the bench. 

Mr. Riztry. I appreciate that very much. 

The Cuamman. The reason I asked for Commissioner Denny is 
because he was on the Board before you were, and could probably 
answer many questions as to the past conduct of the Board. Could 
he possibly be here tomorrow morning? 

Mr. Riztxy. I will have to check. It seems to me that he said he 
would be here Friday, Judge. 

The Cuarrman. Well, we will contact you. 

Mr. Riziey. We are anxious, of course, to have him here. 

The Cuatrman. The earnings in 1951 were 17.4 percent after taxes. 
Would you deem those earnings in 1951 excessive? 

Mr. Riztry. I didn’t understand that question, Judge. 

The Cuarrman. The earnings in 1951 were 17.4 percent after taxes. 
The question is, do you think that amount is excessive 

Mr. Riziey. It sounds excessive—— 

The Cuarrman (continuing).—When measured by your standards 
that you have mentioned in that case? 
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Mr. Riziey. Of course, that sounds like pretty good earnings to me, 
individually. 

The CHatrman. Would you answer the same for 1952, 1953, 
1954 and 1955? 

Mr. Riziey. Yes. 

The Cuatmrman. The Board has the function of limiting carriers 
to just and reasonable rates. Has the Board issued any regulation or 
prescribed standards fixing a ceiling on the general level of passenger 
rates in accordance with the statutory mandate? 

Mr. Riztey. I will call on Mr. Roth. 

Mr. Roru. I am Irving Roth, the Chief of the Rates Division of the 
Civil Aeronautics Boards. 

The Board majority in the decision, that the chief counsel just 
read, in dismissing the so-called general fare investigation, spelled out 
the policy that has been known as the “hold-the-line” policy. And in 
the domestic passenger field, as far as the subsidy-free airlines are 
concerned—and they represent over 95 percent of the domestic pas- 
senger business—since that decision of the Board in 1953, the Board 
has not permitted the trunklines to raise passenger fares in any in- 
stance whatsoever. 

I think the philosophy of the Board in spelling that out was that 
earnings were very high by any normal standard, looking at those 
particular years, but the Board was looking also at prior years, 1946, 
1947 and 1948, in which the industry lost money, and it was saying 
that in this type of industry there are ups and downs, there are some 
years when inevitably the carriers are going to have deficiencies in 
earnings, and other years in which they will have excessive earnings. 

The problem in this type of regulated industry is to have a fair 
balance over a sustained period of years. In the good years, if the 
carriers cannot earn excessive earnings, they will be unable to have 
reasonable earnings over a long period of years, because in other 
years the Board has no intention to make up with subsidy the inade- 
quate earnings. 

The CuHarrman. I would like to have the question read again. You 
might answer it. I don’t think you have answered it. 

Mr. Keatrne. You have given a very fine explanation, it seems 
to me, Mr. Roth, and it was right in line with what I was getting 
at. I didn’t know anything about the earnings, except I had heard 
for a good many years that the airlines lost money. And, of course, 
it is just like the railroads and some of the other utilities, they are 
going to have ups and downs. 

The Cuarrman. Of course, everybody must understand that there 
may come times when you don’t earn money, you lose money. But I 
am speaking of standards. 

Mr. Keatine. I think it would be a fair statement with resnect to 
the coming years, that earnings would be apt to keep up with com- 
panies in such a fine condition. 

The CHamman. For what reason ? 

Mr. Keatinea. That might get political. 

Mr. Maerz. Mr. Roth, the question is in two parts, really. First, 
has the Board issued any regulation or prescribed standards fixing a 
calling on the general level of rates in accordance with the statutory 
mandate? 
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Mr. Rorn. No; I know of no such regulation or specific mathematical] 
standard. 

Mr. Materz. Has the Board established any policy whatsoever to 
limit trunk lines, domestic passenger trunk lines, to a fair return? 

Mr. Roru. I think literally, no, although the general philosophy of 
the Board is spelled out in the opinion that you read. 

Mr. Mauerz. Is it or is it not true that the policy of the Civil Aero- 
nautics Board has been to establish for subsidy purposes a rate for air- 
lines in amounts sufficient to cover the carriers’ operating losses under 
honest, economical, and efficient management ? 

Mr. Roru. Yes, sir. 

The Cuamman. I think the procedure is set forth in the subsidy 
memorandum that is an appendix to Mr. Rizley’s statement. 

Mr. Rorn. Yes, sir. 

Mr. Materz. Is it or is it not correct that this policy provides carriers 
ull opportunity to earn a fair return after taxes on the investment 
used and useful in the carriers’ air transportation services 

Mr. Roru. Yes, sir. 

Mr. Maerz. Is it correct that the Board by subsidy customarily 
provides domestic carriers a reasonable opportunity to earn a return 
of 8 percent on their investment, after taxes ? 

Mr. Roru. Yes, sir. 

The CHarrmMan. That is, where there is a subsidy ¢ 

Mr. Rorn. Yes, sir. 

Mr. Keatrne. Does that mean that the subsidy is used to bring it up 
to 8 percent, normally ¢ 

Mr. Rorn. Normally, the subsidy will bring the profit of the carrier, 
eligible for subsidy, up to 8 percent in each year. There are years in 
which carriers have lost substantial amounts of money where the 
subsidy rate is established, as a final rate, or where the carrier has a 
tinal rate without any subsidy. 

He has the opportunity to earn what he can under that final rate, 
with or without the subsidy, and there are instances in which a carrier 
in one year has lost as much as $10 million. 

Mr. Keatine. You don’t have a system of giving them a subsidy so 
as to bring their earnings up to 8 percent ¢ 

Mr. Rorn. That is correct. 

In the particular situation I have in mind, TWA in 1946 had a so- 
called final mail rate without any subsidy, and they lost, for various 
reasons, close to $10 million from operations on their domestic routes 
in 1946. They applied in 1947 for a retroactive subsidy award for 
their losses in the vear 1946, and the Board held that it had no legal 
power to give subsidy under those particular conditions, where the 
carrier had a final rate without subsidy. 

That particular decision of the Board was challenged in court, it 
went up to the Supreme Court, and ultimately the Supreme Court up- 
held the Board’s view, that the Board had no legal power to award 
any retroactive subsidy to TWA for the period of a closed rate. 

So there is an illustration where the carrier had an opportunity to 
earn fair earnings, but for various reasons it actually lost money, and 
the subsidy never made up those particular losses. 

Now, there are other cases where a carrier might have made excess 
earnings, and again the Government would not be able to recapture 
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retroactively the excess earnings. But the Board has a policy of fol- 
lowing up closely on the earnings position of the subsidized carriers, 
so that if a carrier’s subsidy is excessive the Board recognizes its duty 
to promptly reopen the subsidy rate, if and when it becomes too high. 

Mr. Keatrne. Does the Board in determining the subsidy look into 
the management of the particular company? If it didn’t, you would 
be penalizing the well-managed companies and benefiting those that 
are poorly managed. 

Mr. Ror. That is absolutely correct. The principal standards for 
subsidy determination in the Civil Aeronautics Act is the amount of 
the carrier’s need under honest, economic and efficient management. 
The Board has issued literally hundreds of rate decisions that spell out 
the standard used by the Board in determining what constitutes hon- 
est, economical, and efficient management. 

The disallowances in the various subsidy mail rate proceedings 
amount to millions and millions of dollars. 

The Cuarrman. Therefore, is it not correct that under the Board’s 
policy, while there is no ceiling on what the domestic trunkline carriers 
may earn, they are, if necessary, provided with a subsidy which gives 
them an opporturity to earn a return of 8 percent ? 

Mr. Roru. It is correct with this qualification: That the opinion 
of the Board in the dismissal of the General Fare Investigation spelled 
out that if in the future the industry reaches a bad year in which the 
carriers can demonstrate that with efficient management they are 
failing to earn the 8-percent rate of return, the Board has no intention 
to subsidize the short-term deficiency in earnings of the strong domes- 
tic carriers that have recently been off subsidy. 

In other words, the philosophy of the Board was: 

We know you are earning 12 and 14 percent on your overall investment in the 
good years right after Korea, but we anticipate there will be bad years coming 
up sometime in the future, and at that time the Board has no intention to award 
subsidy if you start earning only 6 percent or 4 percent or 2 percent— 

The CHatrman. There is only one line that has a subsidy; that is, a 
domestic trunkline ? 

Mr. Rorn. For the domestic trunk operations, once Colonial merges 
with Eastern, there will only be a single trunkline. 

The Cuatrman. That is Northeast ? 

Mr. Rorn. Yes, sir. 

The CHamman. Then it is true, is it not, that there is a floor—I am 
speaking now of trunkline passenger service—there is a floor by way 
of subsidy, but there is no ceiling? 

Mr. Rorn. I would say that realistically today there is not a floor 
in this respect. Ifthe Big Four domestic trunklines—American, East- 
ern, TWA, and United—had low earnings or zero earnings this year, 
the Board has clearly indicated in formal decisions that it has no 
intention to award any subsidy whatever to cover those operations. 

In fact, I believe the Board has expressed its agreement w = pro- 
posed legislation to make the Big Four ineligible for subsidy, but in 
the absence of such amendatory legislation, the Board has indicated 
that it would not grant subsidy to ‘the Big Four to make up for any 
possible current deficiencies in earnings, in view of the very high 
earnings that the Board has permitted them to keep in the last 4 years. 
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Mr. Keartine. This legislation is now pending in the House, isn’t 
it? What has happened to it? 

Mr. Rizitxy. We have recommended that legislation. I don’t know 
what the status of it is in Congress. We included it in our recom- 
mendation along with other legislation. What the Congress is doing 
with it—— 

Mr. Keattne. I wonder what Congress is doing about your recom- 
mendation ¢ 

Mr. Quieter. In the absence of such legislation, what possibly legal 
authority would the Board have for that approach ? 

Mr. Rorn. We think the Board has the legal authority to take a 
long-term view of the earnings position of the carriers. And the 
act says that the Board shall grant rates of mail compensation to 
meet the need of the carrier under honest, economical and efficient 
management. 

The act does not mention the word “subsidy.” We believe that it 
is entirely proper within the Board’s discretion to determine that the 
need of the carrier does not mean that you make up for the loss of each 
day, each month, or even each individual year of the carrier’s opera- 
tions, but rather that the Board has the right to take a long-term view 
of the carrier’s need, which is a statutory word, and if carriers like 
the Big Four have been making an average rate of return on their 
overall investment of 12 percent for several years, and then in 1956 
they make less than 8, the Board would not have the duty to interpret 
that the carriers are entitled to subsidy to make up for the deficiency 
in the one year. 

There is a direct statement in the Board’s decision dismissing the 
general fare investigation that it might be well to have read into the 
record that indicates that philosophy of the Board. 

The Cuarrman. We would be glad to put that in the record. | 
think you might put the entire decision in. 

(The opinion in Docket 5509 referred to appears on p. 154.) 

Mr. Riziey. I would like to add at this point on that statement, I 
certainly subscribe to that philosophy, if it is the philosophy of the 
Board. But as a member down there I would feel at lot more se- 
curity about whether that would be followed if Congress amends the 
law saying that that is what the Congress intended. 

Mr. Keatine. In the law now does it use the figure of 8 percent ¢ 

Mr. Rorn. No, sir. The law does not mention any figure. 

There is a single paragraph on page 10 of the Board’s decision 
that might be very helpful to the committee at this point: 

With this philosophy in mind, it is our intent to examine any future fare 
or mail rate proposals, not only in the light of conditions prevailing at the time 
they are advanced but with full consideration of the abnormal earnings of prior 
years and the excess earnings which may be expected in the future, as indicated 
by such experience. In short, should earnings fall markedly in the future the 
carriers will be expected to absorb such losses without resort to fare or mail 
rate adjustments unless it can be demonstrated that such earnings are below 
the level necessary to provide a fair return over a reasonably extended perio! 
which includes the good years as well as the bad. 

Mr. Quiciey. That is an interesting philosophy, but I am not so 
sure that it has any legal basis in the law. If I represented an airline 
in 1958, and our earnings went down, I am not so sure that I wouldn't 
get a court who would listen to me rather sympathetically. 
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The fact that you were generous to us in 1954 or 1956 is no reason 
why you should be unjust to us in 1958. 

Mr. Rorn. Well, I assume that might be one of the reasons why the 
Board indicated what Chairman Rizley just said, that we believe it 
would be very desirable to amend the law. But in the meantime the 
philosophy of the Board is indicated in the paragraph I just read. 

Mr. Quietey. Wouldn’t you be closer to the spirit and the intent of 

the law if you tried to keep the airlines’ earnings within “reason” 
every year so that they anid somewhere near 8 percent in the good 
years and made somewhere near 8 percent in the bad years? 
" Mr. Rorm. Well, as a practical matter, I think the Board would 
like to do that. But it isn’t at all clear that it would be possible to 
do it in actual practice. Also it would have this disadvantage: You 
would have the subsidy gyrating up and down very sharply from year 
to year. 

Likewise, you would have the anomolous situation in which in good 
years, or years of inflation, when prices generally go up, you would 
have airlines fares going down. And then in bad years, when pre- 
sumably other prices tend to come down, you would have the necessity 
of raising passenger fares. 

And we think it might make better economic sense if the airlines 
fares not behave in that particular fashion. 

In other words, try to have a relative stability in airline fares, not 
to have them go up and down each year, and at the same time not have 
the Government pay out unnecessary subsidy. 

Mr. Quictey. Have you ever thought of the possible advantages of 
the fares going down in the good years to stieidiell a greater volume? 

Mr. Rorn. Yes, sir. And one of the things the Board indicated in 
this particular decision as well as in other public releases was that the 
Board felt that one of the things the industry should do with their 
good earnings was to experiment with further expansion of the low 
fare coach services in additional areas where the coach operations 
might possibly be marginal—in other words, keep expanding the coach 
services more and more so that it isn’t only the largest cities and the 
highest earning routes that have the benefit of lower fare services, but 
the Board indicated it would like to see a wholesale expansion of the 
overall low far services. 

In that connection, it is well to note that under this “hold the line” 
policy, the average fare paid by each passenger for each mile he flies 
lias gone down over the last several years, because each year and each 
month an increasing proportion of the total passengers traveling is on 
the coach flights. And the average rate paid by the coach passenger 
is some 30 or 35 percent below the rate nai by the first-class passenger. 
_ Mr. Roeers. So far you have indicated a philosophy, as I interpret 
it, whereby if they do not get sufficient income to a certain point, they 
had a subsidy from the Government in the nature of an airmail con- 
tract. 

Now, to what extent has the Board considered competition from 
rullroads and buses? Is that a factor in determining the rates, or do 
you go purely on the earnings that are made by the company without 
regard to competition ? : 

Mr. Rorn. In the first instance, the passenger and freight rates of 
the air carriers are determined by the air carriers themselves by filing 
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an appropriate tariff with the Board, which in the domestic field the 
Board has the right to suspend, but in the international field the Board 
cannot suspend. 

The air carriers very definitely take into consideration in deter- 
mining the passenger and freight rates they will charge the public 
or desire to charge the public the rates of competing forms of trans- 
portation. 

Mr. Rocers. In other words, if the carriers feel it is right and the 
CAB sees nothing wrong with it, that is the rate; is that it? 

Mr. Rorn. Yes. 

Mr. Rocers. And the CAB then takes the position that, airlines 
being in competition with other modes of transportation, will take 
that into consideration, and therefore it will not suspend the rates 
that they file unless, in its opinion, they are unreasonable or would 
rive them out of business, in which case the Board would have to pay 
a greater subsidy. Is that the philosophy that the Board uses? 

Is there any yardstick which the CAB uses to determine whether the 
rates that are filed by the so-called trunklines are right or wrong? Do 
they leave the question up to them to determine what the competitive 
situation may be ? 

Mr. Rorn. The competitive situation in relation to other forms of 
transportation ? ‘ 

Mr. Rocers. Yes. 

Mr. Rorn. I think the Board has given the industry a great deal of 
latitude in deciding the relative competitive position of the air car- 
riers in relation to the other industries. 

Also, the Board has not set mathematical standards as far as first- 
class passenger fares for the domestic carriers are concerned, the Board 
has followed this “hold the line” policy. 

However, in the coach field the Board has enunciated the mathe- 
matical standards. 

The Cuatrman. I would like to ask this of Mr. Rizley. If this 
covers the period in which you were not the incumbent or a member 
of the Board—perhaps Mr. Adams could answer it best. 

Would you or would you not agree that since the 12 certificated 
domestic trunkline carriers had been protected from completely un- 
fettered competition, it would be particularly necessary for the Board 
to determine whether the general level of fares for passenger services 
is, in fact, reasonable ? 

Mr. Rizitey. Do you want to take that one, Joe? 

Mr. Apams. Mr, Chairman, that is definitely our responsibility, 
as I understand it, at all times to be cognizant of the reasonableness 
of the fares charged the public. 

However, in the specific case that we are discussing, the general 
fare investigation case, which we believe has been the subject of the 
last 15 or 20 minutes, my thoughts on that are minority views inso- 
far as the investigation is concerned. And I do not speak for the 
Board in the sense that the hearing has progressed to date where we 
have been discussing matters on which we are agreed. 

I would like to answer one question, taking into consideration my 
view of the matter that was discussed by Congressman Quigley. 

The Cuarrman. Will you suspend? I want to ask a few prelim- 
inary questions. We will come to that very point in a few moments. 

Mr. Apams. Very well. 
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The Cuarman. Is it not a fact that the CAB in the 17 years of its 
existence has never carried through an open or formal investigation 
of the overall fare structure of the air transportation industry to de- 
termine whether the charges made for passenger service by the air 
carriers are in fact just and reasonable? 

Mr. Apams. Yes; I believe that is correct. 

The Cuatrman. In other words, there has been no such open, formal 
investigation. 

As I understand it, the Board by unanimous vote in April of 1952 
decided to hold such investigation ; is that correct ? 

Mr. Apams. Yes, sir. 

The CHarrman. This order for a general fare investigation 
resulted from the fact, if I understand it correctly, that the certifi- 
cated domestic carriers applied for a fare increase of a dollar per 
ticket regardless of the miles to be carried, and for the elimination 
of the round-trip discount. 

Was that the origin of the order for the investigation ? 

Mr. Apams. Yes, sir. I believe that when the carriers made that 
application to the Board, a majority of the Board at that time, in 
response to those applications, granted the carriers’ requests by a 
majority of 3 to 2, 1 believe it was, to permit the $1 per ticket increase, 
denied the carriers the right to discontinue the round-trip discount, 
and as a result of its decisions at that time, set down for hearing 
what has come to be known as a general fare investigation. 

And that investigation proceeded from the date of that order. 

The CHarrman. The profits after taxes were 17.9 in 1952, and 
despite those profits the Board accorded the airlines the right to charge 
$1 for every ticket sold, regardless of the destination of the passenger. 

Mr. Keattne. Wasn't that reflected in the 1952 figures / 

Mr. Apams. The earnings / 

‘The Cuarrman. Mr. Keating asked whether the dollar increase was 
reflected in those 1952 figures / 

Mr. Apams. I don’t believe the increase went into effect until late 
in 1952. 

Mr. Rorn. The increase became effective in either March or April 
1952, for most of the carriers, and some of the carriers as late as June. 
So that the 1952 prefits—— 

The CHamman. The profits after taxes in 1951 were 17.7. 

Mr. Rorn. I believe the figure is 17.4, Mr. Chairman. 

_ The CHarrman. 17.4; yes. And despite those profits, the dollar 
increase was granted by the Board. 

Mr. Ror. Could I point out one thing, Mr. Chairman. The fig- 
ures you are reading from are not the rate of return on the total in- 
vestment; they are the rate of return on the average equity investment. 
lhe Board has submitted a separate table showing the rate of return 
on the average total investment which shows that—that is appendix 
( of the staff material—in 1951 the rate of return on total investment 
for the domestic trunk group was 14.9, as opposed to 17.4, and the 
following year, 1952, the rate of return was 13.1. 

Mr. Maerz. The Board, it is true, has supplied two separate tabu- 
lations to the committee. One is rate of return on average equity in- 
vestment. It shows that the average rate of return was 17.9 percent 
for 1952, and 17.4 percent for 1951? 
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Now, as I understand it, the other tabulation submitted by the 
Board, the rate of return on average total investment, also includes 
long-term debt. 

r. Rorn. Yes, sir. 

Mr. Maerz. So therefore isn’t it correct that the 17.9 figure for 
1952 is a rate of return on net worth? 

Mr. Roru. Yes, sir; that is correct. 

Mr. Maerz. And isn’t that a fair estimate of the carriers’ earn- 
ings—rate of return on net worth? 

Mr. Rorn. I think the most typical single measure of rate of return 
for public-utility companies by the various State and Federal regula- 
tory agencies is not that measure, but rather the rate of return on total 
investment. 

Mr. Scorr. May I interrupt there? 

That is good practice, because anybody has to figure his debts in, 
m order to figure what he is making, doesn’t he? 

Mr. Rorn. Yes, sir. 

Mr. Scorr. I just want to put it in simple language. 

Mr. Roru. Yes. 

And by taking the two together, the debt and the net worth, the 
two together are represented in flight equipment, in ground facilities, 
and the working capital required to conduct the total operations. 

In other words, the so-called rate base of the public utility, whether 
it be an air carrier’s or an electric company’s, consists of the assets 
and working capital devoted to performing the service, whether the 
source of that capital is equity money or long-term debt. 

Mr. Kerattne. Suppose we have those figures put into the record 
oe the years 1950 to date, as you have explained them, considering 
the 

The Cruatrman. Put both the charts in there. 

Mr. Keratine. We have a lot of material here to put in the record. 

Specifically, I would like to ask if you would state what those earn- 
ings were based upon, taking into consideration the debts. 

Mr. Roru. For the domestic trunk group, the rate of return on 
average total investment for all the domestic trunk carriers on their 
domestic operations, as contained in appendix 7 to the material sub- 
mitted by the Board, is as follows, starting with the year 1946—these 
are fiscal years—a loss of 1.5 percent in 1946; a loss of 3.1 percent—— 

The Cuatrman. Go back to 1942. 

Mr. Roru. 1942, 20.3 percent; 1943, 17.1; 1944, 17.5; 1945, 9.4; 
1946, a loss of 1144 percent; 1947, a loss of 3.1 percent; 1948, a loss of 
1.9 percent; 1949, a profit of 5.9; 1950, a profit of 12.4; 1951, 14.9; 
1952, 13.1; 1953, 10.9; 1954, 10.6; and 1955, through June 30, 12.6. 

I believe these are all calendar-year figures except the 1955 figure, 
which is for the 12 months ended June 30, 1955. 

Mr. Maerz. May I ask the witness this question ? 

The CuatrmMan. Surely. 

Mr. Materz. Are you familiar, Mr. Roth, with the rate of return 
for railroads allowed by the Interstate Commerce Commission ? 

Mr. Roru. Only in the most general sort of way. 

Mr. Marerz. What would it be in the most general sort of way ? 

Mr. Rorn. I believe in the general area of 5 percent. 

The Cuatrman. Is it 4? 

Mr. Rorn. Something in that nature; it varies from year to year. 
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Mr. Maerz. It varies from 334 to 5 percent, doesn’t it? 

Mr. Roru. It fluctuates from year to year. 

Mr. Materz. It ranges from 334 to 5 percent, doesn’t it ? 

Mr. Rorn. That is my understanding. 

The CuatrMAN. Most of those figures you read show a return above 
the subsidy 8 percent figure? 

Mr. Rorn. That is correct. 

The Cuarrman. Is it not true, Commissioner Adams, that the Board 
permitted this increase of the dollar, with the understanding that a 
general passenger fare investigation would be pursued ? 

Mr. Apams. Well, I don’t know if it was conditioned on that, Mr. 
Chairman, but flowing from the questions of the carriers at that time, 
it resulted in the grant of the dollar increase, the denial of the drop- 
ping of the round-trip discount, and in setting down for a fare 
investigation. 

They were simultaneous, Mr. Chairman, the decisions. 

The Cuatrman. The proposal to eliminate the round-trip dis- 
count was dropped by the airlines, wasn’t it? 

Mr. Rorn. It was later dropped. It was first denied. 

The CHatrman. It was denied? 

Mr. Rorn. Yes,sir. It was denied or suspended in that same Board 
order that we are speaking of. The request was later dropped by 
the carriers. 

The CHatrman. Is it not correct that the general passenger fare 
investigation ordered by the Board in 1952 was to consider the fol- 
lowing: 

1. Whether the general fare level of domestic fares was just and 
reasonable, and, if not, what percentage increase or decrease on an 
overall basis should be permitted or prescribed ; 

2. Whether the dollar per ticket increase resulted in fares which 
were unjust or unreasonable; 

3. Whether the charging of first-class fares on segments of flights 
designated and operated as coach flights was unjust and unreasonable, 
unjust and discriminatory, or otherwise unlawful. 

Wasn’t that the direction of the Board concerning this general 
passenger fare investigation ? 

Mr. Apams. Yes, sir; as I recall it. 

The Cuamman. Am I correct in stating, Mr. Roth, that the increase 
of $1 yielded approximately $16 million revenue in 1 year? 

Mr. Rorn. That is correct. 

The CuHatrman. Commissioner Adams, was it not the purpose of 
this general passenger fare investigation to deduce facts upon which 
the Board could evolve an integrated, sound, well-reasoned passenger 
fare policy ? 

Mr. Apams. That was my understanding; yes, sir. 

The Cuatmrman. Was it not also the purpose of this investigation 
to establish an earnings reserve policy whereby profits in periods of 
high earnings could be used to offset losses in other periods? 

Mr. Apams. That was a facet of the problem that was to be ex- 
plored, as I remember it. I do not remember it as being a goal of 
the investigation, but as one of the ideas which were to be studied. 
That is the way I remember it. 

The Cuarrman. Is it not true that the Board on May 14, 1953, dis- 
missed the entire inquiry proceedings ? 
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Mr. Apams. That is correct. 

The Cuairman. I think that was by a divided Board, was it 
not, you and Mr. Lee dissenting ? 

Mr. Apams. Yes, sir. 

The CuHarrman. Who favored the dismissal of the inquiry proceed- 
ings ¢ 

Mr. Apams. Well, at that time, I believe it was Ryan, Chairman; 
Denny, Vice Chairman. 

The Cuarrman. Ryan as Chairman, and Denny as Vice Chairman? 

Mr. Apams. And Member Guerney; yes, sir. 

The Caamman. And that dismissal was based upon a motion of the 
trunkline carriers ¢ 

Mr. Anas. Technically, not a consolidated motion, as I remember 
it, Mr. Chairman. Each of the carriers submitted a petition of its 
own. 

The Cuatrman. Each of the trunkline carriers submitted their own 
motion separately ? 

Mr. Apams. Yes, sir. 

The CuHamman. It is correct, is it not, that in dismissing this pro- 
ceeding the Board instructed its staff to prepare a study “so as to pro- 
vide the necessar y background for Boar a consideration of future fare 
and return problems”? Is that correct ? 

Mr. Apams. Yes, sir. 

The CHarmMan. But the dollar increase stood ? 

Mr. Apams. Yes, sir. 

The Cuatrman. And the staff study was not to cover the dollar 
increase, was it? 

Mr. Apams. The staff study was not to cover the dollar increase with 
the thought of its being reversed, as I remember it. 

Any staff st udy that was made would, of necessity, include the results 
flowing from the dollar increase, but Ido not recall that it was one of 
the premises of the study that it was to review the dollar increase. 

The CuHarrmMan. But, in any event, this dollar increase stood at that 
time, without the study ? 

Mr. Apams. Yes, sir. 

The Cuairman. This order to the staff occurred about 3 years ago. 
Has such a study taken place? Has it been completed? And, if not, 
why not, if you know? 

Mr, Apams. W ell, I believe Mr. Roth could better answer that—no; 
I will assume the question. 

To my knowledge, it has not been completed, and I assume that it is 
still under way. 

The Cuatrman. That was 3 years ago. 

Mr. Roth, do you want to comment on that? 

Mr. Roru. Yes, sir. 

The Board, through its staff, has completed various individual stud- 
ies, some of which have been made public. The most important one 
was basically a statistical study comparing airline fares all over the 
United States, with variations, by length of haul; that is, short-haul 
fares versus long-haul fares; variations between carriers and variations 
by geographical regions. 

We can furnish a copy of that study to the committee staff, if we have 
not already done so. 
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Mr. Maerz. Mr. Roth, are you speaking about that preliminary 
study of the staff, dated about June 1954, I believe? 

Mr. Rorn. That is probably the one. 

Mr. Maretz. Has the staff of the Board conducted a general overall 
study of the passenger-fare level, in accordance with the decision and 
the instructions of the Board on May 14, 1953? 

Mr. Rorm. We never completed a written study along those lines. 

Mr. Manerz. Why not? 

Mr. Roru. Basically, we have been operating on the basis of the 
hold-the-line policy, spelled out by the Board. 

We did have one or more meetings with the industry, with discus- 
sions of the general problem, but we never got very far in the conduct 
of an actual study. 

Mr. Materz. Was it not the purpose of the Board in dismissin 
this general passenger fare investigation to have this overall sta 
study serve as a substitute for the formal investigation ? 

Mr. Ror. It is my recollection that that is one of the things that 
the majority decision spelled out. 

Mr. Maerz. In other words, the Board took the position that this 
staff study would serve in lieu of a general formal investigation by 
the Board; is that right? 

Mr. Rorn. That is my recollection. 

Mr. Maerz. And has any action been taken by the Board, by the 
members of the Board, to see to it that there was a general overall 
staff study? 

Mr. Roru. I think the answer is that the study has not been made 
but that the Board has had innumerable discussions with the staff 
about the earnings position of the industry. In other words, the 
Board and the staff have not ignored the problem. 

For example, there have been several attempts by the industry in 
the interim to raise fares, and the industry made various presentations 
to the Board in the board room, indicating their views as to the earn- 
ings position and the adequacy or inadequacy of their earnings. 

They also sought authority from the Board to hold discussions 
among the air carriers with a view toward raising fares. And the 
Board gave very, very careful consideration to the staff presentations 
regarding the earnings of the carriers and to the meni presenta- 
tions, and, in fact, refused to permit the carriers to hold discussions 
aimed at increasing fares. 

It is my recollection that there was no written study submitted. 

But I think the committee should not get the impression that be- 
cause there was no written study, that the Board and its staff have not 
considered the problem. However, we have not developed any mathe- 
matical standards, if that is part of the question. 

Mr. Matrrz. The purpose of this general formal investigation 
ordered by the Board in 1952 was to evolve policies with respect to 
the level of passenger fares; isn’t that right? 

Mr. Roru. Yes, sir. 

_ Mr. Materz. And in 1953 the Board dismissed that general formal 
investigation ; is that right? 

Mr. Rorn. Yes, sir. 

Mr. Maerz. With the understanding that this staff study would 
serve to accomplish that purpose; isn’t that right? 
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Mr. Roru. Yes, sir. 

Mr. Materz. And no action has been taken by the Board’s staff 
with respect to the general passenger fare level ? 

Mr. Soorr. May T caution you to watch your answer on that, be- 
cause you are being asked whether or not the staff has pursued its 
instructions and it is a very important question. 

Mr. Maerz. I will ask you that question, then, Mr. Roth. 

Has that study that the Board instructed the staff to undertake 
actually been completed ? 

Mr. ors. In the sense of a written document constituting the study, 
very definitely and unequivocally, no, but there have been numerous 
staff discussions with the Board bearing on the problem, and the 
various individual studies that have been completed are not the 
overall studies that are involved in your question, but rather they are 
piecemeal studies that get into, first, the development of the coach 
services and expansion of the coach policy statements of the Board, 
encouraging expansion of coach services; numerous discussions be- 
tween the Board and the staff bearing on the question of the reason- 
ableness of passenger fares and whether the industry should be per- 
mitted to raise fares. But no—— 

The CHarrman. You mean, raise fares or lower fares ? 

Mr. Rorn. There were a series of attempts by industry to raise fares. 

The Cuarrman. That is an application of the industry. That has 
nothing to do with this overall study that we are speaking about. 

Mr. Keratrine. Yes, it has everything in the world to do with it. 

The Cuamman. In 1952 instructions were given to the staff to make 
this overall study, and here we now have over 3 years elapsing and I 
do not see very much progress made. 

Mr. Keatina. The witness has just been telling you about it while 
you have been whispering to counsel. He told you all about what his 
staff has been doing. 

The Cuatrrman. Those have been just piecemeal studies and at this 
rate that last study probably will not be completed until—— 

Mr. Scorr. This Board has relied on performance rather than study, 
which may be in some sense a new principle in government. 

Mr. Maerz. May I clarify this? 

Reading from pages 10 and 11 of the Board’s decision dismissing the 
general passenger fare investigation, and I quote: “Although for reas- 
ons indicated we do not believe that a formal investigation leadin 
to possible rate action is necessary at this time there are a number 0 
problems relating to fare structure and fare level which require fur- 
ther study so as to provide the necessary background for Board con- 
sideration of future fare and rate problems. We have, therefore, 
instructed our staff to prepare such a study. The industry will be 
requested to cooperate on various phases of this project as to which 
their information and experience will be of value. 

“Tn view of the foregoing considerations we have concluded that it 
is in the public interest to grant the motions herein and to dismiss this 
formal proceeding.” 

Now, the Board had in mind a particular study, did it not? 

Mr. Rorn. Yes, sir. 

Mr. Materz. Has such a study been undertaken? 

Mr. Ror. Well in the normal sense in which you use the word 
study, I would say no, but that there have been numerous studies and 
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discussions between the Board and the staff and a few discussions 
between the staff and the industry that certainly go to the heart of this 
very question. 

Likewise, the industry, including the then president of the Air 
Transport Association, made various presentations to the Board as to 
the industry’s views regarding the general problems facing the in- 
dustry and their connection with the adequacy of the fare level and we 
have to keep in mind that in the last several years when prices gen- 
eraly were going up, when airline costs were alleged to be going up, 
and in some of these years the average rate of return on total invest- 
ment was going down from the peak levels, there was tremendous 
pressure on the van of the industry to raise fares. 

Now, the philosophy the Board spelled out and consistently ad- 
hered to is that the subsidy-free domestic trunklines will not be per- 
mitted to raise passenger fares. 

And that has been carried to the point where we can show fare- 
suspension orders of the Board, suspending rate increases as small 
as 10 cents on 1 ticket, on the theory that you either hold the line or 
you don’t hold the line, you can’t draw the line any place. 

And I think that the Board has had comprehensive discussions 
with the staff bearing on the reasonableness of the fare level from the 
long-term standpoint on innumerable occasions in the past several 
years. 

Mr. Maerz. Has the staff completed any study to set up a yard- 
stick for a fair rate of return ? 

Mr. Roru. No, sir. 

The CHarmman. Has the staff as yet completed a study indicatin 
whether or not the dollar a ticket increase was or was not just an 
reasonable ? 

Mr. Roru. No, sir. 

The CHamman. Has the staff completed a study to determine 
whether or not the airlines should be required to establish an equal- 
ization reserve for future lean years? 

Mr. Roru. No, sir. 

The Cuatrrman. Would you care to supply this committee with the 
results of your studies to date? 

Mr. Roru. I think we will be glad to. 

The Cuarmman. All right. 

Mr. Materz. I show you, Mr. Roth, a preliminary report, a docu- 
ment entitled “Preliminary Report on the Domestic Passenger Fare 
Structure Based on a Sampling of Individual Fares,” prepared by 
the Commercial Rates Section of the Rates Division, Bureau of Air 
Operations, Civil Aeronautics Board, dated June 7, 1954, and ask you 
whether that is the only staff study that the Board’s staff has com- 
pleted with respect to this problem ? 

Mr. Rorn. There have been several reports to the Board on the 
development of the coach services and I believe that some of these 
studies were circulated to the industry with the idea of their ae 
used as a stimulus toward further coach expansion, bearing in mind, 


as I indicated before, that there are two ways that the average fare 
paid by the average passenger can come down. 

One is by a change in the tariff rate where you reduce the rate. 
And the other is by expansion of the coach operation pursuant to 








142 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


which the average passenger today, I believe, pays about 5.3 cents 
per passenger mile. That is, the average domestic passenger for 
coach and first class combined. Whereas, a few years ago it was 
about 534 cents. , 

So that the average passenger is paying less because of his use of 
the more economical coach services than he did a few years ago. 

Mr. Materz. Is it not correct that unit costs have declined sharply, 
too, in that period? 

Mr. Roru. Very definitely, and that is why, as the average fare per 
passenger-mile dropped, the earnings of the airlines went up during 
this period, as indicated by figures used at the start of the hearing. 

The Cuarrman. One of the reasons the Board advanced for dis- 
continuing the general fare investigation was that insufficient time 
had elapsed to evaluate fully the effect on prices of materials and 
supplies and on wages and salaries by the elimination of price and 
wage controls in 1953. Is that correct, Mr. Adams? 

Mr. Apams. Would you te that, Mr. Chairman ¢ 

The Cuamrman. You might repeat that, Mr. Reporter. 

(The question of the chairman was read back by the reporter.) 

Mr. Apams. That is the first time I recall it. It may be in the 
opinion, and, if so, I am sorry. 

The Cxamaan. I am referring to page 7 of the decision. “In view 
of this fact,” beginning there. 

Mr. Apams. Yes, sir, I have found it now. 

That is right. It does state that— 

Until the international situation is more stabilized it would be difficult to 
arrive at a meaningful conclusion as to the immediate future development of 
air traffic. Moreover, uncertainties are also found on the cost side of the 
traffic equation. Insufficient time has elapsed to fully evaluate the effect on 
prices and materials and supplies and on wages and salaries of the removal 
of price and wage controls. 

The CuHaimman, Has not sufficient time elapsed since then to gage 
the effect of the removal of price and wage controls, Mr. Adams? 

Mr. Apams. I would think so, yes, sir. 

The Cuamman. Is it not true that another reason given by the 

Board for dismissing the formal investigation is that airlines opera- 
tions at that time might not have been normal in view of the resump- 
tion of negotiations looking toward settlement of the Korean war 
and elimination of travel directly attributable to that emergency? 
_ Mr. Apams. Yes, sir. In the sentence you just read from the ma- 
jority it mentions the uncertainty of international tensions, and at 
the time many people did think that the increase in traffic was a direct 
product of Korea. 

Now, of course, hindsight is much better and it is indicated now that, 
in my opinion, while Korea made a contribution, air travel was just 
getting its breath in this period and that the growth, the consistent 
growth, that we have seen since the cessation of hostilities in Korea 
must certainly support the contention that we are in a period of very 
healthy and consistent air-travel growth. 

Mr. Scorr. That is, since we have had peace that prosperity has 
continued steadily and the growth has been steady during this period 
right on through; isn’t that right, Mr. Adams? 

Mr. Anams. It could be stated that way. 
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Mr. Scorr. Isn’t that a fair statement? I would like him to answer 
the question. 

Mr. Rize. I think, Mr. Chairman, I could agree with that. 

The - AIRMAN. I was going to say you ought to say that is ex- 
clusively attributed to the Eisenhower administration. 

Mr. Scorr. I thought that was so obvious, Mr. Chairman, it did not 

need stating. 

Mr. Rogers. We may expect to have that repeated many, many times 
from now to next November. 

Mr. Scorr. It is a subject of great pride. 

Mr. Rizizy. There is one statement, I think the chairman ought to 
make right here at this point. 

There is some implication in the questions that maybe the staff has 
not been doing its full duty in respect to carrying out the mandates 
of the majority in this opinion that they rendered at the time they dis- 
missed the further study of the fares. 

The CHairman. I want to state as far as the chairman is concerned, 
there is no implication of that sort as far as this being attributable to 
the staff. It might be to some members of the Board as it existed. 

Mr. Riziey. Well, that is what I want to say. I want to take the 
responsibility for the past year in not having ollowed through with 
this thing. 

As a matter of fact, I may just as well confess I did not know this 
language was in the opinion that was rendered back at this time. It 
was long before I was on the Board and it was called to my attention 
toda 

Naat, there is a clear statement, it seems to me, from the members 
of the majority at that time that they intended to pursue this thing 
vigorously and that they intended for the staff to concentrate on this 
thing and keep them brought up to date at all times. 

Notwithstanding that language i in there, I think definitely this c 
year we would have run into a great difficulty if we would have call 
attention to the staff and said, “Now, you get busy on this thing <r 
here.” I think we would have run into great difficulty on the Board 
in saying that and they would have sail ¢ they were taking the time 
= the — for doing something when they ought to be doing some- 
thing eise 

T hat 3 is the reason I want to make this statement at this time. The 
= I think, has been following out what they thought was prob- 
ably —— 

The Cuamman. Would you say, Commissioner, it is the Board’s 
fault for the failure to vigorously pursue the matter ? 

Mr. Rizier. Certainly, I think it is the Board’s fault this has not 
been pursued rather than the staff’s fault. Of course, I did not know 
this was in here until right now, but I want to take any — of the 
responsibility, I don’t want to lay anything on the sta I think 
it is the Board’s fault that this thing has not been brought up to date 
in the manner that was intended or at least that was in the opinion 
at that time. 

Mr. McCuttocu. Mr. Rizley, do I understand you to say that this 
particular language has never been called to your attention by any of 
your fellow Board members since you were appointed to the Board 

Mr. Riztxy. No, sir. 
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Maybe I should have been on the alert. We have had a lot of cases 
peneing this year and maybe I should have read this fare opinion and 

iscovered this. 

But I will have to be perfectly frank about it. I did not know that 
this so-called injunction was put in there at the time. I am surprised 
to find it in there. 

The CHarrman. Don’t you think now, Commissioner, it might be 
well for the Board, then, to instruct the staff to reinstitute—you use 
the word Sigorously" this investigation which was demanded way 
back in 1952? 

Mr. Rizitxy. Well, let me put it this way, Judge. I think the 
Board, under its decision dismissing this fare investigation at that 
time, ought to see to it that the reasons that it gave for doing it have 
been followed and pursued; and if they haven’t been followed and 
pursued, certainly there is an obligation on the Board to follow out 
and pursue the things they said in there and have the staff make that 
investigation. There isn’t any question about it. 

The Cuarrman. I am just asking you for your advice and counsel— 
would it not be better for the Board itself to conduct an open, formal 
hearing rather than to have the staff do it, in view of the fact that 
nothing really has happened ? 

Mr. emer Of course, the preliminary work would have to be done 
by the staff, Judge, and then they would have to come up with their 
findings and conclusions and recommendations, and I suppose through 
the aid of the hearing examiners. 

Mr. Rorn. Well, there are two possible types of investigations. 
One is an informal staff study, that was apparently contemplated by 
the May 1953 decision; and the other possibility is for the Board to 
reinstitute a formal investigation involving public hearings before a 
hearing examiner. 

In 1952 the Board started the formal hearing-type of investigation 
which was dismissed in May 1953. But, there are those two types of 
investigations. 

The Cuarrmman. Didn’t you prepare preliminary studies for this 
formal, open hearing by the Board in 19524 

Mr. Roru. Very definitely, sir. In fact, we filed voluminous ex- 
hibits. I believe the staff of your committee has a copy of our exhibits. 

The CuHarrman. I would like to ask Commissioner Adams, don’t 
you think, in the light of all that has happened, in view of the impor- 
tance of it, that there should be an open, formal hearing by the Board 
rather than have it be done by a staff study ? 

Mr. Apams. Mr. Chairman, in answering that, may I read a few 
paragraphs from this order that is from a dissenting opinion from the 
order we have under discussion ¢ 

The Cuarrman. Yes, sir. 

Mr. Apams. I think it will save me the embarrassment of taking 
advantage of hindsight; and probably other than my assistant and 
— no one has had a chance to read this but us, so I would like to 
read it. 

This is going to the purpose of the investigation. 

Admittedly one item which prompted the investigation was the $16 million 


additional levy authorized by a majority of the Board over my dissent against 
the traveling public without a real factual investigation. The reasonableness 
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of this specific additional charge was to be 1 issue in the case, but only 1. Other 
matters, including the reasonableness or unreasonableness of earnings levels 
and the proper relationship between profits and the level of passenger fares were 
also to be investigated. Also included was the issue of changing from our 
profit-on-investment concept to an operating-ratio concept in evaluating the rea- 
sonableness of airline earnings. In connection with the reasonableness of earn- 
ings levels a further issue in the case, at least my implication, is the possible 
need for establishing an earnings reserve policy whereby a portion of the profits 
accrued during the periods of high earnings could be used to offset losses of other 
periods. All of these matters were to be explored in a formal investigation. A 
staff study of the more basic facts relative to the then-proposed fare increase 
had been completed even a year ago and the factual findings in that study, as 
well as the conclusions which they indicated conflicted with what studies and 
conclusions the carriers submitted to the Board. A further staff study merely 
to gather additional facts, could obviously not resolve this conflict and therefore 
the Board decided to hold evidentiary hearings so that a sound solution could 
be reached in a professional and workmanlike manner. 

And so, going to this study, I also take the position that I find no 
fault with the staff in the studies that they have undertaken, but my 
basic principle was that a study as such was not adequate. And, as [ 
recall the petitions and positions of the carriers at the time, it was that 
there was no objection to a study, but they were completely opposed to 
the proceeding on an adversary basis. 

Well, Mr. Chairman, as my comments on page 3 state, there was at 
that time a conflict between certain results of the then staff study and 
the position of the carriers, and I thought that it could only be 
rationalized by what we would normally consider an investigatory 
process. 

So that explains, I think, now, properly how I felt about it. 

The CuHarrman. Commissioner Adams, I think you stated before, 
the inference was that the amount of travel has increased appreciably 
since the Korean truce. That is correct, is it not? 

Mr. Apams. Yes, sir. 

The Cuatrrman. The Civil Aeronautics Administration staff study 
projects an increase in passengers to 55 million in 1960, and 70 million 
in 1970, as compared to 32.3 million in 1954. That is correct, is it not ? 

Mr. Rorn. That is a study of the CAA; yes, sir. 

The CuHarrMan. Put the entire study in the record. 

(The staff study, Civil Air Traffic Forecasts, 1960-65, referred to 
appears on p. 170.) 

The Cuarrman. Is it now clear that in view of this, carriers’ profits 
will continue at the same high level or increase in all likelihood, Com- 
missioner ? 

_Mr. Riztey. Well, I think we might get into the field of speculation 
right there, Judge. I don’t know. I don’t think I could say one way 
or the other. 

Mr. Rorn. Could I mention one thing? 

The Cuatrman. Yes, sir. 

Mr. Roru. In 1946 airline traffic rose very sharply because there was 
a tremendous amount of travel with the troop redeployment and de- 
mobilization and the increased availability of aircraft immediately 
after the war, but in 1946 it was one of the worst years in airline 
history. 

The Cuarrmaan. That was just after the war. 

Mr. Rorn. I am merely ——s out, Mr. Chairman, that there are 
occasions when airline profits decline in spite of an increase in traffic, 
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just as in the last few years when we have had a steady growth in air- 
ine traffic, each year since 1950, in fact, each year since, I believe, 
1948 there has been a sharp growth of airline traffic—— 

The Cuatrman. Is it not true that the operating costs have been 
gradually declining, and is it not true, also, that the number of passen- 
gers has been increasing ? 

Mr. Rorn. The passengers have definitely gone up. 

The average cost has had ups and downs; that is, the average cost 
per ton-mile and presumably, per passenger-mile has generally gone 
down during the period, although we can show you a curve that indi- 
cates there are ups and downs in the curve, but the important thing, as 
the figures read into the record before from appendix 7 reveal, between 
1952, when the rate of return on total investment was 13.1 percent, and 
the 2 ensuing years, the average rate of return on investment went 
down in spite of the growth in traffic. 

In other words, they did not get down to alarming levels, but there 
was a drop from 13.1 percent return in 1952 to 10.9 in 1953 and to 10.6 
in 1954. 

Mr. Kerartina. In other words, there is not necessarily any relation- 
ship between an increase in passengers carried and an increase in 
profits. There may be and may not be. 

Mr. Roru. There are numerous other factors that occur at the same 
time. Likewise, an important faetor when your average cost per ton- 
mile is going down, one must keep in mind that the average fare per 
passenger-mile, as we indicated earlier, has also dropped because of 
the increased concentration of traffic on the coach flights. 

Now, the coach flights are clearly more economical flights and they 
help to reduce the average ton-mile cost. 

I think it is a fair generalization that ordinarily, but not always, as 
traffic grows you should have a very healthy financial picture for the 
industry, but you do get temporary variations. 

The Cuairman, I would like to have your comment concerning a 
statement appearing in an article in Fortune of this month called Air- 
lines’ Flight from Reality by Dero A. Saunders, on page 95, where we 
have the following: 

Thus the postwar planes not only reduced direct operating costs for the domes- 
tic trunks from nearly 2 cents a seat-mile in 1948 to about 14% cents in 1955 (a 
small part of the reduction came from writing some of the airline fleet off the 
books) ; the volume they generated also cut indirect costs from a postwar high 
of 60 percent of total to less than half. The airlines’ overall gain in efficiency 
may be judged from the fact that total industry employment declined from 
97,000 in 1946 to 80,000 in 1949, and did not regain the 1946 level until 1952, though 
in the meantime passenger-miles and revenues had more than doubled; and a 19 
percent traffic gain in 1955 was achieved with an increase of less than 9 percent 
in employment. 


Now considering the overall picture, wouldn’t you judge from that, 
if those facts are correct, that there has been, in general, reduced 
operating costs? 

Mr. Rorn. My impression is that the average ton-mile cost dropped 
in 1955. We can furnish the actual figures for the record. 

But, one thing is clear; I believe that the total dollars of profit, net 
profit after taxes, in 1955, were a record for the industry. In other 
words, it was an extremely good year for the industry. 

Mr. Keatine. All industries. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 147 


Mr. Roru. Yes, sir. 

The CHarrman. How about the farmers? 

Mr. Scort. I would think that there would be some fluctuation in 
operating revenues, too, due to the increase in competition and the 
necessity for competing airlines to offer various fringe services; and 
that would account for some fluctuation; wouldn’t you think? The 
very increase in competition that we have had? 

Mr. Rorn. Unquestionably, and I think that that is one of the very 
important factors that makes the immediate future somewhat uncer- 
tain; that is, the major route awards that Chairman Rizley spoke of 
at the beginning of his statement are some of the most important route 
awards expanding the sphere of competition in the history of the Civil 
Aeronautics Act. 

And some of those new routes have not yet been activated and won’t 
be activated for some time. 

Some were just activated a month ago. And it takes a certain 
amount of time before you can determine what the effect on the finan- 
cial position of various carriers will be. 

The CHatrMaNn. This is an expression of personal hope that this 
general passenger fare overall investigation might be pursued, and I 
hope, also, that it will be done in a formal way. 

I hope that we can get Commissioner Denny here either tomorrow 
or possibly Friday; and you will let us know about that. 

Mr. Riztxy. You mean the other members of the Board ? 

The Cuarrman. We would like to have Mr. Adams and Mr. Denny. 

Mr. Riziey. The colonel is out of town. He told me yesterday 
he could be available Friday. We will check with the staff and see 
if that is an agreeable date. 

Mr. Quierry. Mr. Chairman, I believe Mr. Adams was at one 
point in his testimony going to comment on the line of questioning 
Thad raised. I would appreciate it if he would make those comments. 

I am quite concerned about the philosophy of the Board that I think 
has no legal justification. I think when the chips are down you are 
not going to say to these airlines, “You had some good years; we are 
not going to give you these subsidies.” 

Mr. Apams. Congressman, my opinion is my own, but I thought you 
went to the heart of the matter when you questioned the legality of 
future Board actions resting on this language that was read this 
morning. 

I would think that counsel for a carrier in 1958 that sought sub- 
sidies would rely on the fact that these words that have been read in 
this case were dictum in the justification for dismissing a fare investi- 
gation and have no binding effect or no effect of any kind on a Board 
policy in regard to ratemaking. 

Now, we do develop the case method by reason of our quasi-judicial 
concept, and had this been a ratemaking case in which we had set out 
figures that we were to arrive at such and such an amount as being 
a reasonable return, and in that ratemaking case which went into the 
concept of ratemaking included this same language, then I would feel 
that it would have sufficient force and effect to be a deterrent to paying 
a subsidy at the time that we ran into the next valley. 
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But the way it exists, being, I think, only dictum in this case, I do 
not think it is binding or has any legal effect on the Board’s payment 
of subsidy in the future. 

Mr. Quieter. Even if it were more than dictum, if it has not been 
approved by a court on review, I doubt it. And I point out to the 
Isoard the situation in which the city of Washington now finds itself 
on the matter of public transportation. Some airlines in the future 
might come along and say, “We are in the red, we have been in the 
red,” and you point to the fact that they were in the black for a good 
many years. “Well,” they say, “that was under other management 
and those people have taken the profits and gone. Now if we don't 
get the subsidy that we need our airline is going to fold.” 

And you, as representing the public interest, may have to pour in 
taxpayers’ dollars to keep them going in the public interest regardless 
of the fact of the good years that we are now in. 

Mr. Rizitry. That may be, Congressman. Of course, I think Con- 
gress ought to take a new look at the whole subsidy. In view of my 
1 year on the Board, I think Congress ought to take a good look at 
this whole subsidy question. 

Mr. Keatina. I could not agree with you more. 

Mr. Rrztry. Certainly, conditions have changed since 1938. 

Mr. Keatrna. That is right. 

Mr. Rizuey. A lot of these carriers were pretty much in short pants 
at that time. 

The Cuarrman. That is true in the international field also. 

Mr. Riztxy. That is right. 

The Cuarrman. I would like to ask this question: What guaranty 
does the Board now have that the present high rates of return the 
carriers are now permitted to build up against lean years might not 
be disbursed or dissipated by dividends? 

The reason I ask that is because on page 2 of the decision you have 
the following: 

Changes in business conditions are reflected to an extreme degree in the 
profits of the airline industry so that the carriers need greater than average 
earnings during good times to offset the less than average earnings that will be 
earned on the downswing. 

What kind of insurance or guaranty do you have that these profits 
might not be disbursed in the form of dividends rather than be held 
as a reserve ? 

Mr. Roru. The Board has no legal power to control the dividend 
policy of air carriers, but I think it is only fair to state that in general 
the air transport industry has followed a relatively conservative div- 
idend policy; that is, the typical air carriers do not pay out I believe 
as much as half of the earnings in the form of dividends; that a sig- 
nificant part of the earnings are being plowed back for the acquisition 
of new equipment. 

But if your question is, Does the Board have power to stop the car- 
riers from paying dividends, the answer is “No.” 

The Cuarrman. I understand you have no safeguard against that, 
but vou do have the power to control rates. 

Mr. Rorn. Yes, sir; in the domestic field the Board has power. 

The Cnarmman. And you have power also to prescribe through the 
fixing of rates the fair rate of return. 
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Mr. Roru. Only in the domestic field. In the international field 
we do not have that power. 

The Cuamman. I mean in the domestic field. And therefore you 
do have that power. 

Since you do have that kind of power, what kind of a guaranty is 
there to safeguard against the dissipation of dividends, which funds 
might be used to help these lines out if perchance lean years come? 
You have no safeguards ? 

Mr. Rorn. I don’t think the Board has literally a safeguard, but on 
the other hand, this hold-the-line policy of the Board and the majority 
opinion spelling out the hold-the-line policy is a warning to the car- 
riers that they should not rely upon subsidy in the lean years. 

Again it might be pointed out that some of the major carriers have 
gone through years of tremendous losses without asking the Board to 
make up the losses in the form of subsidy. 

Mr. Scorr. The only domestic carrier now receiving subsidy is 
Northeast Air Lines, is it not ? 

Mr. Rorn. Yes, sir. 

Mr. Materz. Mr. Rizley, would you say that as a general rule the 
non-Big Four trunkline carriers generally charge higher fares on 
noncompetitive segments of their route than on competitive segments ? 

Mr. Rorrr. The non-Big Four carriers? 

Mr. Marerz. Yes. 

Mr. Rorn. I would like to check that staff study you referred to, 
but I think there is such a statement in that study, and, if there is, I 
am positive it is a correct statement. 

Mr. Maerz. You are quite right, Mr. Roth, the staff study—and, 
Mr. Chairman, I offer in evidence at this point Preliminary Report 
of CAB on the Domestic Passenger Fare Structure, dated June 7, 1954. 

The CuatrmMan. Accepted. 

(The document referred to appears on p. 221.) 

Mr. Matetz. At page 15 this report states as follows: 

The other trunk carriers— 
referring to the non-Big Four— 
generally reflect higher fares on non-competitive than on competitive segments. 

The Cuairman. Carrying it out further, we will take some specific 
cases, 

_I understand that the approved aircoach fare, for example, from 
New York to Albuquerque is $86 one way if the passenger buys a 
round-trip ticket. However, the same aircoach passage for an air- 
coach fare from New York to Los Angeles, farther away, one way 
on a round trip, is $80. 

In other words, you go from New York to Albuquerque and you pay 
$6 more than if you go to Los Angeles from New York, which is quite 
a distance beyond Albuquerque. 

Is that correct ? 

Mr, Scorr. Sometimes it may be worth it, Mr. Chairman. 

The Cuarrman. Your answer is “Yes”, is it not? 

Mr. Riztey. Well, the answer is “Yes”, for certain days in the week 
you can buy $160 round-trip fares from New York to Los Angeles. 

The Cuarrman. This means, does it not, that a passenger on an 
aircoach flight from New York to Los Angeles by way of Albuquerque 
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will pay $6 more to go to Albuquerque than to go to Los Angeles, 
despite the fact that Albuquerque is—1,825 miles from New York— 
whereas Los Angeles is 2,469 miles? 

Can you explain the reason for that ? 

Mr. Roru. Well, that is tied in, sir, with the fact that there is an 
excursion fare applicable, I believe, on 4 days of the week to coach 
flights of the certificated carriers between various major east coast 
cities such as New York, Philadelphia, and Washington, I believe, to 
Los Angeles and San Francisco. This excursion fare of $160 round 
trip is equal to $80 one way, but the excursion fare that was put into 
effect last September was made applicable only to selected cities. And, 
accordingly, your statement is correct, that on the days of the week 
when you can get the round-trip excursion you actually pay less to 
go all the way to the Pacific coast than you do to an intermediate point. 

The CuarrMan. Take another case—— 

Mr. Keatine. May I interrupt? Are those figures correct, that 
Albuquerque is 800—— 

The Cuarrman. Eighteen hundred twenty-five. I corrected that. 

Mr. Keatrna. I see. 

The Cuamman. Do I understand correctly that the aircoach from 
New York to Phoenix is $94 as compared to $80 from New York to 
Los Angeles? 

Mr. Roru. Well, it is correct with the technicality that you can't 
buy a $80 ticket, you have to buy a $160 round-trip ticket. 

The CuHarrMan. You buy the round-trip ticket but it costs that. 

Mr. Rorn. It is $80 each way. 

The Cuarrman. Is the reason for this discrepancy the fact that the 
grandfather carriers have irregular carrier competition between New 
York and Los Angeles, but no such competition between New York 
and Albuquerque and New York and Phoenix? 

Mr. Rorun. I don’t think anybody can answer “Yes” or “No.” Itisa 
matter of personal opinion. 

The CuHatrmMan. Would you say that where there is competition 
there is reduction in fares? The lack of competition boosts the rates?! 

Mr. Rorn. Well, I think there again you can get evidence pointing 
both ways. 

The fact is that probably the best route in the world or certainly 
one of the best routes in the world is the route from New York to 
Los Angeles and San Francisco because it is a long haul and has 
aiipenai high density of traffic. And those two combinations of a 
long haul and a high volume of passengers together make up for the 
most economical type of operation, the lowest cost of performing the 
service; and I think the very area where the certificated transconti- 
nental carriers have put in this low excursion fare happens to be the 
most economical spot to put in the low fare. 

Now, I think it would be conjecture on my part to say what the 
carriers would have done if there were no nonscheduled competition. 
I think it isa matter of personal opinion. 

The CuarrmMan. But it is true that there is more competition be- 
tween New York and Los Angeles than there is between New York 
and Albuquerque? 

Mr. Roru. I would imagine so. 

The Cxuatrrman. And there is more competition between New York 
and Los Angeles than there is between New York and Phoenix? 
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Mr. Roru. I would imagine that would certainly be true. 

The Cuammawn. Is it correct that where competition does not exist 
fares between various points have been established on the basis of 
circuitous routing between these points? 

Take the preliminary report, page 4, read that. 

Mr. Materz. The preliminary report dated June 7, 1954, of the CAB 
makes the following statement at page 4: 

Except for particularly circuitous noncompetitive segments, the Big Four 
carriers generally adhere to a fare structure on noncompetitive segments which 
is consistent with their competitive segments. 

The Cuarrman. In other words, if I wanted to go on Eastern from 
New York to Miami, I don’t pay on the basis of a direct route between 
New York and Miami, but I pay upon the basis of a circuitous route 
which is a route that existed a number of years ago from New York to 
Washington, from Washington to Norfolk, from Norfolk to Atlanta, 
Atlanta to Jacksonville, and Jacksonville down to Miami, something 
along those lines; is that correct ? 

Mr. Rorn. That is correct, and incidentally, we are conducting a 
study in that general area right now. 

The Cuatrman. So that presently instead of paying for what is 
really a direct flight I would pay by gaging a route which is more 
costly and which is based upon numerous stopoffs between New York 
and Miami? 

Mr. Ror. Well, historically what happened was that before you 
had four-engine aircraft that were capable of flying long distances 
without fueling at an intermediate point, the typical passenger between 
New York and Miami at one time had to make quite a few stops. 
There was no such thing as a DC-3 nonstop from New York to Florida. 

Now, as you got the nonstop flights becoming available to a greater 
degree during the postwar period, the carriers did not start charging 
a lower price on a nonstop flight because the nonstop flight was actu- 
ally the flight that represented the best service. It was the most valu- 
able flight from the standpoint of the passenger, and I think the real 
problem was to keep an average fare level that was reasonable. 

Now, as I said, the fare practices of industry are extremely complex 
and we got into a series of discussions with the carriers and with the 
Board in connection with the fares published by the carriers in con- 
nection with all of these major new route awards in the past few 
months and the Board’s staff will be holding discussions with the 
Board on the very problem you are discussing. 

Mr. Scorr. From a long-range standpoint, doesn’t that contain a 
built-in inequity that ought to be very carefully considered before it 
gets to be so deeply imbedded in practice that you can’t get it out? 
In other words, if the operation is less expensive with a bigger plane 
nonstop than it used to be on a cireuitous route, as you have said, there 
may be other reasons for maintaining the fare. But shonldn’t that 
circuitous route basis be examined and possibly removed, and a sounder 
and more logical practice be established before too many years have 
passed, and this whole built-in thing of charging for more miles than 
are actually carried becomes an accepted rate basis? 

I think in the long run it is better off to have a rea] reason than to 
have more passengers learning that they are paying for more miles 
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than they are traveling and griping about that, in addition to the 
narrow seats and the fattening meals? 

The CuatrmMan. Would not an answer, Mr. Roth, be a little more 
competition between New York and Miami—would not that have the 
effect of changing the situation ? 

Mr. Rorn. Well, if I can illustrate what actually happened with 
all of these major route awards that Chairman Rizley just talked 
about, the newer certificated carrier in virtually every single instance 
filed a tariff setting forth the identical rate of the existing carrier. 
So there is an illustration where putting more carriers in competition 
with the existing carriers, except for some very minor areas, did not 
result in a change in the fares. 

The Cuarrman. I think it is incumbent upon the Board to look very 
carefully, as the gentleman from Pennsylvania indicated, into this 
situation. 

Mr. Roru. Yes, sir, and the Board directed the staff to look into it. 
We held a meeting with the industry and we are to report to the Board 
“_ have further discussions with the Board on it in the immediate 

uture. 

Mr. RiztEy. Yes, sir, Judge, that is exactly what they did. 

They filed these tariffs, based upon existing schedules. 

But, of course, in order not to deprive the public of the benefits of the 
new service, we temporarily permitted them to go ahead with these 
fares, but we directed the staff to immediately start a study of the fare 


structures that were created by reason of these competing carriers. 
And we had some time limit on that, too. 
Mr. Roru. I believe we were to report back to the Board within 60 


days. 

The CuarrMan. But in any event presently the airlines by this cir- 
gun device are obtaining a return not justified by the actual miles 

own 

Mr. Rors. Mr. Chairman, I don’t think you can justify the fare be- 
tween any two cities. I think what we are most concerned with is the 
average fare level and at the same time to try to prevent discrimination 
in the fares. 

The CHamman. But, you haven’t gone to any average level. Your 
study has not been concluded. 

You mentioned before that you were supposed to make a study and 
you haven’t even completed it. You haven’t even started it. 

Mr. Rorn. But, the Board has pursued the hold-the-line policy. 

The CHatrmaNn. Is it not true that in this flight that I have indicated 
between New York and Miami that the passenger is charged more than 
the ae flight, by virtue of the circuitous flight, which is miles 
longer 

Mr. Rorn. I think that is quite true. 

The Cuairman. Is it not true that introduction of competition tends 
to reduce the extent to which circuitous mileages are used, thus result- 
ing in lower fares? And I refer you to your preliminary report, 
page 14. 

What is your answer to that? 

Mr. Rorx. Our answer is that we are working on that problem right 
now, and we are to report to the Board promptly on it. 

But what we discovered was that in connection with these recent 
major rate awards the new carriers invariably followed a tariff identi- 
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cal for the through long-haul service with the going fare of the existing 
carriers. 

The Cuatrman. Are you aware of the fact that for the top 250 city 
fares, airline fares are on the average about 12 percent higher than rail 
fares—first-class rail fares? 

I refer you to the preliminary report, page 5. Is that correct? 

Mr. Rorn. Yes, sir. 

The Cuarrman. Of course, I think we agree, Commissioner Rizley 
and Mr. Adams, that these factors certainly indicate the need for that 
general inquiry that we spoke about as to the level of fares. I think we 
agree with that. 

Did you nod your head? I did not notice whether you did. 

Mr. Rizitxy. Yes, I think the whole matter needs to have a grade 
A look and a fresh look. I don’t think there is any question about 
that. 

Of course, I don’t like to try to commit a policy to the new Board. 

You know, we keep talking about philosophy. We keep talking 
about the philosophy of the Board. Well, the philosophy of the Civil 
Aeronautics Board changes from day to day. It depends on who is 
on the Board as to what the philosophy is. You just cannot say 
that the Board as a whole ever has a fixed philosophy for any very 
fixed period of time because as the members come and go, and they 
do come and go pretty fast down there—by the way, we will have 
two new members on the Board. 

I know pretty much what the philosophies of the three members 
remaining are, Colonel Adams and Colonel Denny and Senator 


Gurney. I guess my philosophy has become on some points pretty 
well known, during the very brief ape I have been on there. 


Senator Lee, cf course, was on the Board from since early 1943. 
He is off now. 

Now, what the so-called philosophy of the two new members may 
be no one may know. They may adhere to this hold-the-line policy 
or they may decide that it is time to take a new look at the whole fare 
structure. 

Mr. Apams. Well, Mr. Chairman, the Chairman of the CAB could 
not say this, but while we mention philosophy and the fact that they 
do think, I would like to say on the advent of the Chairman assum- 
ing his judgeship, that during the past year under this chairmanship 
I would like to think that it has been the year of the passenger at the 
Civil Aeronautics Board. 

As you will learn, as we go more fully into the Chairman’s state- 
ment, there have been more new certificated route awards to more 
carriers at lower fares than in any similar time, I believe, in the his- 
tory of the Board. That is a gratuitous comment, I admit. 

The CHarrman. That is a very fine comment and we are very 
happy to hear that. We knew that the Chairman and your good self 
would do no less. 

Commissioner Adams, Chairman Rizley, and Mr. Roth, the Judici- 
ary Committee has a bill coming up on the floor of the House very 
shortly and we have to suspend. 

Will it be convenient for you to come back tomorrow morning at 
10 o’clock ? 

Mr. Riziey. Yes. 
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The Cuamman, And, if possible, have Mr. Denny with you. 

We will now adjourn until 10 o’clock tomorrow. 

(Whereupon, at 12:20 p. m. the committee adjourned until 10 
o’clock the following day, Ma 


rch 8, 1956.) 
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OPINION 

By THE BOARD: 

Early in 1952 the domestic trunk lines filed tariff revisions proposing to 
increase each one-way domestic passenger ticket by $1 and to eliminate the 
5 percent discount for round-trips. 

On April 9, 1952 (Order Number E-6305) the Board instituted an investiga- 
tion of these changes and of the general level and structure of fares and 
suspended the changes which proposed to eliminate the round-trip discount. 
Thereafter, the carriers canceled the portion of the proposal that would have 
eliminated the round-trip discount. As a result of several prehearing con- 
ferences, the issues in this investigation were considerably limited so that 
many of the issues dealing with the structure and the relation of fares were 
eliminated, leaving as the principal issue the general level of trunk line pas- 
senger fares. 

In March and April of this year all of the carriers parties to the proceeding 
filed petitions requesting dismissal. Many reasons were advanced by the 
various parties in support of this request, but essentially they may be sum- 
marized as follows: 

First, the large expansion in equipment which is now under way and which 
will continue in the immediate future will require large amounts of capital 
which can only be obtained if earnings are maintained at their present high 
levels. Second, cost and traffic trends at the present time are so uncertain 
that it would be a waste of resources to continue a formal investigation in 
which the record must inevitably be meaningless before a decision can be 
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reached. And third, changes in business conditions are reflected to an extreme 
degree in the profits of the airline industry so that the carriers need greater 
than average earnings during good times to offset the less than average earn- 
ings that will be earned on the down swing. 

The Board has carefully considered the motions filed by the carriers and it 
concludes, upon a review of the matter, that the relief requested should be 
granted, although it cannot agree with many of the arguments advanced by the 
carriers. 

In determining whether to dismiss or whether even to institute a formal in- 
vestigation, the Board in some instances has discretion, in others has a legal 
obligation. When the Board originally considered the question it was faced with 
tariff changes submitted by most of the carriers in the United States which 
would have eliminated the round-trip discount and thereby increased the general 
passenger fare level. The Board was not convinced that such increase should be 
permitted and therefore suspended the tariff. Under the law the Board may 
only suspend a tariff if it institutes a formal investigation and proceeds to a 
hearing on the matter. Thus, at the time it originally passed on this matter 
the Board’s alternatives were not whether to have a formal investigation buf 
merely what the scope of such an investigation should be. A formal proceed- 
ing having been instituted relating to the general level of fares, the Board also 
included certain other ancillary tariff issues therein. 

However, since the time when this investigation was originally instituted the 
suspended tariffs have been canceled. First, all of the carriers canceled the 
proposed tariff changes and a lesser number refiled them. Subsequently these 
tariffs were also canceled and thus at the present time there is no legal obliga- 
tion requiring the Board to continue the formal investigation. Therefore, with 
the filing of motions to dismiss the Board must now pass upon whether the 
probable results of a formal general investigation, as compared with an in- 
formal and more specialized investigation, in terms of man hours and costs, 
justify a continuation of the course which originally was not subject to dis- 
cretion. It must be recognize: that in any formal investigation, particularly 
when it is of such general nature as the ones presently under discussion, a great 
amount of time and effort must be spent by all the parties in anticipating possi- 
ble alternative orders even though the parties do not believe that there is much 
likelihood of such orders being adopted. Thus, any formal general investiga- 
tion must of necessity be length, time-consuming, and costly. 

On the other hand, an informal investigation does not involve the same prob- 
lems. An informal investigation will serve to narrow and define the areas in 
which corrective action appears necessary and can result in specific changes only 
if a formal hearing is later held. The parties will have an opportunity before 
such actions are taken to present evidence for or against them. In proceeding 
informally it is clear that protective and unnecessary materials need not be 
advaneed and thus much time can be saved. With the extensive amount of 
data now available to the Board’s staff an informal investigation can be very 
broad without necessarily taking up a great amount of time and effort of the 
carriers. The parties can submit such additional data as the Board’s staff deems 
necessary in addition to the normal reports and then when a prima facie case 
has been established for a specific tariff change, the Board would institute a 
specific formal investigation with much more limited issues. Our present de 
termination thus resolves itself into a question of the appropriate further pro- 
cedural course rather than one of substance. In the light of these considerations 
relating to formal or informal investigations, we must look at the motions to 
dismiss the formal general fare investigation. 

The Board has considered the latest available earnings reported by the domes- 
tic trunkline carriers, as well as those reported for recent years, and it believes 
that, looking at these years alone, such earnings must be considered excessive 
when measured by any reasonable standard applicable to a regulated industry. 
However, the Board has extended its review to the entire period since 1938 when 
the industry first became subject to the Civil Aeronautics Act. From this review 
it appears that over the entire period from 1938 through 1952, due to the effect 
of the fluctuations in earnings, the returns of the trunklines are much more 
reasonable than the results for the last few years alone would indicate. De- 
tails of this review are shown in Appendix A, but in summary it may be said 
that over the period of regulation airlines have shown an average rate of re- 
turn on total investment of approximately 8.3 percent. 
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Whether or not the present level of fares may be considered excessive depends, 
therefore, on the length of time for which returns may be expected to remain 
at their present high levels and the use to which the possibly temporary excess 
of earnings is put. 

We attach no special significance to the fact that in the fourteen years of the 
Board’s existence there has been no general fare investigation. Any inference 
that the Board is therefore uninformed with respect to the relationship of fares 
and other significant economic aspects of the industry is a gross non sequitur. 

The Board is constantly faced with day-to-day decisions upon requested fare 
changes, and has considered hundreds of such proposals during its history. In 
passing upon them it must of necessity have in mind the overall aspects of air- 
line economics, proper tariff principles, and the relationship of fares to other 
operating factors in the industry. The numerous mail rate cases which have 
been processed have required detailed determinations of reasonable costs, effi- 
ciency and proper rates of return for individual carriers and groups of carriers, 
In a broader sense during this period, generally one of substantial growth, we 
have noted the major dislocations of the nation’s economy. In an industry in 
which profit or loss is sensitively geared to load factor, in which there is substan- 
tial lag between placement of orders for and delivery of new equipment, this 
period has been a difficult one with severe growing pains in endeavoring to match 
available capacity with demand. We believe that a fundamental conclusion 
deriving from this history must be that fare levels should not be shifted to meet 
each swing of the pendulum even though we now note that the swing is well on 
the plus side. 

With regard to the question as to the continuation of present earnings, we 
believe that since this investigation was instituted several factors have occurred 
which make the conclusion that present excess earnings are normal much more 
doubtful. One of these is the change in the international situation, especially 
the resumption of negotiations looking toward a settlement of the Korean War 
and the elimination of travel directly attributable to this emergency. 

Review of traffic developments since the end of World War II indicates that 
just prior to the outbreak of the Korean war the rate of growth in traffic was 
quite moderate and that the recent rapid expansion in traffic was coincidental 
with the outbreak of war in Korea. We believe it significant that during 1952 
there was a marked leveling off in the expansion of first-class traffic and it was 
only through the great increase in coach traffic that a rate of growth comparable 
to the previous two years was maintained. In view of this fact we cannot but 
conclude that until the international situation is more stabilized it would be 
difficult to arrive at a meaningful conclusion as to the immediate future develop- 
ment of air traffic. Moreover, uncertainties are also found on the cost side of the 
profit equation. Insufficient time has elapsed to fully evaluate the effect on prices 
of materials and supplies and on wages and salaries of the removal of price and 
wage controls, and it would be difficult to appraise the present fare structure 
until these factors become more clear. 

Another factor which adds a substantial element of uncertainty to the attempt 
to project industry earnings is the increasing importance of coach service in air 
transport operations. Where coach service in 1951 amounted to only 12.5 percent 
of trunkline revenue passenger miles, by 1952 the volume had almost doubled 
and amounted to 19.1 percent of total trunkline revenue passenger miles, and 
in the case of some carriers approached almost 50 percent of total operations. 

Although, since the introduction of coach service, such operations have com- 
pared favorably in profitability and stability with the first-class service, this 
experience has generally coincided with a period of sharply expanding business 
activity and traffic growth. There is not yet available sufficient experience to 
indicate the comparative behavior of coach and other services in periods where 
business activity and traffic generally level off or decline. As coach becomes a 
larger and larger part of total airline services, it becomes more essential to 
provide an adequate cushion of revenues to carry this new and vitally important 
service through the untried period of less prosperous times. 

While the uncertainties above mentioned raise doubts that the present high 
level of earnings will long continue, we believe that even if we were convinced 
that earnings could be maintained at present levels for an indefinite period, 
there are other affirmative reasons for not adjusting the general fare structure 


at this time. 
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Existing coach services have generally been confined to the high density long 
haul segments, which for both coach and first-class services have the greatest 
profit potential. Coach service between the larger intermediate points on the 
long haul coach routes has not been added as rapidly as we believe is warranted. 
On the shorter and medium haul segments, where the bulk of intercity traffic is 
to be found, there has been an even greater deficiency of coach service. While 
we believe that there is a profitable future for coach service in these markets, 
and that the public interest requires that coach fares be made available there, 
we recognize that a greater risk is involved in developing this potential than was 
true of the present longer haul high density routes. In this connection we feel 
that specific investigation is appropriate at this time with respect to those situa- 
tions where carriers are serving intermediate points on coach flights without 
providing coach fares from and to such points. An order issued concurrently 
herewith will initiate such an investigation. 

We believe that the 25 to 33 percent reduction in fares made possible by 
coach service would be of greater public benefit than the relatively modest 
overall reduction in fares which might be justified by current earnings. It 
appears to us that because of the greater risks involved, the existence of a high 
overall level of earnings is necessary to provide the economic climate which 
will induce the industry to move forward to extend coach service to the shorter 
and possibly less profitable segments. So long as the present level of earnings 
results in an aggressive development and extension of coach services we believe 
that the public interest will be better served by the encouragement of this devel- 
opment than by direct action to reduce the overall fare level. 

There is another factor which leads us to the conclusion that it is in the 
public interest, for at least a reasonable period, to permit fares which result 
in returns which would be considered excessive as an average return over an 
extended period. As the figures in Appendix A show there have been substantial 
variations in airline earnings over the history of the industry. Although for cer- 
tain periods they have been what might be considered excessive, over the entire 
period the average return has not been prima facie unreasonable. As the mo- 
tions to dismiss point out, better than average earnings are required in good 
times to offset less than average earnings in poor times. 

While, to a considerable extent, the depressed earnings in the early post-war 
years are explained by factors which the Board has found, in various mail rate 
decisions, should not properly be recognized for rate-making purposes under the 
required standard of honest, economical, and efficient management, we recog- 
nize that some fluctuations in earnings with general business changes are un- 
avoidable. 

Therefore, another factor which motivates our decision to dismiss the inves- 
tigation at this time is the belief that it is neither possible nor desirable to regu- 
late this industry by attempting to relate fares to returns in the short run. To 
do so would require lowering fares in times of prosperity and raising them 
when traffic conditions were poor. This would not make business sense and it 
is, therefore, our belief that both the industry and the public will be better 
served by a level of fares which reflects the cyclical needs rather than the 
needs of any particular year. 

With this philosophy in mind, it is our intent to examine any future fare 
or mail rate proposals, not only in the light of conditions prevailing at the time 
they are advanced but with full consideration of the abnormal earnings of 
prior years and the excess earnings which may be expected in the future, as indi- 
cated by such experience. In short, should earnings fall markedly in the future 
the carriers will be expected to absorb such losses without resort to fare or 
mail rate adjustments unless it can be demonstrated that such earnings are 
below the level necessary to provide a fair return over a reasonably extended 
period which includes the good years as well as the bad. 

Although for the reasons indicated we do not believe that a formal investiga- 
tion leading to possible rate action is necessary at this time there are a number 
of problems relating to fare structure and fare level which require further study 
80 as to provide the necessary background for Board consideration of future 
fare and rate problems. We have, therefore, instructed our staff to prepare 
such a study. The industry will be requested to cooperate on various phases 
of this project as to which their information and experience will be of value. 

In view of the foregoing considerations we have concluded that it is in the 
ee interest to grant the motions herein and to dismiss this formal pro- 
ceeding. 
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An appropriate order will be entered. 

Ryan, Chairman, Denny, Vice Chairman, and Gurney, Member of the Board, 
concurred in the above opinion. Lee and Adams, Members, filed the attached 
separate dissenting cepinions. 


APPENDIx A.—Summary of reported domestic earnings, investments, and return 
on investment, total trunkline carriers, 1939-52 


‘Stew ea lil hd 
|N et profit| Invest- | Return et profit] Invest- 
after ment | on ao, ment 


1941 2 
Ju 
1 


ly-Decembe 
941 4, 284 30, 336 
71, 421 
86, 837 
112, 023 
147, 561 


1 Net profit after taxes, before interest charges and preferred dividends, 

2 Fiscal year ended June 30, 

3 System investment for period is average of beginning and ending investment and is assigned to domestic 
operations on the basis of relative pees expenses. The investment figure used for each carrier is the 
sum of the net worth and long-term debt reported by it on forms 2780 and 41, and does not reflect any adjust- 
ments either upwards or downwards. 


Norte.—The foregoing are reported data adjusted for retroactive mail payments. 


MEMBER LEE, DISSENTING: 


I cannot agree with the majority’s decision to dismiss the General Passenger 
Fare Investigation case, Doc. 5509. In the 14 years of regulatory control under 
the Civil Aeronautics Board the air transport industry has never had a general 
passenger fare investigation. Finally, however, on April 9, 1952,’ in response 
to airline requests to increase passenger fares, the present proceeding was insti- 
tuted. Now, more than a year later, after going through many procedural steps 
including two prehearing conferences and the preparation of exhibits—which 
alone represent thousands of man hours and dollars, not only on the part of the 
Board but by the carriers as well—the majority is dismissing this important 
proceeding which is so much in the public interest. 

At the outset I wish to make it clear that my objection to dismissing this 
proceeding is not because I believe the airline fares are too high and should be 
reduced. I do not know if this is true because neither I nor the Board can make 
a finding on this question in the absence of an investigation such as the one 
the majority is now dismissing. But at the conclusion of such an investigation, 
the fares may be found to be entirely reasonable, and although it does not now 
appear likely, yet it is possible that they may even be found to be too low. This 
is a decision which can be reached only after completion of the investigation. 
My objection, therefore, to dismissing this proceeding is that there are certain 
fundamental issues which should be tried in this case if the Board is to fulfill 
its statutory duties under the Civil Aeronautics Act (1) by providing adequate 
standards for measuring the reasonableness of passenger fares, and (2) by 
finding solutions to the other specific problems which have been made a part of 
this proceeding. 

The majority’s reason for dismissing this investigation as set forth in its 
opinion is that present earnings, although excessive, are not unreasonable whet 
considered over a long period of time, therefore, should not be reduced. This 
gives me cause for concern because I feel that the majority has failed to grasp 
the fundamental objectives which this proceeding was designed to acomplish. 
If the sole purpose of this investigation were to reduce passenger fares, as one 
might conclude after reading the majority opinion, I too would agree that its 
continuation is not warranted. But that is not the case. As hereinafter pointed 
out, there are a number of important questions to be resolved in this proceeding 
in addition to the fundamental issue involving the Board’s statutory duty to 


1 Order Serial No. B-6305. 
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establish trial-tested standards for determining the reasonableness of fares. In 
fact, the question of whether fares should be reduced is not an issue at all at 
this time. That is a question which can only be answered after completion of 
this proceeding, a proceeding designed to place the Board in a position where it 
will be able, after evaluating all of the evidence, to cast a vote based upon an in- 
formed judgment as to whether the present fares are (1) too high, (2) reasonable, 
or (3) too low. 

The majority’s reason for dismissing this proceeding appears to stem from an 
unwillingness to have the Board placed in a position where it could order a fare 
reduction. This reluctance to trust the Board with the power it is supposed to 
have, seems to be based upon the assumption that the Board is so incompetent 
that it would vote to reduce fares even though such reduction would ruin the 
carriers. I cannot subscribe to such a lack of confidence in the Board’s capacity 
to properly evaluate all of the factors which would be involved in a decision 
concerning the fare level. 

As a justitication for its decision to dismiss the investigation the majority has 
expressed a desire to reguiate fares on the basis of long-term economic needs 
rather than the needs of a particular year. I agree with this objective which, as 
I see it, tends to stabilize fares and earnings over longer periods of time. A year 
ago the Board granted the carriers a fare increase of one dollar on each one-way 
ticket. Although that decision did result in a 16 million dollar increase to the 
carriers, my purpose in voting for that increase was to equalize, as far as possible, 
the disadvantages of short-haul operations as compared with long-haul operations. 
Since all one-way fares were raised one dollar, the increase was proportionately 
greater on tickets of smailer value than on those of greater value, and thus the 
increase resulted in a greater per mile charge for short trips than for long trips. 
This action by the Board, therefore, had the effect of (1) increasing passenger 
revenues by 16 million dollars and (2) creating a tapering fare structure, both of 
which were to continue pending decision on the merits after completion of the 
investigation. If other Members of the Board who voted for the one dollar 
increase were endeavoring to establish some measure of adjustment for short-haul 
operations on a temporary basis pending completion of the investigation as I was, 
then it is difficult to understand why they are now dismissing that investigation. 
On the other hand, if their purpose was to give the carriers a general increase 
of 16 million dollars, I cannot reconcile such action with the long-term economic 
need philosophy which the majority now advocates because the 16 million dollar 
increase was granted following the most prosperous period in aviation history 
when return on the carriers’ investment was running well over 14 percent after 
taxes. 

3ut irrespective of the reaons involved in permitting the one dollar increase— 
whether it was for the express purpose of adjusting the profits of short-haul 
operations or whether it was in response to the various airline pleas that the 
industry was so sharply affected by a trend of inflation that an unward adjust- 
ment of the fare level was immediately required—the fact remains that the one 
dollar increase was permitted to become effective as an INTERIM MEASURE 
ponding completion of the investigation at which time a decision would be made 
on the merits after a consideration of all the facts. How can the majority justify 
its decision to dismiss this investigation without fulfilling its statutory duties to 
determine whether its decision permitting the one dollar increase was a proper 
one? And how can the majority dismiss this investigation without considering 
the problems raised by the change in fares from a uniform fare per mile to a vari- 
ation in fare per mile in acordance with the length of a passenger trip? Surely 
the Board must want to know what effect the one dollar increase has upon the 
composition of trunkline traffic—what effect this increase has on the revenues 
from hauls of various lengths, and finally, what problems a nonuniform fare 
raises. These are only some of the issues in the investization which the majority 
now finds it unnecessary to decide. It is indeed difficult to reconcile dismissal of 
this preceeding with previous Board action when only a few months ago the ma- 
jority was eager to solve these problems and to find out whether the decision to 
increase fares was a proper one, as evidenced by its order of October 17, 1952,’ 
which stated : 

“We believe that these two major issues, the general level of fares and the 
tapering fare structure, are important and should be decided as promptly as 
possible.” [Italics supplied.] 


Certainly these problems are no less important today than they were seven 
months ago. On the contrary, it might well be argued that there exists today 
an even greater need for expeditious decision on these issues than existed when 


* Order Serial No. E-6894. 
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the Board said they “should be decided as promptly as possible.’ Since that 
time traffic has continued to grow. Costs have stabilized despite the integra- 
tion of large amounts of new equipment. Profits, although slightly down from 
the peak level of 1951, have remained at a high level, and if allowances are 
made for the effects of a series of major accidents during which time the 
Newark Airport was closed, as well as the gasoline shortage, they would com- 
pare very favorably with the previous year. 

Another argument which the majority uses to support its decision for dis- 
missal of this proceeding is that better-than-average earnings are required 
in good times to offset less-than-average earnings in poor times. This again 
assumes that the primary purpose of this proceeding is to reduce earnings, an 
assumption with which, as I have already pointed out. I cannot agree. I do, 
however, agree with the majority’s statement that carriers should be allowed 
to attain the goal of financial stability which would place them in a position 
to weather the lean years. And this raises one of the most serious problems 
which results from the majority’s dismissal of this case. One of the issues 
under consideration in this proceeding is whether an equalization reserve should 
be established so that excess earnings during prosperous times will be available 
to assist the carriers during poor times. This issue is very closely related 
to the general level of fares because such an equalization reserve constitutes 
the very method by which the majority’s objective can be accomplished. Unless 
such a method is employed, how can there be any assurance that the excess 
profits which the carriers are permitted to keep will be saved for the lean 
years? 

The Board has on several occasions taken an unalterable position that it 
will not fix mail rates for periods prior to the filing of a rate petition.’ If, 
therefore, excess profits earned on a closed rate during good times are not 
retained, it is difficult to see how it would be possible to offset these earnings 
in a rate proceeding in which the Board is prohibited by law from going behind 
the date of the filing of a petition. While this issue of establishing an equaliza- 
tion reserve was injected into the Braniff Mail Rate case, Docket 5142, it was 
of necessity limited in scope to Braniff alone. It is interesting to note, however, 
that in spite of its limited application, the carriers apparently did not like it 
since the Air Transport Association submitted a brief which opposed the estab- 
lishment of such a reserve. 

I have already pointed out the necessity for continuing this investigation in 
order to consider such important problems as the tapering fare issue, the 
question of establishing an equalization reserve, and the justification for the 
previous decision which permitted an increase in passenger fares. These are 
not the only issues which are involved in the General Passenger Fare Investiga- 
tion and which are now being dismissed. The investigation also contained the 
question of whether the present method of figuring profit on investment should 
be changed to an operating ratio concept. In addition there was folded into this 
investigation the question of whether the charging of first-class fares on segments 
of conch flights constitutes unjust discrimination. Apparently the majority has 
become concerned over this issue because it now agrees to set up a new and 
separate investigation to decide this question. While this issue of unjust dis- 
crimination raises an important problem and I agree it should be disposed of 
as quickly as possible, surely the majority does not contend that this problem 
which relates to only two carriers is comparable to some of the industrywise 
issues such as the general level of passenger fares, the equalization reserve, or 
the tapering-fare structure, which were part of the passenger-fare investigation 
case. It would seem more reasonable if the majority feels impelled to keep alive 
only portions of the investigation, to preserve the more important issues rather 
than the relatively minor ones. 

Apparently the majority is not impressed by the complexity or the importance 
of the problems which are being dismissed without consideration, because the 
only reference made to these issues by the majority opinion is a single sentence 
which states that “There are a number of problems relating to fare structure and 
fare level which require further study so as to provide the necessary background 
for Board consideration of future fare and rate problems.” But even this is 
inconsistent with the position taken on August 15, 1952, when the Board in 
answer to various motions seeking to dismiss the investigation, said: “The 
Board further believes that the public interest requires the continuance of the 


'TWA vy. C. A. B. (336 T. S. 601 (1949)) : Capital Airlines. Inc. vy. C. A. B. (171 Fed. 
2d 3829 (Ann. D. C. 1948). Cert. Denied. 836 U. S. 981 (1949)). 
4 Order Serial No. E—6894. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 161 


General Fare Investigation inasmuch as it involves a number of basic issues 
which it is in the public interest for the Board to investigate.” 

I do not share the belief of my colleagues that these complex issues can be 
adequately disposed of by a staff study. Only after a formal proceeding, where 
the evidence of record has been tried in the fires of cross-examination, would the 
Board be in a position to make findings and issue orders. The unilaterial nature 
of a staff study is not a substitute for such an investigation. Investigatory pro- 
ceedings under the Civil Aeronautics Act, such as the General Passenger Fare In- 
vestigation case, are designed to permit a complete study of the problem after 
which time the Board is then in a position to take appropriate action to discharge 
its statutory duties. By dismissing this proceeding and substituting a staff study, 
the majority is tying the Board’s hands so that no matter what facts may be 
developed by the staff, the Board will be powerless to act without first instituting 
an entirely new passenger fare investigation. 

JosH Lee. 

ADAMS, MEMBER, DISSENTING: 

I dissent from the action of the majority which brings to an end an investi- 
gation of our air passenger fare structure in this country, one year after this 
Board by unanimous vote decided to hold such an investigation. The majority 
decision here, to my mind, is tantamount to a refusal to follow an express man- 
date of the Civil Aeronautics Act which brought this Board into existence and 
the action to dismiss is particularly unfortunate, I feel, when viewed in the 
light of the past 14-vear period of Board inactivity relative to the fares charged 
our airline travelers. 

This continued refusal to face and resolve the problems relating to airline 
passenger revenues which have comprised more than 82 percent of all revenues 
earned by our domestic trunklines since 1938, contrasts sharply and unfortunately 
with the Board’s willingness to spend substantial effort, time and money over 
the years investigating airmail and air freight revenues received by the carriers 
which, all told, amounted to only 15 percent of airline revenue earned during 
the Board's existence. 

The financial results of our domestic trunkline carriers, over either the entire 
pust 14-year period or in more recent years, provide ample justification for 
continuance of this investigation. Certainly, the operating results of the last 
year—since this Board decided to investigate our air fare structure—argue for 
a continuance of this investigation. The arguments of the airlines, apparently 
agreed to by the majority here, against its continuance, are based upon only 
a partial statement of the significant facts and are predicated upon a gross mis- 
conception of this Board’s statutory duty under the Civil Aeronautics Act. 

In the following I shall develop in more detail my own position and my 
reasons for believing that the majority has not successfully borne the burden 
of proving the lack of need for the continuance of this fare investigation—a 
burden which it assumed, of course, when it terminated this case a year after 
the Board had begun it. 


THE PURPOSE OF THE INVESTIGATION 


A reading of the majority's opinion indicates some serious confusion as to 
the purpose the Board had in mind in instituting the general passenger fare 
investigation. The majority feels apparently that the investigation was begun 
with the single purpose of reducing fares. Contrary to the majority’s convic- 
tion, the Board’s orders indicate no such narrow purpose and I certainly had 
formed no such preconception. I believe that an examination of official Board 
Statements on the matter clearly demonstrates that the Board was more inter- 
ested in evolving sound principles of passenger fare construction and of deter- 
mining the reasonableness or unreasonableness of the fare level than in bring- 
ing about an overall reduction in passenger fares. 

Admittedly, one item which prompted the investigation was the $16,000,000 
additional level authorized by a majority of the Board (over my dissent) against 
the travelling public without a real, factual investigation. The reasonableness 
of this specific additional charge was to be one issue in the case, but only one. 
Other matters, including the reasonableness or unreasonableness of earnings 
levels and the proper relationship between profits and the level of passenger 
fares were also to be investigated. Also included was the issue of changing 
from our profit-on-investment concept to an operating-ratio concept in evaluating 
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the reasonableness of airline earnings.’ In connection with the reasonableness 
of earning levels, a further issue in the case, at least by implication, is the 
possible need for establishing an earnings reserve policy, whereby a portion of 
the profits accrued during periods of high earnings could be used to offset losses 
of other periods. 

All of these matters were to be explored in a formal investigation. A staff 
study of the more basic facts relative to the then-proposed fare increases had 
been completed even a year ago, and the factual findings in that study, as well 
as the conclusions which they indicated, conflicted with what studies and con- 
clusions the carriers submitted to the Board. A further staff study, merely to 
gather additional facts, could obviously not resolve this conflict, and therefore 
the Board decided to hold evidentiary hearings so that a sound solution could 
be reached in a professional and workmanlike manner. 

The Board stated, when we began this proceeding, that the investigation was 
designed generally, 


“* * * to determine whether the fares and charges * * * in tariffs presently 
on file or subsequently filed * * * are unjust or unreasonable, unjustly dis- 
criminatory, unduly preferential, unduly prejudicial, or otherwise unlawful, and 
if found to be unlawful to determine and prescribe the lawful fares, rules, regu- 
lations and other provisions for each of the respondents individually or jointly 
with one or more of the other respondents for the transportation of passengers,” ’ 

The investigatory order was issued, as we stated, because certain proposals of 
the carriers for increased one-way passenger fares, for cancellation of round-trip 
discounts, and for other changes in rules, regulations and tariff provisions ap- 
peared to involve; 


“* * * a substantial increase in fares, a departure from the historic manner of 
constructing fares, and may increase the earnings of the carriers beyond a 
reasonable level and that the proposals may be unjust or unreasonable, unjustly 
discriminatory, unduly preferential, unduly prejudicial, or otherwise unlawful, 
and that a general investigation of passenger fares is warranted and desirable.” * 

This first order of April 1952 was amended and clarified in October, November, 
and December 1952. Our basic objectives for this investigation have consistently 
remained broad ones, contemplating the attainment of sound fare-making prin- 
ciples. As we stated in October 1952: 

“In instituting this proceeding we wished to explore broadly both lines of 
inquiry—the level and the structure of fares—not only with respect to the par- 
ticular change of one dollar proposed by the carriers in this proceeding but also 
with respect to the general problems of the proper fare level and relating to the 
proper taper, if any, in the fare structure.” 

I have reproduced as an appendix to this dissent our final statement of the 
issues in this investigation. In view of the Board’s refusal to inquire into such 
matters of basic passenger fare policy for the past 14 years, I have great diffi- 
culty understanding how one can deduce, from a reading of these issues, that the 
only or even principal purpose of this investigation was to reduce fares. 

As I indicate later in this dissent, although some facts point to the desirability 
of reducing fares, a reduction is certainly not the only outcome originally antici- 
pated for this case. In connection with a tapering fare structure, for example, 
there is first the question of its desirability. Upon what facts would such a fare 
structure be justified or unjustified? Assuming that after a hearing such a fare 
structure is indicated, how would it most efficiently be put into effect? Obviously 
not by simply reducing fares, since a general reduction would not result in 3 
tapering fare structure. 

Again as to the one dollar per ticket (or $16,000,000 total) increase in fares 
which was authorized in April 1952, there are several questions which may have 
no relationship to reducing fares. My dissent to this action was based upon 
the complete lack of orderly procedure or factual record which preceded the 
action. Subsequent revenues and traffic volumes may well have justified the 
action no matter how ill-advised that action was initially. If so, why not leave 
it in? If the investigation reveals that other similar increases of lesser amount 


1 Most all of the airlines have likewise pobiiciy indicated their interest in the possible 
adoption of the operating-ratio concept by the Board. 
ee a No. E-6305, dated April 9, 1952. 
ee page 
* Order Serial No. E—-6894, dated a 17, 1952, E-6969, dated November 21, 1952 
and E-—7037, dated December 16, 195 
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are warranted, with or without compensating reductions in long-haul fares, why 
not authorize them also, particularly if the Board and the carriers agree on the 
basie desirability of the tapering fare principle? The investigation was meant 
to adduce facts, upon which the Board would evolve a sound, well reasoned, pas- 
senger fare policy; such a policy as this Board has never had, and won't have 
until a true investigation has been held. 

I have already indicated why the Board originally decided to have a formal 
hearing and investigation rather than a staff study of these issues. The ex- 
hibits which Bureau Counsel has since prepared, together with those submitted 
by the carriers themselves preparatory to the hearing in this caSe, are con- 
vincing evidence of the need for a formal hearing rather than further staff 
studies. Just as was true a year ago when the facts and conclusions of our 
staff study differed sharply from those of the carriers, so also now the exhibits 
of our staff and the conclusions indicated by them contrast sharply with the 
carriers’ data. It should be reasonably apparent, therefore, that further staff 
studies hold forth little hope of solving the various issues which have been in- 
cluded in this ease by the Board. A formal investigation is clearly required. 


A STATUTORY DUTY BYPASSED FOR 14 YEARS 


Only through an investigation of the kind which this Board unanimously 
ordered just a year ago into the airline fare structure can the Civil Aeronautics 
Board properly develop and regulate airline industry prices in the public interest. 
During the entire period since its creation by the Civil Aeronautics Act of 1938 
this Board has never yet carried through an investigation of the prices charged 
the travelling public of this country by the airlines. This is true despite the 
fact that section 2 of the Civil Aeronautics Act laid down the following basic 
policy : 

“Sec. 2. (52 Stat. 980, 49 U. S. C. 402) In the exercise and performance of 
its powers and duties under this Act, the Authority shall consider the following, 
among other things, as being in the public interest, and in accordance with the 
public convenience and necessity. * * * 

“(c) The promotion of adequate, economical and efficient service by air car- 
riers at reasonable charges without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive practices.” [Emphasis added.] 

In other words, for 14 years, although many thosuands of individual fare 
changes have been filed by our air carriers, and although at various times basic 
methods of constructing air fares by them have been drastically altered, this 
Board has never investigated the overall fare structure of the air transportation 
industry to determine whether the charges made for passenger services by the 
air carriers are in fact reasonable. The effect of the majority decision here is to 
perpetuate this obvious vacuum in the work of the Civil Aeronautics Board aud 
I refuse to be a party to such continued neglect of our statutory duty. 

Twice before, in 1943, and again in early 1945, the Board attempted an investi- 
gation into the rate structure of the domestic airline industry. Each time the 
Board’s efforts were successfully thwarted. There was no investigation, no 
hearing or other orderly method evolved for the devolpment of a factual basis 
upon which to predicate sound principles and policy relative to our passenger 
fare structure. 

On February 27, 1943,‘ noting the very high airline profits of 1941 and 1942, the 
Civil Aeronautics Board ordered 11 of our 16 domestic trunklines to show cause 
why air passenger fares should not be reduced 10 percent and in the same order 
instituted an investigation into all airline rates and fares. Although some air- 
lines subsequently reduced various fares, there was no blanket reduction of 
fares such as that envisioned by the Board in its show cause order. The reduc- 
tions which were put into effect were for the most part compromises which indi- 
vidual carriers worked out and which the Board accepted. Further investigations 
were dropped.* 

Again, almost two years later, having seen airline profits mount steadily 
through 1943 and 1944, the Board issued investigatory orders,‘ adopted on De- 
cember 22, 1944, requiring the four largest domestic trunklines to show cause why 
their mail rate should not be reduced from 60 cents per ton-mile to 32 cents per 


* Order Serial No. 2164, dated February 27. 1943. 

'Order Serial No. 2302, dated June 10, 1943: 2344, dated July 7, 1943: 5102. dated 
August 21, 1946. 

* Order Serial Nos. 3350, 3351, 2352, and 32353. 
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ton-mile. Rates to be charged shippers for express and air freight were also 
to be investigated. 

Less than eight months after the adoption of these show cause orders the 
Board on August 7, 1945, issued revised show cause orders to the Big Four 
trunklines increasing the proposed new mail rate from 32 cents a ton-mile to 45 
cents a ton-mile." The August 1945 show cause orders also differed from those 
of December 1944 in that no mention was made of an investigation into the rates 
to be charged shippers for express and air freight. 

It is interesting to note that while in neither the December 1944 nor the August 
1945 show cause orders did the Board mention passenger fare levels, it was during 
the first seven months of 1945 that the airlines themselves reduced passenger 
rates drastically. The resulting passenger fare level was the lowest ever at- 
tained in this country, either before or since. 

The significance of the Board action and the carrier counteraction should be 
clearly understood. As an answer to a threatened Board reduction of mail 
rates, the carriers agreed to some reduction in those rates, but the carriers 
themselves suggested reducing passenger rates. For the second time, then, 
the Board agreed to a compromise solution drastically affecting passenger fares, 
without the Board insisting on the development of a factual record in public 
hearing, up which to base a far-reaching decision. The upshot of this failure or 
refusal of the Board to perform its duty under the Act in promoting reasonable 
charges for airline passenger services was a fare level in 1946 and early 1947 
which the carriers have pointed to consistently since then as the primary cause 
of the airline depression of 1947 and 1948. 

In view of the many other factors which contributed to the dark days of 
that time, I question the accuracy of attributing the air industry’s near bank- 
ruptcy to the single factor of fare lavel; and obviously the carriers, rather than 
the Board, were responsible for the low 1946 level of fares. On the other 
hand, the Board was to blame for permitting itself to be maneuvered into 
decisions determined without an evidentiary hearing similar to the one here 
being dismissed by the majority. 

History repeated itself in 1948. After two years of very serious losses 
experienced by almost all of the trunklines and despite passenger fare increases 
in 1947, the Board called a conference of the trunklines to be attended by the 
Board, its staff and the heads of the trunkline carriers. As stated in the Press 
Release, this meeting was “for the purpose of discussing various problems 
relative to passenger fares and airline costs”.® 

Just as the majority is advocating now in 1953, the Board’s staff had in 1948 
prepared a study entitled, ‘Selected Statistics Pertaining to the Economic 
Condition of the Air Transport Industry.” This study, and the facts which 
it presented, were to provide a basis for formulating corrective action. After 
the conference had been concluded with no agreement reached, the airline fare 
picture was in a highly confused state. Various changes were made in airline 
fares, but it should be noted that these changes were made by individual air- 
lines themselves and were made just as much in spite of the conference as 
because of it. In the absence of a formal proceeding, the Board could not 
direct appropriate action. The 1948 conference, therefore, again without an 
evidentiary hearing or investigation in any sense, was completely ineffectual. 
For the third time, air fare changes were made by the airlines without adequate 
consideration and review by the Civil Aeronautics Board. 

The foregoing very brief record indicates that, just like the legendary road 
to perdition, the Board’s “road” was “paved with good intentions’; it was also 
well interlaced with detours and dead ends. Decisions simply were not being 
made on the basis of facts and principles adduced at a hearing which, as I 
understand it, is the basic purpose of any investigation. The Board’s experience 
with its 1948 conference should indicate that a staff study is no substitute for 
an evidentiary hearing before an Examiner. This is particularly true where, 
as here, the Board already knows, on the basis of the exhibits filed by the 
parties, that a basic conflict exists which cannot be resolved by further staff 
study. 

As I see it, the majority’s action in this case is simply a repetition of one of 
the most unfortunate phases of the Civil Aeronautics Board’s history. I cannot 
justify in my own mind a continuation of what appears to be a Board policy 
which flouts an express admonition in section 2 of the Civil Aeronautics Act. 


7 Order Serial Nos. 3950, 3951, 8952, and 3953. 
8C. A. B. Press Release 48—64, dated August 10, 1948. 
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“PENNYWISE AND POUND FOOLISH” 


Entirely aside from the admonitions of the Civil Aeronautics Act and the past 
difficulties which have resulted in part, at least, because of the lack of a soundly 
determined Board passenger fare policy, the present investigation is required 
by the overwhelming importance of passenger revenues in the overall airline 
revenue picture. The following table segregates the total domestic trunkline 
revenues from 1939 to 1952 into their principal categories: 


Source of domestic trunkline revenues, 1939-52 


| 
Amount (in Percent of 
thousands) total 





Passenger revenues --- --- - sires eshe a ne $3, 555, 779 | 82.3 
Mail payments ‘ es ae . arate ; 437, 489 | 10.1 
Air express and freight ‘ ; 5 234, 409 | 5.4 

; ddinitdtbicebhd lace ta 94, 242 2.2 


di 22 
4, 321, 919 | 100.0 


t 


In view of the fact that passenger revenues have accounted for more than 
§2 percent of all revenues received by our trunklines in the last 14 years, it 
seems increditable to me that we have not yet carried through an investiga- 
tion into the principles upon which passenger rates have been sporadically 
raised and lowered, and principles upon which the overall passenger fare level 
is justified. 

The Board’s devotion through the years to the airmail pay problem serves 
to point out what appears to me to be its somewhat distorted sense of values. 
The highly trained staffs of every airline and of this Board have spent literally 
hundreds of thousands of man hours (and even more dollars) in developing 
techniques to evaluate managerial economy and efficiency so that this Board 
can determine just what is a reasonable level of mail pay for individual 
airlines or groups of airlines. It is certainly proper that this has been done 
and I am confident that the tremendous amounts of time and money expended 
by the Board and the carriers in this effort have been well spent. 

It must be recognized, however, that pursuant to all of this hard and expen- 
sive work less than 438 millions of dollars have been paid by the Federal Gov- 
ernment to the domestic trunklines in the form of mail pay in the entire 
14 years of the Board’s existence. In striking contrast, the airline passengers 
of this country whom this Board is duty bound to protect, have paid eight times 
that amount of money to our domestic trunklines in the same period. 

Within the last year another aspect of the overall problem developed, which 
serves to highlight the anomalous lack of interest displayed by the majority 
in the passenger fare question. Just 13 months ago on April 9, 1952, a majority 
of the Board authorized a one dollar per ticket passenger fare increase. I dis- 
sented from this action on the grounds that the total amount of money involved 
an additional levy against the air travellers of this country of some 16 million 
dollars a year (according to the figures of the carriers themselves) and I felt 
that this substantial an increase in passenger charges should not be made 
before a factual record had been established in an investigation. With no such 
record and based only on facts submitted by the airlines (the accuracy and 
significance of which were open to serious question as I pointed out) the 
majority nevertheless gave its blessing to this additional 16 million dollar levy. 

Contrast this hurried action with the Board’s serious concern, expressed both 
to Congress and the general public in testimony and speeches, regarding the size 
of the local service carrier subsidy bill which approximates 23 million dollars 
per year. In defense of that subsidy bill the Board can at least say that it 
has thoroughly investigated management efficiency, disallowed costs which it 
has found to be excessive, recognized only that amount of investment which 
has been reasonably used in the public interest and has in other words a full 
factual record, open for the examination of any interested party upon which to 
support its decisions. No such basis existed, of course, for the 16 million dollar 
increase in air passenger fares, granted on April 9, 1952. 

The table on page 11 shows that since 1939 air express and freight revenues 
of our domestic trunklines, totalling $234,000,000, accounted for only 5.4 percent 
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of all revenues of these airlines. In August 1947, however, the Board instituted 
the Air Freight Rate Investigation’ to determine whether freight rates and 
charges were unjust or unreasonable under various sections of the Civil Aero- 
nautics Act. After public hearing in February 1948 before one of its Examiners, 
the Board issued its first opinion in this investigation in April of that year.” 
In many supplemental opinions and orders, the minimum rates determined in 
its April 1948 decision by the Board were modified.” 

Just as in the case of the Board's labors in mail-rate proceedings, I am sure 
that the time and effort spent in evolving ratemaking principles to be applied 
in the air freight field was worth while. All of the labor, however, concerned 
itself with only the air freight portion of the $234,000,000 total, a total which 
comprised less than 6 percent of the total revenue received by our trunklines 
in the last 14 years.” 

In contrast to the substantial and laudable progress made by the Board in the 
air freight rate field, there has been practically none in the area of passenger 
rates, affecting some 82 percent of total trunkline revenues. The Board’s ap- 
parent predilection with relatively small problems in the overall sense can be 
accurately described in my opinion as a “penny wise, pound foolish” philosophy, 


FACTS ALREADY KNOWN REQUIRE THIS INVESTIGATION 


Thus far I have argued for a continuance of our investigation of passenger 
fares because of the specific terms of the Civil Aeronautics Act and the pre- 
occupation of the Board with rate matters in other fields in which airline 
revenues have amounted to only a fraction of those in the passenger field. 
Aside from either of these reasons for continuing the passenger fare investiga- 
tion, however, I am convinced that its continuance is required in the publit 
interest by the trends in financial results of our domestic trunklines. 

I propose to discuss these trends in operating results not only because they 
argue for the continuance of the investigation but also since they indicate 
clearly to me that anything short of a formal, public investigation—such as a 
Board staff study without a hearing—can consist only of a refinement of facts 
which are already well known now by the Board. No really useful purpose 
will therefore be served by such a staff study. The net effect of the study can 
only be further delay in a matter which has already been allowed to drag on 
entirely too long. 

When the study is completed the Board will be in almost identical position to 
its present one or to its position of a year ago when this investigation was started. 
Whether the study indicates the need for adoption of a tapering fare structure, 
whether it shows that short-haul fares might be increased another dollar while 
long-haul fares might be decreased a dollar, and whatever it shows as to the rea- 
sonableness or unreasonableness of airline earnings or new techniques suggesting 
abandonment of earnings on investment in favor of the operating ratio technique 
of determining profits (a proposal made by some industry spokesmen intended 
to produce greater financial stability to the airlines)—none of these findings, 
however well substantiated, can be activated by this Board without first holding 
a public hearing and investigation. 

The factual record achieved by our airlines and particularly the recent trends 
in operating results belie the arguments of the carriers and the majority that 
this investigation is ill-timed and will necessarily be unfruitful. Briefly sum- 
marized, these arguments include the claim that airline profits have not been and 
are not excessive, that air fares have not gone up as have other consumer prices 
despite general inflationary trends and increasing costs to the airlines and finally, 
that since there is no public clamor for the investigation, why not call it off? 

® Order Serial No. E—754, eéontet Anguat 15, 1947. 

29 C, A. B. 340, decided ty 21, 1948. 

1 Orders Serial Nos. E-1415, B—1639, E-1806, E-2023, E-2184, E—-2697, B-4048, E-4121, 
E-4890, E-4808, E—5648, E-6698, and 706. 

12The Air Freight Rate Investigation was prompted, of course, by an actual rate war 
among the air carriers—scheduled and nonscheduled—most interested in the development 
of air cargo. In a sense, then, that investigation was forced upon the Board, in a manner 
unlike the present passenger-fare problem. Small comfort can be derived from that fact, 
however, since as I later point out (p. 21) this Board was established to protect the public 
interest, upon the Board's own initiative when necessary—rather than solely in those cases 
where organized pressure pease cause sufficient “public clamor” to overcome Board inertia. 


The effects of an unsound fare policy may be far more disastrous in the long run, even 
though less dramatic, than those of a rate war. 


nae 4 ee mo oe tt eet ot 
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The mere statement of these arguments indicates their controversial nature 
and the possible error resulting from a complete acceptance of the “facts” upon 
which they are based. It is simply a truism for me to state that these very argu- 
ments bring into sharp focus the obvious need for this investigation to determine 
just what the facts are, all of them, and what they mean. 

I have reproduced on the chart below the profit on investment after taxes for 
our domestic trunklines since 1938. The solid straight line portrays the average 
profit earned by the carriers during the entire 14-year period. The dashed line 
represents a 5-year moving average period. 


Profit on Investment After Taxes 
Domestic Trunxlines 
(145 Years - June 30, 1938 - Nec. 31, 1952) 


% Profit 


—— Calendar Years -—— 


Ls} Year Average 
=---- Five-Year Moving Average 


It will be noted that for the five years ended December 31, 1952, our domestic 
trunklines earned a profit on investment after taxes of almost ten percent (9.93 
percent). I have also shown on the chart an estimate of what this profit figure 
will be at the end of the present year, 1953. Assuming that our trunklines 
realize in 1953 the same profit which they actually earned in 1952 and assuming 
further a reasonable increase in their investment base similar to that experienced 
in 1952 over 1951, our domestic trunklines in the five years ended December 31, 
1953, will probably have averaged more than 12% percent (12.55 percent) on 
investment after taxes. 

Again, this fact doesn’t impel me to the conclusion that some drastic and 
immediate ent in passenger rates is required; but it certainly indicates the 
desirability of an investigation of this problem in the public interest, rather than 
merely the need to begin a study of the facts. 

Further staff study, no matter how elaborate, cannot alter the fact that airline 
profits exceeded 14 percent after taxes in 1951; and have likewise, in 1952, 
exceeded that figure. Recently reported earnings of many of our trunklines 
indicate, furthermore, that the first quarter of 1953 brought with it much greater 
profits than those experienced in that quarter in 1952. The Board already knows, 
and therefore needs no staff study to find out, that on a five-year moving average 
basis airline profits are increasing, and have done so since this investigation 
began. To whatever extent airline earnings, therefore, prompted a unanimous 
Board one year ago to begin this investigation, that same argument applies with 
greater force now. Certainly the facts as to airline profits cannot be used as a 
reason for now dropping the investigation and perhaps that is why the matter 
is not really discussed by the majority. 

The fact that air fares have not increased as have other consumer prices is 
certainly significant. It must also be admitted, however, that airline costs have 
actually declined over the last 14 years, so that to my mind the conclusion to be 
drawn from the first proposition is open to question. The facts as to trends 
in unit expense and unit revenue are shown in the following chart: 
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Passeuper hevenue Per "assenger “ile 
and Total Sperating Expense Per Passenger “ile 
Domestic Trunklines 


mX~ 
A ~x Unit Expense ,.~ “a 
~ xe 


~ 
Xt — ~ 
it eee 


Unit Revenue 


yx) 
--- Calendar Years —— 


It is immediately apparent, as the airlines claim, that passenger revenues 
in the 1950-1952 period were only slightly higher per passenger mile than they 
were before the war in 1989-1941. Jt is equally apparent however, that unit 
expenses on the same basis were appreciably lower in the last three years than 
they were before the war. 

I have shown these revenue and expense trend lines on a passenger-mile basis 
because the airlines have argued continually on that basis about the lack of 
increase in passenger fares. If we measure operating expenses (and not only 
passenger revenues but all commercial revenues) on a ton-mile basis, the same 
picture is presented somewhat more accurately. 

I have made such a comparison and have found that in the three prewar 
years—1939, 1940, and 1941—commercial revenues per revenue ton-mile aver- 
aged 49 cents. In the three most recent years—1950, 1951, and 1952—such 
commercial revenues averaged 51.6 cents, for an increase of only 5.3 percent. 
In striking contrast, however, operating expenses per revenue ton-mile, which 
had averaged in the earlier years 61.5 cents per ton-mile, had declined to 47.4 
cents per ton-mile for a decrease of 23 percent.” 

It is therefore at least debatable how much has been shown by the state- 
ment that air fares haven’t gone up as have other prices. Why should they 
have, when, through increased efficiency of management and equipment oper- 
ated, expenses have gone down for the airlines at a rate unmatched by almost 
any other industry? 

It is the purpose of the General Passenger Fare Investigation to evaluate 
the significance of statements like this and to make sure that not only these 
statements and the facts supporting them be examined, but also that other 
statements and facts of equal or greater significance should be thoroughly 
explored. 

FARE INVESTIGATION VS. COACH DEVELOPMENT 


The majority points to the uncertainties of the present situation in regard 
to overall traffic volumes and to future financial uncertainties which may result 
from the further expansion of coach services. The majority proposes to dis- 
miss the present fare investigation lest an inquiry into earnings levels of the 
trunklines discourage the carriers from further expansion of air coach service. 
This argument assumes that the only outcome of this case will be an overall 
reduction in fares, and I have already shown that this assumption is fallacious. 

The majority implies, further, that continued high carrier earnings will in 
fact cause the airlines to greatly expand coach services. The record does not 
support this hope. Despite the high earnings levels of the last several years, 


18 This decline in unit expense is accounted for in large pert by the phenomenal increase 
in airline employee jeeceeene coring the past decade, venue ton-miles per trunkline 
employee in 1951-1952 averaged 18,777, an increase of 121 percent over the proseetrty 
in the years 1940-1941. It should also be noted that this amplogse productivity is still 
increasing—that of 1952 being eight percent higher than that of 1951. Here again, there 
ee jot trunkline trends argue for a continuance, rather than a cessation of this 
nvestigation. 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 169 


air coach expansion by our trunklines was slow, particularly in its early stages, 
and even today—more than seven years after the service was introduced to the 
travelling public in this country—it is confined for the most part to only our 
most lucrative markets. This history, therefore, impugns the validity of the 
“more earnings—more coach” argument. 

The majority in this argument also presumes that a continued expansion of 
low fare air coach service must adversely affect earnings. The best answer 
to this fear is the fact that air coach operations have consistently been profit- 
able, and as I have pointed out in written dissents and directly to the public, 
the increasing development of low far air coach passenger revenues represents 
the most favorable aspect of the entire airline situation today. Its continued 
expansion by broadening and stabilizing the revenue base of our air carriers, 
can be the economic salvation of the airline industry. Low fare coach service 
has been offered the air travellers in this country since 1946. Now, in 1953, in 
its eighth year, coach service should not have to be sold to the airlines—the 
airlines ought to be and are selling it to the general public. In view of these 
facts, it ill behooves the majority, I think, to attempt to justify its dismissal 
of the general passenger fare investigation on the grounds of the air coach pro- 
gram—a program which has met the unqualified approval of the traveling 
public, and has justified the faith of its most sanguine proponents. 


THE “PUBLIC CLAMOR” ARGUMENT 


The final argument advanced by the airlines is that the investigation should 
be terminated since there is no public clamor for its continuance. One effective 
answer to this is simply that I find no reference in the Civil Aeronautics Act to 
the principle that this Board has been established by the Congress of the United 
States to conduct only those inquiries which have arisen in response to a public 
clamor. How one can read the declaration of policy set out in section 2 of that 
Act and feel that the Board’s investigations should be relegated to the position 
of responding to outside pressures and should not be those which the Board 
instigates on its own initiative completely escapes me. 

The Congressional mandate contained in the Act which created this Board is 
crystal-clear. At almost every place in that Act in which the Board is given 
some power to regulate, promote, develop and encourage air transportation in 
all of its various phases, the Board is adjured to do so if necessary in the public 
interest on its own initiative. 

Furthermore, the absence of “clamor” does not mean that the public is satis- 
fied with the present fare structure. I feel that the air travellers in this country 
have already expressed themselves in a clear and vociferous fashion as to their 
interest in what they are being charged for air transportation. The spontaneous 
and avid acceptance of low fare air coach service in recent years is sufficiently 
clear testimony of their interest in fare matters to provide the Board with ample 
justification (if such is needed) for interesting itself in the passenger fare 
problem. 

As I have stated many times in other opinions, I cannot bring myself to believe 
that the Civil Aeronautics Board was established to act only responsively; or 
should be dedicated to a philosophy of preserving the status quo—a philosophy 
implicit in the responsive role which certain interests would have this Board play. 

It is up to the Civil Aeronautics Board to take the lead in the development of 
sound principles and policy on matters, such as the one now before us, which 
importantly affect the welfare of the public and the airline industry. This is 
particularly true in matters such as airline prices where we have been given 
explicit instruction to do so by the Congress of the United States. I sincerely 
believe that the best interests of the airline industry, the travelling public and 
the Government can only be served by a factual, professional look at airline fares 
as originally proposed by the order here being dismissed. 

JosePH P. ADAMS. 
APPENDIX A 


Isstes To Be RESOLVED IN THE GENERAL PASSENGER FARE INVESTIGATION 


(A) Is the general fare level of domestic fares (standard and tourist) now 
existing just and reasonable and, if not, what percentage increases or decreases 
on an overall basis should be permitted or prescribed? 

(B) (1) Does a general policy of constructing fares so that the rate per 
mile varies with length of passenger trip result in fares which are unjust or 
Unreasonable, unduly preferential or prejudicial, or otherwise unlawful? 
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(2) Does a general policy of constructing fares so that the rate per mile 
does not vary with length of passenger trip result in fares which are unjust 
or unreasonable, unduly preferential or prejudicial, or otherwise unlawful? 

(C) Does the dollar per ticket increase result in fares which are unjust or 
unreasonable, unduly preferential or unduly prejudicial, or otherwise unlawful? 
And if found to be unlawful, what changes in such fares should be permitted 
or prescribed therein and how should such changes, if any, be effected? 

(D) Is the charging of first-class fares on segments of flights designated and 
operated as coach flights unjust or unreasonable, unduly preferential or pre- 
judicial, unjustly discriminatory, or otherwise unlawful? And if found to 
be unlawful, what changes in such fares should be permitted or prescribed 
therein and how should such changes, if any, be effected? 

(General Passenger Fare Investigation, Docket No. 5509, Order Serial No. 
E-7037, dated December 16, 1952.) 


UNITED STATES oF AMERICA, CIVIL AERONAUTICS BOARD, WASHINGTON, D. C. 
, ’ 


Order E-7376 


Adopted by the Civil Aeronautics Board at its office in Washington, D. ©, 
on the 14th day of May 1953 


In the matter of General Passenger Fare Investigation between points within 
the continental limits of the United States of various certificated air carriers 


Docket No. 5509 
ORDER DISMISSING PROCERDING 


In accordance with the attached opinion, ir Is orpERED: That this proceeding 
be dismissed. 
By the Civil Aeronautics Board. 
[SEAL] M. C. Murrican, Secretary. 
a a * * oe at * 
Untrep States DEPARTMENT OF COMMERCE, CrivIL AERONAUTICS ADMINISTRATION 


Starr Strupy Crvi. Am Trarric Forecasts—1960—65 
Prepared by Office of Planning, Research, and Development, August 1955 


FOREWORD 


This is the second in a series of publications containing all current Civil Aero- 
nautics Administration forecasts of civil aviation activities and Federal airways 
operations in one convenient booklet. Prepared to satisfy the long-range plan- 
ning needs of the Administrator and other top policy officials of the CAA and to 
provide benchmarks to the various offices of the administration for use in plap- 
ning and carrying out their respective operating programs, the study includes 
forecasts both for 1960 and 1965. This is the first time that official estimates 
have been published by the CAA for the latter year. 

In addition to containing forecasts of domestic passenger and cargo volume, 
general aviation flying activity, and Federal airways operations, the present 
study also projects United States international airline traffic and aircraft and 
engine production. The latter two areas were not covered in the previous 
publication. 

In view of the dynamic nature of civil aviation it is planned to review and 
revise these forecasts annually and to enlarge the scope of the study as required. 
Comments and suggestions whereby the usefulness of future additions of this 
document can be enhanced are solicited. 

This study was prepared by Messrs. Guth, Harvey Kernan, and May of tle 
planning staff, Office of the Assistant Administrator for Planning, Research, and 
Development with the advice of personnel of the Office of Aviation Safety, the 
Office of Airports, and the Office of Federal Airways. 

Josepxn D. Birt, 
Assistant Administrator for Planning, Research, and Development. 


I, THE ECONOMIC OUTLOOK 
1. Introduction 
During the period since the close of World War II, civil aviation has grown to 
the status of a major medium of transportation in the United States, Air com- 
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merce routes and services were extended aggressively, transportation capacity 
modernized and expanded, and safety and dependability of operations greatly 
improved. At the same time, the market for air transportation was broadened by 
the introduction of lower fare, coach and family-plan passenger services, increas- 
ing emphasis on the development of air cargo, and the experimental! inauguration 
of the carriage of first-class mail by air. The result was that between 1946 and 
1954 United States domestic and international air passenger traffic more than 
doubled while air cargo tripled in volume. Concurrently, the pattern of general 
aviation has shifted from pleasure-instructional to business-commercial. Sub- 
stantial growth has occurred in these work uses of general aviation aircraft. 

What the future holds in store for a dynamic industry like civil aviation is 
extremely difficult to predict. Estimates of air commerce and general aviation 
activity must depend not only on an evaluation of possible future developments 
and trends within the industry itself, but also must consider the broader question 
of the kind of economy in which the industry will be operating and the related 
problem of the prospects for war or peace. It seems clear that as air commerce 
matures, the general level of business activity will have an increasing impact on 
the industry’s operations, Because of the great number of imponderables which 
defy definitive analysis, certain basic assumptions have been made with respect 
to these factors. These assumptions are implicit in the traffic forecasts and are 
discussed below. 


2. International relations 


International conditions will not change significantly during the forecast period. 
The estimates assume that world war III can be avoided and that the United 
States will not proceed to full mobilization. Military expenditures are expected 
to remain relatively high, however, and these outlays will provide basic strength 
to the economy. The forecasts take into account the probability of continuing 
international tensions which will require the maintenance of defense expendi- 
tures at approximately the present level. 


8. Prospects for the national economy 


Since 1946, the American economy has been in a state of vigorous expansion. 
Gross national product (GNP) which measures the market value of national 
output, rose from $209 billion to $357 billion in 1954, while national income (which 
is the flow of labor and property income generated in current production) rose 
from $180 billion to $300 billion during the same period. In constant dollars 
(1954 prices), which is a better measure of real changes in output, the rise in 
GNP was less spectacular—from $279 billion in 1946 to $357 billion in 1954—but 
was nevertheless substantial. Trends in GNP since 1929 are shown in table 1. 


Taste 1—Gross national product, national income, population, and labor force, 
1929-65 


i 
Gross national product | National | 


income, Population Total labor 


current force | 


Millions 


SsRSes; 
NNSSRR : 
DORN SS OS OS Orr 


BSSSRESER: 


er 


83 38 
iFFTBSSSSSPSESSAES 
NUSHOWSCSHANSHe 


SESREERS 
HOM DH WOODS RUH WAH Oo 


& 
COO anna & eer an~is 


' Including Armed Korea, 
? Preliminary. 


Source: Economic Report of the President, January 1955, 
77632—57—-»pt. 1, vol. 113 





172 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


During 1954, the economy successfully negotiated the transition from a semi- 
mobilization to a more normal peacetime economy. A mild contraction during 
the early part of the year brought about principally by a sizable drop in defense 
and related spending and adjustments in business inventories gave way to a 
period of stability which, in turn, was followed in the fall by an upturn in indus- 
trial production and sales. At the year’s end, an upward trend in business 
activity was in full swing and indications are that this advance will continue 
throughout 1955. 

With confidence running high, the prospects for further growth of the economy 
are extremely promising. In addition to a relatively high level of security ex- 
penditures there are other strong underlying forces which are expected to provide 
the basis for long-term economic expansion: 

1. The additional goods and services needed to provide even present per 
eapita living standards for the estimated population increase of 28 million 
people expected between 1954 and 1965; 

2. The continued high levels of investment in plant and equipment needed 
to make this production possible; 

8. Further technological advances, such as atomic energy, which will bring 
cost reductions and new products; 

4. A large backlog of demand for the construction of schools, highways, 
hospitals, and other public facilities which will be needed to maintain even 
a minimum level of services ; 

5. The improved position of consumers who are expected to have a con- 
siderable part of their income left over after providing for their basic living 
costs ; 

6. Rising levels of State and local government expenditures; 

7. Continuation of the historical pattern of increasing worker productivity 
which will raise output per man-hour by an average of about 2.5 percent 
annually ; 

8. The inherent desire of the average American to improve his standard 
of living will further increase the potential demand for civilian goods and 
services. 

Projections taking the above factors into account indicate a potential gross 
national product of approximately $436 billion per year by 1960* and $535 billion 
by 1965. 

These estimates of rapid economic growth are of the same order of magni- 
tude as those anticipated by other recent economic studies made by the Presi- 
dent’s Council of Economic Advisers, the Department of Commerce, and the 
President’s Materials Policy Commission. There seems little doubt that the 
achievement of these economic goals will provide an extremely favorable en- 
vironment for the further expansion of air transportation. 


4. Population and labor force 


One of the most important factors underlying the growth of our economy 
and the rise in the demand for air transportation has been the rapid increase in 
the population and labor force of the United States. Between 1940 and 1950, 
population increased by neary 20 million to a total of some 151.7 million. The 
rate of growth was more than twice as rapid as during the previous decade 
when family formation was retarded in many instances by the depression. 
Since 1950, population has increased by nearly 3 million annually or more than 
8 times the prewar rate. 

Under the prosperous economy anticipated during the next decade, the Bu- 
reau of the Census * estimates that population growth will continue at a rapid 
rate. Using projections made by the Bureau and assuming that 1950-53 
fertility rates remain constant, the population of the United States should total 
approximately 177 million by 1960 and 190 million by 1965. This means that dur- 
ing the next 10 years approximately 28 million additional persons will have to be 
supplied with food, clothing, housing, transportation service, and other neces- 
sities of life. Although these figures are based on the highest of the Bureau’s 
projections they appear well within the range of reasonable possibility, since 
in recent years the trend of population has regularly run higher than expected 


1 National Planning Association study (Gerhard Colm), The American Economy in 1960, 
data adjusted to 1953 price levels. 

2 Joint Committee on the Economic Report, Potential Economic Growth of the United 
States During the Next Decade, 83d Cong., 2d sess., 19% 

® Bureau of Census, Current Population Reports, " Population Estimates, Series P 25, 
No. 78, August 1953. 
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and it has been necessary periodically to revise our population forecasts upward, 

Our total labor force is also expected to rise rapidly. On the basis of past 
trends of the rate of participation of the population in the labor force, the 
Bureau of the Census expects that the Nation’s labor force will rise to approxi- 
mately 78 million by 1965 as compared with 68 million in 1954 and 49 million in 
1929. These figures appear to be essentially conservative since they are based 
on an average annual increment of less than 1 million, 


5. Changes in the national income 


Accompanying the rise in gross national product has been a sharp increase in 
the size and distribution of consumer incomes. Real per capita disposable in- 
come, after adjusting for changes in the price level and higher taxes, has risen 
approximately 50 percent since 1939. The past 10 years have been marked by a 
broad shift of families with incomes under $4,000 into higher income brackets. 
Thus, the number of families with less than $4,000 decreased by one-fifth. In 
contrast, the number with incomes over $4,000 increased by more than 70 percent 
and the total amount of income in this range increased by more than 80 percent. 
Today approximately 42 percent of United States families have incomes over 
$5,000 as against 18 percent in 1944. 

This improvement in the position of consumers and the sharp increase in the 
number of relatively well-to-do families is significant from the standpoint of 
evaluating the structure of consumer demand since changes in patterns of spend- 
ing are, to a large extent, dependent on changes in size of real income. It has 
meant that the American people have had an increasing proportion of their 
incomes left over after providing for their basic living costs which could be 
spent or saved as they wished. In particular, it has brought about a marked 
advance in the amount and proportion of income spent for transportation. Last 
year out of every $100 spent by consumers approximately $12 went for trans- 
portation services as against less than $10 in 1939. 

These trends and the projected rise in gross national product and income 
have important implications for a growth industry such as air transportation. 
They indicate that in the future an even larger proportion of consumer income 
will be available for air travel. This is particularly significant for an industry 
which now is attempting to attract a mass market for its services in the coach 
and tourist fields and which expects a substantial proportion of its future 
volume to come from those income groups which in the past have considered 
air travel a luxury. The combination of rising per capita incomes and the 
industry’s low fare policies in themselves provide a sound basis for optimism. 


6. The intercity travel market 


Historically the volume and amount spent for transportation services has been 
closely correlated with our level of economic activity. The following table 
indicates that between 1946 and 1954 domestic intercity travel expenditures 
approximated 5 percent to 6 percent of total gross national product with the 
proportion spent on travel increasing at a slightly faster rate than GNP. 


TABLE 2.—Relation of domestic travel expenditures to gross national product, 
1946-54 





| 


. : Percent of | Total in- 
Gross na- Domestic 
tional travel ex- orcas Dey tercity pas- 


| 
5 ; 4 tional senger- 
| product penditures product miles 


Billions 
344. 6 
342.9 
352.2 


onan 


ee OOO DP Oe 


DPR OW on 


Source: Economie Report of the President, January 1955; CAB and ICC statistics. 


The prospect of persistent economic growth therefore points to further in- 
creases in total intercity travel. Since 1946, gross national produet in constant 
prices has risen nearly 30 percent. Total intercity travel has grown more 
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rapidly—from 344.6 billion passenger-miles in 1946 to 501.7 billion passenger. 
miles in 1954, a gain of 46 percent. During the same period, per capita inter. 
city travel advanced 27 percent and intercity passenger-miles for each $1,000 
of gross national product increased nearly 14 percent. On the basis of these 
historical trends and relationships and, to be conservative, assuming that inter. 
city passenger volume will increase only in proportion to increases in the gross 
national product, total intercity travel may be expected to reach approximately 
750 billion passenger-miles by 1965 (a 50-percent increase over 1954). 


TABLE 3.—Relationship of total domestic intercity passenger miles to gross 
national product 
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To determine how much of this travel represents potential airline traffic, 
an examination of its makeup and distribution is necessary. The intercity 
travel market consists of two major parts: (1) private automobile travel which 
represents over 88 percent of the total, and (2) common carrier travel including 
rail, bus and air, which makes up the remaining 12 percent. Although total 
traffic has expanded sharply since 1946, almost all of this gain has been concen- 
trated in the private automobile segment of the market which has found in- 
creasing favor with the public because of its low operating cost and extreme 
flexibility. On the other hand, common carrier travel has remained relatively 
stable with decreases in rail and bus traffic offset by a market advance in air 
traffic. Table 4 shows the distribution of intercity passenger travel by carrier 
and class of traffic since 1946. 


Taste 4.—Domestic intercity passenger-miles, by mode of travel and class of 
service, calendar years 1946-54 


{In millions] 


1946 1947 1948 


Scheduled air carrier ! 5,910| 6,063| 5,910} 6,705! 7,954) 10,500] 12,461] 14,688] 16, 697 


Regular service 5,910 6, 063 5, 905 6, 454 6,898} 9,226} 10,105) 10,962) 11,375 
Coach service . sé 5 251 1,056} 1,274) 2,356 , 726) 5, 321 


39,926; 35,330; 29,622) 26,781| 29,750 


12,261} 11,015) 9,349) 9,338) 10, 226 
27, 24,315) 20,273) 17,443) 19,524 


Motor carriers * ' 23, 529 
Private automobile ¢ 287, 423 


Percent air to total. _ - 
Percent air to total common 
carrier. . ‘ > 6.5 . 11.2 14.2 j 19. 8) 24. 0) 
Percent air to total rail 10.0 . , . . 42. 6) 54. 6 
Percent air to first-class rail 29. 8 ; 3 5 131.1; 184.8 





1 Scheduled operations of domestic trunkline and local service carriers (irregular carrier data not available). 
2 Includes Pullman Co. and excludes commutation. 

3 Excludes local, suburban and charter service. 

4 Estimated intercity passenger-miles. 


Source: Civil Aeronautics Board, Airline Statistics Handbook and CAB and ICC statistics. 
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Indications are that the pattern of the past few years will not change appre- 
ciably. Total common carrier traffic is expected to show a moderate rise to 
approximately 66 billion passenger-miles through 1965 largely as a result of 
further growth in air travel. The forecasts made in this report indicate that 
air transport’s share of the common carrier market will rise from its current 
29 percent to more than 50 percent by 1965. 

An expansion of this magnitude assumes that air transportation will not only 
increase its long-haul traffic but will also make a substantial penetration of the 
medium and short-haul travel markets. The airlines already dominate the 
long-haul market—in 1953 nearly 54 percent of common-carrier passengers 
making trips over 500 miles moved by air. Moreover, long-haul traffic has 
become an increasingly important segment of airline business—the proportion 
of airline passengers making trips of 500 miles or longer has increased from 
25 percent in 1941, to 35 percent in 1946 and again to 43 percent in 1953. 

Although long-haul operations should continue to expand because it is in 
this market that the speed advantage of air transportation is most apparent, 
it is expected that a large part of the estimated increase in airline traffic will 
be in medium and short-haul operations. These markets represent the great 
bulk of common-carrier travel and so far the airlines have captured only a 
minor portion of this traffic. In 1953, approximately 89 percent of all common 
carrier passengers made trips of 250 miles or less, while 96 percent traveled 
distances of 500 miles or less. The airlines’ share of this traffic has been small— 
less than 1 percent of all common-carrier passengers traveling up to 100 miles, 
9 percent of those traveling 101 to 250 miles, and 25 percent of those traveling 
251 to 500 miles. 

Table 5 shows the 1953 distribution of intercity common-carrier passengers 
by trip distances. 

Increased airline penetration of the medium and short-haul markets may 
largely be expected to take two forms: (1) Expansion of coach services to these 
mileage brackets, and (2) inauguration on intercity helicopter service. 
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Il, DOMESTIC AIR COMMERCE 


1. Airline passenger trafic 


Scope.—Passenger and passenger-mile data include the traffic handled by trunk 
and local service airlines, helicopter carriers, and Territorial airlines. They 
exclude Alaskan airlines and intrastate carriers. Lack of historical comparable 
data make it necessary to exclude passengers carried by the large irregular 
airlines whose passenger traffic in 1954 amounted to less than 2 percent of the 
scheduled domestic total. The forecasts are, however, estimates of all domestic 
airline passenger traffic—irregular as well as scheduled, including any passenger 
traffic that may be developed by other than fixed-wing aircraft. The estimates 
assume that the introduction of rotary wing aircraft and their acceptance by 
the traveling public will be a gradual process and that no drastic change in 
the growth trend of air transportation will result. 

Use.—Passengers are the one best index of community air commerce activity 
and serve to define the air traffic hub system used in CAA terminal area planning. 
Airline passenger traffic and forecasts have an important role in the preparation 
of the national airport plan and as a basis for estimating future CAA and in- 
dustry requirements and activity. 

Trend.—The past decade has been characterized by a spectacular growth in 
airline passenger traffic with revenue passenger-miles increasing at an even faster 
rate than revenue passengers, i. e., 182 percent between 1946 and 1954 as com- 
pared with 165 percent. The average length of trip per passenger has advanced 
from 487 miles in 1946 to 518 miles in 1954, a gain of 6 percent. However, from 
1946 through 1949 the average trip declined each year to a low of 448 miles. 
The expansion since 1949 of coach service has been largely responsible for the 
increase in the average trip length since 1949. 

Traffic climbed slowly in 1947 and 1948 but beginning with 1949 the annual 
rate of increase stepped up sharply. In none of the last 6 years has the annual 
gain dropped below 10 percent. 

Forecast.—Historically, intercity passenger travel has increased at a rate 
considerably faster than the increase in population and at one somewhat above 
the increase of the gross national product. Air travel has become an increas- 
ing portion of the total intercity traffic but still constitutes only some 5 percent 
of the total. Both trends are of long-time duration ; there is no reason to assume 
that they will change. On the contrary, the increasing mobility, unification, 
and integration of the national economy and the increasing mutuality of social, 
family, cultural, and recreational interests among the various sections of the 
country assure a continuation of these trends. Thus, there is no lack of room 
for the expansion of air-passenger traffic. 

The CAA believes that a 1960 forecast of 55 million passengers and a 1965 
forecast of 70 million passengers are realistic ones for the domestic airlines. 
The 1960 forecast is a projection based on the rate of growth between 1950 and 
1954 of 3.8 million passengers each year. The 1965 goal of 70 million will mean 
an increase of 3 million passengers each year for the 1961-65 period. If heli- 
copters effectively develop the true short-haul market, these forecasts may be 
too low. Accordingly, these estimates will be periodically reviewed in the light 
of continuing developments. 

Passenger-mile forecasts of 29 billion for 1960 and 37 billion in 1965 are based 
on the 1960 and 1965 forecasts of 55 million and 70 million passengers and an 
average trip of 520 miles, approximating that for 1954. This assumes that 
during the next 5 to 10 years the short-haul market may be developed provided 
a suitable plane is available but that long-haul travel will also continue to 
expand with the further development in speed, size and comfort of our long- 
range transport aircraft. 

The table below shows the number of revenue passengers, the revenue pas- 
senger-miles, and the average length of passenger trip from 1946 through 1954. 
Forecasts are also shown for 1960 and 1965. 
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Domestic airline passenger traffic and change from previous year, 1946-65 


| | 
Revenue passengers | Revenue passenger-miles 


| (in millions) (in billions) 


Average 
. length of 
Annual change Annual change ~“— 
(miles) 
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Source: 1946-54 data from Office of Carrier Accounts and Statistics, CAB. 1960 and 1965 estimated by 
CAA Office of Planning, Research, and Development. 
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2. Air cargo 

Scope-—Domestic air cargo includes the commercial air express and air 
freight carried within the continental United States by the scheduled airlines, 
the certificated all-cargo carriers and large irregular carriers. It does not 
include airmail, personal baggage or defense contract cargo operations. 

Use.—Air cargo represents an increasingly important segment of United States 
commercial air traffic which is one of the basic criteria used for CAA planning. 
Substantial expansion would add to the workload of the Federal airways system 
particularly in the larger metropolitan centers where air cargo is concentrated. 
Forecasts of future volume are also used in the preparation of the national 
airport plan. 

Trend.—Air cargo has been essentially a post-World War II development since 
air freight, the major type of cargo service, was not available until near the 
end of the war. The volume of traffic has more than tripled since 1946 with the 
most rapid growth coming in the years 1947 through 1950 when operations were 
stimulated by the existence of shortages in the economy and the increased de- 
mand for air lift which followed the outbreak of war in Korea. Further in- 
creases were recorded in 1951 and 1952 but since then traffic has remained at 
approximately the same level with increases in volume by the scheduled passen- 
ger airlines offset by a decline in the operations of the all-cargo carriers. 
Total domestic civil air cargo traffic of the scheduled airlines, the all-cargo and 
irregular carriers amounted to approximately 262.2 million ton-miles in 1953 
and 260.8 million ton-miles in 1954. In addition, domestic military contract 
cargo operations of the all-cargo and irregular carriers amounted to some 51.5 
million ton-miles in 1953 and 27.3 million ton-miles in 1954. 

Despite air cargo’s overall record of growth, the industry’s achievements to 
date have been substantially below expectations. High costs resulting from the 
lack of an economical all-cargo aircraft and relatively inefficient and time-consum- 
ing ground handling techniques have been the major obstacles which have made it 
dificult for air cargo to compete with low-cost surface transportation. Air 
cargo has, therefore, been a marginal enterprise at best and many air carriers 
have continued to concentrate on the more profitable passenger business and 
defense contract operations. 

Forecast.—Although the past 2 years have been disappointing for the indus- 
try, the long-range outlook now appears more promising than it has for some 
time, and a steady but modest pattern of growth seems assured. Volume is 
expected to increase to approximately 500 million ton-miles by 1960 and to 700 
te 900 million ton-miles by 1965. The intermediate projection of 800 million 
ton-miles by 1965, representing approximately a threefold increase over the 
1954 level, may therefore be considered a reasonable forecast for working pur- 
poses. Attainment of this level of operations will require an annual increase 
in volume of slightly more than 10 percent, a fairly conservative expectation in 
view of the growth potential which is believed to exist in air cargo. 

A major reason for the anticipated expansion is the improvement in the 
air-cargo industry’s equipment prospects. Up to the present time the major part 
of the all-cargo fleet has consisted of C-46 and DC-4 aircraft with relatively 
high operating costs. A few DC—6A’s also are in operation and a number of 
carriers have ordered additional ones which are scheduled to enter service early 
in 1956. A further limited quantity of these aircraft is expected to become 
available under a proposed Government lease program. Carrier experience 
with the DC-6A indicates that its direct operating costs per ton-mile are approxi- 
mately 20 percent lower than those attainable with the C-46 and DC4 and 
these costs may decline even further when fleet quantities are in operation. 
With indirect costs expected to decrease as volume expands there are therefore 
sound reasons for believing that the uptrend in cargo rates of the past few 
years may be halted and that an actual reduction from present rate levels may 
be economically feasible thereby improving the competitive position of air cargo. 

The equipment outlook is also brightened by the possibility that some military 
cargo aircraft which look fairly promising for civil use may be declared surplus 
by the Air Force and become available to civil operators at bargain prices. 
Additionally there are 2 number of promising designs now under military devel- 
opment, such as the C—123B, C-130A, C-132, and C-133 which may have civil 
applications later, particularly if such aircraft are designed to meet the basic 
civil airworthiness standards. In addition to low direct operating costs result- 
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ing largely from anticipated turboprop economy and large work capacity, air. 
craft such as the C-130A may reduce indirect operating costs substantially 
because of the loadability resulting from their high wing, truck bed height, 
floor design. 

Important savings are also expected from improvements in present ground 
handling methods. Considerable progress is being made in the field of palletiz- 
ing air cargo and in the development of loading docks and similar devices which 
should simplify loading and cut down time on the ground. Packaging for air 
cargo has also received considerable attention recently and developments in this 
area should bring additional savings in tare weights. 

A substantial portion of the forecasted increases in volume is expected to 
result from the mounting requirements of an expanding economy for freight 
service. The favorable prospects for national prosperity and the increasing 
tempo of American industry should of themselves provide an important stimu- 
lus to a new and growing industry such as air cargo. In addition to further 
diversion of surface traffic largely from railway express, air cargo is expected 
to generate a sizable volume of new business by its ability to extend market areas 
and by making possible changes in methods of distribution, merchandising, and 
inventory practices. 

Increased public acceptance of air cargo will be a gradual process, however, 
and will require vigorous sales efforts on the part of the air carriers to make 
shippers and merchants more fully aware of the advantages of airlift. Should 
the growth trend in air-coach travel show any signs of slackening the passenger 
airlines might develop greater interest in air cargo, particularly as a means of 
filling unused capacity on combination passenger-cargo aircraft. The all-cargo 
carriers, after 2 years of declining traffic, now seem to have their merger prob- 
lems largely behind them. They are expected to step up their sales programs 
and operations substantially in the hope of regaining their earlier share of the 
air-freight market. Should military contract operations continue to decline, 
these carriers will undoubtedly place greater stress on developing the civil air- 
cargo traffic. 

The table below shows cargo traffic for the period 1946 through 1954 and esti- 
mated volume for 1965. 


Domestic civil air cargo’ and change from previous year, 1946-65 
[Ton-miles in thousands] 


i } 
|Scheduled combina- | 
tion carriers | All-cargo carriers | 


Calendar year oar (a a 


Ton- | Percent | Ton- | Percent | Ton- | Percent 
miles | change | miles | | miles | change 


Large irregular 
carriers ? 
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anes (estimate) 


a Express and freight carried by scheduled combination carriers; freight only for all-cargo and large irreg- 
r carriers. 
2 1946-52 data include military contract business as it cannot be separated from civil. 


Source: 1946-54 information developed by CAA from data obtained from the Office of Carrier Accounts 
and Statistics, CAB. 1960 and 1965 estimated by CAA Office of Planning, Research, and Development. 
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Ill, INTERNATIONAL AND OVERSEAS AIR COMMERCE 


1. Airline-Passenger Traffic 

Scope.—Passenger and passenger-mile data cover the international traffic 
handled by all United States scheduled airlines including the overseas routes 
to American possessions and routes to foreign countries. Lack of historical 
comparable data makes it necessary to exclude passengers carried by United 
States large irregular airlines whose passenger traffic in 1954 was 3 percent 
of the United States international and overseas total. 

Use.——The volume of international and overseas airline passenger traffic serves 
as a basis for estimating future CAA international activities and requirements. 
It is basic information on which to develop necessary regulations and plan aids 
to navigation. 

Trend.—Passengers handled in 1954 were nearly three times as great as in 
1946; revenue passenger-miles have grown at an even faster rate. Annual in- 
creases of less than 10 percent were uncommon. Since 1946 the average trip 
length per passenger has been rather constant, varying from a high of 1,376 to 
a low of 1,254 miles. 

A relationship exists between the number of domestic and the number of 
international and overseas airline passengers. Between 1946 and 1954, inter- 
national and overseas airline passengers varied from 8.5 percent to 10.5 percent 
of domestic airline passengers ; 7 of the 9 years had a variation within 1 percent. 

Latin American passenger traffic constitutes more than one-half of the inter- 
national and overseas total, but it has a less dominant position than the one 
held a few years ago. North Atlantic traffic has led in the rate of increase with 
Pacific and Alaskan passenger trade also increasing at a faster rate than Latin 
American business. This trend should continue, at least until Latin American 
traffic accounts for no more than some 45 percent of the total. 

Forecast.—The table on page 20 shows a high and low forecast range for 1965. 
The higher forecast is projected slightly above the 1950-53 rate of growth and 
yields a 1960 estimate of 5 million passengers and about 6.5 million passengers 
for 1965. 

The lower estimate assumes an annual increase of some 250,000 passengers 
per year which seems conservative in the light of the record for the past 4 years. 
This basis results in a 1965 forecast of 5.5 million passengers. 

Another forecasting approach may be made by assuming that international and 
overseas passengers will retain the relationship to domestic passengers that has 
existed in the past. Based on the premise that international passengers will 
be 8.5 percent of domestic airline passengers results in a 1960 forecast of 4.7 
million passengers and a 1965 estimate of 6 million passengers. 

The CAA believes that a 1960 forecast of 5 million passengers and a 1965 
estimate of 6 million international and overseas airline passengers are reason- 
able and conservative. 1960 and 1965 passenger-mile forecasts of 6.5 billion 
and 7.8 billion passenger-miles, respectively, have been based on an average 
length of trip of 1,300 miles. Historical data indicate a rather stable trip 
distance pattern, and no evidence exists to alter this fact as of today. 


International and overseas airline passenger traffic, 1946-65 


! 
| Revenue passengers | Revenue passenger-miles 
| 


(in millions) (in billions) Average 


| length of 
Calendar year | Annualchange | | Annual change — 
| Number a’ (miles) 

Number} Percent | | Number) Percent | 


, 057 
» aaa 
, 376 
, 351 

316 
1, 273 
1,27 
nm 1,24 
Re . 4 d 3. ae 1. 314 
1960 (estimated : s ‘ 5 : 1,311 
1965 (estimated): 


Wh DOW A GH 


§ 4 an i 1. 3 
Intermediate.______.___-- 6. ; -~ gta , 300 
1, 00 


<n ati aia cea cig Reenter icine ariaaanaainia A sniaisinaaini apnea te 
Source: 1946-54 data from Office of Carrier Accounts and Statistics, CAB. 1960 and 1965 estimated by 


CAA Office of Planning, Research, and Development. 
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2. International air cargo 

Scope.—International air cargo includes the commercial air cargo carried by 
United States international and overseas scheduled air carriers, certificated all- 
cargo carriers and large irregular carriers. It does not include airmail, per- 
sonal baggage or defense contract cargo operations. 

Use——The volume of international air cargo serves as a basis for planning 
future CAA international activities and program requirements. 

Trend.—Like its domestic counterpart, international air cargo is largely a 
post-World War II development. The volume of traffic has moved steadily up- 
ward and has more than tripled since 1947. In 1954, civil cargo carried by 
United States-flag carriers including the scheduled passenger airlines, all-cargo 
carriers and the international operations of United States large irregular 
carriers came to approximately 118.1 million ton-miles, or about 45 percent of the 
yolume carried by domestic operators. In addition, large irregular carriers 
flew about 12.5 million ton-miles of cargo under contract for the military services. 

The Caribbean and Latin American areas were the first air cargo markets 
to be developed by the scheduled airlines and traffic to and from countries in 
these areas still accounts for the largest part of the total air foreign trade. In 
1954, Caribbean and Latin American cargo ton-miles represented approximately 
46 percent of the total airline cargo traffic, trans-Atlantic traffic 28 percent and 
trans-Pacific and Alaskan operations 26 percent. The area distribution of 
United States interniational cargo operations appears to have remained rela- 
tively stable during the past 5 years except during 1951-52 when trans-Pacific and 
Alaskan operations increased disproportionately as a result of the outbreak of 
war in Korea. - 

A major reason for the industry’s growth has been the significant speed ad- 
vantage it has employed. Surface transportation is slow and many required time- 
consuming transfers between rail or truck and ship at ports of embarkation and 
debarkation. Air shipment on the other hand, generally offers more frequent 
service and is not limited to seaports but can make delivery directly to important 
cities in the interior. Air cargo has also benefited from lesser delays in customs 
handling. 

Offsetting these advantages has been a relatively high rate structure which has 
averaged between 35 and 40 cents per ton-mile, or about 75 percent above average 
domestic air freight rates. However, the level of rates varies significantly by 
area served and is substantially lower on Caribbean and Latin American routes 
than across the Atlantic. This probably accounts for the larger air cargo volume 
with Latin American countries. Over certain routes, particularly on relatively 
short hauls and for many commodities, air cargo rates are well below the averages 
quoted. When indirect savings in packaging, insurance, and warehousing costs, 
the capital value of the time saved, lesser pilferage and similar economies are 
taken into account, the gap between air and surface rates is narrowed appreciably 
in many cases. This has permitted the development of a fairly sizable volume in 
such high-value commodities as textiles and wearing apparel, furs, drugs and 
pharmaceuticals, watches, clocks, and precision instruments, machinery and 
parts, samples, ete. Competitive considerations may well induce additional ship- 
pers of these commodities to turn to air cargo. 

Although international cargo rate levels declined sharply between 1946 and 
1950, they have remained fairly stable since then despite increases in the general 
price level. The prospects for rate reductions during the forecast period seems 
promising, however, in view of the lower operating costs of new equipment such 
as the DC-6A and the possibility that cargo planes now in use or under develop- 
ment by the military services may become available to civil operators. Proposals 
have also been made for lower rates on volume shipments of general commodities 
as well as for reduction and simplification of specific commodity rates, 

A factor which may limit the ability of the carriers to reduce rates or increase 
the number of all-cargo flights is the continued directional imbalance in the 
traffic flow. On the Atlantic routes, westbound tonnage flown by United States 
carriers was nearly twice as great as eastbound traffic in 1954. On Caribbean 
and Latin American routes, southbound cargo traffic has traditionally been much 
heavier than that flown on the back haul. This seems due to the fact that these 
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countries export only a relatively few commodities which may be considered air 
cargo potential. United States-Alaska traffic is both directional and seasonal, 

Traffic prospects will also be affected by foreign-flag carrier competition. 
IATA statistics indicate that United States carriers now account for about 
36 percent of the Atlantic cargo traffic with 9 foreign carriers, including Air- 
work, Ltd., the British all-cargo carrier, competing for the available business. 
Five foreign operators are offering all-cargo service to and from the United 
States with KLM providing more cargo flights than either Pan American or 
TWA. A multitude of foreign carriers are also competing with United States 
operators for the United States-Latin American traffic. 

Forecast.—Continued gradual growth in international air cargo is anticipated. 
Projection of the growth trend of the past 8 years indicates that by 1965 volume 
should total a minimum of approximately 250 million ton-miles. Most of this 
traffic is expected to be in relatively high-value commodities which can stand 
the air cargo rate level. However, the greatest potential seems to lie in the 
large quantity of lower value goods now moving by ocean transportation. If 
rates were reduced during the forecast period, as seems likely, additional ship- 
pers and commodities should be drawn into the air cargo market lifting volume 
to approximately 350 million ton-miles by 1965. Under the circumstances, an 
intermediate forecast of approximately 300 million ton-miles representing an 
annual increase of nearly 10 percent over the 1954 level appears a valid projec- 
tion for working purposes. This would mean that United States air foreign 
trade will increase at a slightly lower rate than domestic air cargo. 
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The forecast assumes that a continued high level of production and employ- 
ment and a substantial expansion in the Nation’s economic output (see sec, 
I) will provide the basis for further advances in United States foreign trade, 
thereby increasing the potential market available to air cargo. Merchandise 
imports and exports which are now near their all-time highs have character- 
istically been closely related to changes in the business cycle. However, the 
future growth of our foreign trade is not expected to be as great as the expan- 
sion in national output. ‘This is in accordance with historical trends which 
reveal that the rate of increase in the value of United States merchandise 
imports and exports has shown a general tendency over the years to lag behind 
the growth in cross national product. The table below shows international 
air cargo traffic from 1946 through 1954 and estimated traffic for 1960 and 1965. 


International air cargo, 1946-65 


Annual increase 
Ton-miles 


20, 672, 401 
12, 588, 759 | 
16, 919, 871 . 
. , 568 | 13,313, 069 ‘ Low 
88,019,839 | 9, 435, 271 termediate - 


> ; In 
92,014,477 | 3,994, 638 High 


Source: Carriers’ reports to CAB and CAB Docket 5132, Estimated military contract operations of 
irregular carriers have been excluded, 
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Iv. GENERAL AVIATION 
1. Summary 


Scope.—General aviation includes all flying done by civil aircraft, exclusive 
of air-carrier operations. Historical data are limited to the continental United 
States and are derived from the CAA annual aircraft-use surveys. Detailed re- 
sults of the annual surveys are published in the CAA series entitled “The Air- 
plane at Work for Business and Industry.” 

Use.—Data on hours flown by type of general aviation activity are basic in- 
formation utilized in determining CAA’s operational requirements. These figures 
are essential in reviewing the safety record of each segment of general aviation 
by type of aircraft and by type of flying, in appraising the volume of flying in 
the various geographic areas of the United States, and in analyzing the usage of 
the Federal airways system. 

Trenad.—The outstanding development in general aviation flying during the 
past 10 years has been the shift from instructional and pleasure flying to the 
current position in which business transportation, industrial applications and 
transportation for hire occupy the dominant place. General aviation flying 
reached an all-time high in 1947 under the stimulus of the GI bill. More than 
16 million hours were logged that year and five-eighths of the total was in in- 
structional flying. Late in 1947, the Veterans’ Administration introduced more 
stringent regulations and instructional flying began to decline. 

About the same time that instructional and pleasure flying were declining, 
a steady growth began in the fields of business transportation, agricultural, in- 
dustrial, passenger and cargo transportation for hire. By 1954 general aviation 
fiying totaled 8.8 million hours which was more than 2% times the revenue-hours 
flown by the scheduled domestic and international air carriers in the same 
year. 

Forecast.—General aviation aircraft are expected to log 11.7 million hours in 
1960, an increase of 2.9 million hours (33 percent) over 1954. Every segment 
of general aviation is expected to increase during the next few years but the 
most pronounced advance will occur in the business flying category. 

If general aviation continues to advance at the average annual increment of 
488,000 hours forecast for the immediate 6-year period between 1954 and 
1960, general aviation will reach the 14 million-hour mark in 1965. On the follow- 
ing pages, forecasts are presented covering the four principal segments of general 
aviation—business, commercial, instruction, and pleasure. 


General aviation hours and change from previous year, 1946-65 


[Hours in thousands] 


Business ! | Commercial ! | Instructional | Pleasure, etc. 
| 


Calendar year Total 
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! Definitions shown in following sections. 
> 3 Ww statistically computed from trend since no formal survey of flying during 1950 was conducted 
y CAA, 


Source: CAA Annual Survey of Aircraft Use. 


2. Business fiying. 

Scope.—Business flying is by far the major segment of general aviation flight 
activity and accounted for 45 percent of all general aviation flying hours in 1954. 
It covers flying by companies or individuals in carrying out in their own aircraft 
the operations of their given enterprises or professions. 
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Trend.—Business fiying has had a record of consistent growth dating back to 
1946. Between 1946 and 1954, the number of hours flown in business fiying 
increased by almost 4 times. Without a single exception, every year since 1946 
has seen an increase in business transportation flying. The most significant 
gains were made in 1947 and 1948 when the increases amounted to 900,000 and 
610,000 hours, respectively. 

In 1953, latest year on which detailed CAA survey data were available at the 
time of publication of this report, general aviation business transportation flying 
accounted for a million more hours than were flown by the scheduled domestic 
air carriers. Concurrent with the growth of business flying has been the rapid 
development, sale, and utilization of an aircraft which received very little atten- 
tion prior to World War II. This small single-engine, all-metal, executive-type 
plane of 4 and 5 seats has become the predominant aircraft type in the business 
flying field. In 1953, these planes accounted for almost half of the business 
flying total. 

Best known of the small executive-type, single-engine planes which account for 
the bulk of business flying are the Beech Bonanza, Cessna 170 and 190-195, Piper 
Pacer and Tri-Pacer, and the Ryan (North American) Navion. During late 1953 
and 1954, civil manufacturers introduced several light twin-engine models, among 
them the Aero Commander, the Cessna 310, Beech Twin-Bonanza, and the Piper 
Apache. Response to these multiengine models has been quite favorable and 
added impetus was given to this movement when it was announced that the 
President had been assigned an Aero Commander for short trips. 

In appraising the development of business flying, it is interesting to note that 
the CAA study Hours Flown in General Aviation by Aircraft Type and Location 
(February 1955) found that multiengine aircraft, used largely for executive 
transportation, average 355 hours annually. This contrasts with 129 hours 
annually for 4- and 5-place postwar single-engine aircraft and 81 hours for small 
2- and 3-place aircraft. The trend toward bigger and faster aircraft has caused 
aircraft miles to increase faster than aircraft hours and this trend is expected to 
continue in the future. 
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Forecast.—Business flying has been growing faster than any other category and 
this growth is expected to continue throughout the next decade. Anticipated 
developments in aircraft design plus a number of significant long-range trends in 
the American economy all point to a further healthy expansion in business 
transportation by general aviation aircraft. 

Among the long-range trends favorable to business flying growth are continued 
industrial dispersion, the general optimism of businessmen generated by the 
continuation of high profit levels sectional competition, and the realization by 
companies and corporations that they can keep travel time of high-salaried 
executives at a minimum by air travel. The convenience and flexibility of travel 
permitted by a company-owned plane are other attractive features. There is also 
the element of prestige attached to aircraft ownership as tangible evidence a firm 
is receptive to the most modern and up-to-the-minute ideas in transportation as 
well as their own operations. 

For all these reasons, it is estimated that business flying will climb to 5.7 million 
hours by 1960, an increase of 1.8 million hours (46 percent) over 1954. By 1965, 
business flying should total 7.2 million hours, almost double the 1953 volume. 


Business flying hours and miles flown, 1946-65 


Hours (in thousands) Miles (in thousands) 


Calendar year Annual change Annual change 
= | ii 


Number | Percent | Number | Percent 
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Source: CAA Annual Survey of Aircraft Use. 


8. Commercial flying 

Scope-—Commercial flying includes cargo and passenger transportation for 
hire, commercial agricultural activities (dusting, spraying, fertilizing, seeding, 
and defoliation), and patrol, survey, and other industrial activities. For the 
past several years, it has represented about one-fifth of all general aviation flying. 

Trend.—In the short 8-year span between 1946 and 1954, commercial flying 
almost doubled. The trend has been definitely upward, but the annual increments 
have been erratic. The largest annual gains were achieved during 1947 and 1949 
when commercial flying rose 36 percent over the previous year. In the last 5 
years, gains have been more modest, averaging about 4 percent annually. 

Forecast.—There is ample reason to expect commercial flying will continue its 
Slow but steady growth as its advantages for specialized operations become more 
widely accepted. Assuming an average annual increment of little more than 
100,000 hours, commercial flying should reach the 2.5 million hour mark in 1960 
and be at the 3 million hour level in 1965. 

Aerial application work began in 1919 with Department of Agriculture experi- 
ments on dusting fruit trees. The practice has spread to the point that now aerial 
crop control work is done on more than 200 different types of crops. Many years 
of research have been devoted to the development of aircraft especially con- 
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structed for aerial agricultural activity. With their introduction in the immedi- 
ate future, aerial application should be further stimulated. 

There will, of course, be fluctuations in commercial agricultural flying because 
this activity is directly affected by weather and insect conditions. With the long- 
term trend toward more mechanization and greater output with fewer agricul- 
tural workers, there seems little doubt that commercial agricultural flying will 
continue to expand. 

Patrol and survey flying is expected to continue its expansion but not at the 
high rate experienced in 1952 when this activity registered a 32 percent increase 
over the previous year. The expanding utilization of aircraft in this area is the 
result of the inherent advantages of aircraft in performing a wide variety of 
specialized functions. The speed of aircraft and its freedom from surface 
conditions and obstacles make it possible to carry out observations in a minimum 
of time and with substantially less manpower. 
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Commercial flying hours, 1946-65 
[Hours in thousands] 
Passenger and 


Total cargo transporta- 
tion for hire 


| 
Commercial agri- | Patrol, survey,”and 
cultural activities other industrial 


Calendar year 


Percent Percent Percent Percent 
change change change Number change 


Com oo 
SP OSLO SHH Or 
mM AOAUMOID 


a 


1960 (estimate) 
a : 


Intermediate _ - -- 


1 Data not broken between agriculture and patrol, survey and other industrial in these years. Combined 
agriculture and industrial hours as follows: 1946, 491,000; 1947, 733,000; and 1948, 529,000. 
01 Data statistically computed from trend since no formal survey of flying during 1950 was conducted by 
AA, 


Source: CAA Annual Survey of Aircraft Use. 
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4. Instructional flying 


Scope.—Instructional flying includes all dual and solo flying under the super- 
vision of an instructor in the continental United States. At present, it accounts 
for about 1 million hours of flying annually. 

Trend.—Under the stimulus of the GI flight training program sponsored by 
the Veterans’ Administration, instructional flying had a phenomenal rise from 
6 million hours in 1946 to 10.4 million in 1947. Since 1947, when more stringent 
regulations were imposed on the GI program by the Veterans’ Administration, 
instructional flying has been in a continuous decline. Not only has it fallen in 
actual number of hours, but other general aviation activities have been gradually 
gaining so the instructional flying portion of the total has slipped from 63 
percent in 1947 to 12 percent in 1954. 

The number of CAA-approved flight and ground schools stood at 3.078 at the 
end of 1947 and by the end of 1954 this figure was down to 1,035. During 1947, 
student pilot approvals totaled 192,924—in 1952, this total was 30,537 which 
was the postwar low. By 1954, student pilot approvals were back to 42,400. 

Forecast.—Although instructional flying has been characterized by a down- 
ward trend, it is believed that this trend will be reversed by 1956 and that the 
total hours in instructional flying will gradually increase. It is estimated that 
the volume of this segment of general aviation will approach 1.2 million hours 
by 1960 and will level off at this figure. 

The aviation incentive movement, supported by the aviation industry generally 
and by military services, and CAA, is intended to interest students in grade, 
junior high, and high schools in aviation with the hope that more of them will 
make a career of aviation. If this movement functions on a nationwide basis, 
the new interest in aviation which it develops among young people should result 
in increased demand for instructional flying. 


Instructional flying hours and change from previous year, 1946-65 


{Hours in thousands] 


Annual change | Annual change 
Calendar year Hours Pa ees Calendar year Hours 
Hours Percent Hours | Percent 
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1 Data statistically computed from trend since no formal survey of flying during 1950 was conducted by 
CAA, 


Source: CAA Annual Survey of Aircraft Use. 


5. Pleasure, experimental, testing, and ferrying 

Scope.—Pleasure flying covers the use of all general aviation aircraft in the 
continental United States for purposes of pleasure or personal use. This activity 
covers both local and trip flights for such purposes as sightseeing, local hops, 
practice flights, vacation trips, air tours, and other cross-country pleasure flights. 
This category also includes a small amount of flying time in testing, experimen- 
tal, ferrying, Civil Air Patrol, and similar uses. 

Trend.—Pleasure flying grew steadily after the close of World War II until 
it reached the 2.8 million-hour mark in 1949. The 1949 total was almost three 
times the best prewar year of 1940 when pleasure flying totaled 970,000 hours. 
After 1949, pleasure flying declined to a low of 1.8 million hours in 1952. During 
the past 2 years, there has been a slight upturn which brought pleasure flying 
to the 2-million hour mark. 

In the past several years, pleasure flying has consistently accounted for be- 
tween 20 and 25 percent of the total hours flown in general aviation flying 
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and over half of the general aviation aircraft are used to some extent for 
pleasure flying. Pleasure flying represents, for the most part, an auxiliary use 
of aircraft which are purchased primarily for business, professional or com- 
mercial purposes. The same advantages which make the plane an attractive 
purchase for use in business carry over into pleasure flying where it permits 
visits and vacations at more distant locations and hunting and fishing trips 
to areas not easily reached by automobile. 

Forecast.—The upturn in pleasure flying during 1953 and 1954 was especially 
encouraging since it reversed a decline which had been in effect since 1949. 
While it is too early to predict any extensive development of pleasure flying, it 
does seem evident that this activity will gradually expand reaching 2.3 million 
hours by 1960 and probably 2.6 million hours by 1965. The 1965 total will be 
attained if pleasure flying increases at an average annual increment of about 
54,000 hours which is well below the rate achieved in the last 2 years. 

Analysis of the general aviation aircraft use pattern shows that over half 
of the aircraft are used to some extent for pleasure flying. Therefore, the an- 
ticipated increases in the total number of aircraft and the amount of general 
aviation flying should be reflected in additional hours of pleasure flying. 
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Pleasure flying hours* and change from previous year, 1946-65 


(Hours in thousands] 


| 

Annual change Annual change 
Calendar year Hours el eons Calendar year Hours 
| 


Hours | Percent 


i ie taintnenes 

1954_. cadena 
| 1960 (estimate)... 

1965 (estimate): 


1 Includes a small] amount of experimental, test, and ferry flyin 


g. 
2 Data statistically computed from trend since no formal survey of flying during 1950 was conducted by 
CAA. 


Source: CAA Annual Survey of Aircraft Use. 


Vv. FEDERAL AIRWAYS AIR TRAFFIC ACTIVITY 


1. Air carrier and itinerant aircraft operations CAA-operated airport traffic 
control towers 


Scope.—Air carrier and itinerant aircraft operations include the arrivals and 
departures of nonlocal air carrier, general aviation and military aircraft at 
all airports except Wake Island that have or have had CAA air traffic control 
service. No facilities exist either to report or tabulate air carrier and itinerant 
aircraft operations at airports without CAA traffic control service. Annual 
number of scheduled domestic air carrier departures can be obtained for each 
location, however, from the current edition of Air Commerce Traffic Pattern. 

Use.—Air carrier and itinerant aircraft operations are the primary criterion 
for the establishment and discontinuance of CAA traffic control service at 
airports. 

Trend.—Itinerant aircraft operations by general aviation and military aircraft 
were definitely larger than air carrier movements in 1954—a reversal of the 
1946-47 situation and a change from the one-for-one ratio in the 1948-53 period. 
Recent data indicate that the air carriers’ percent of the total will continue to 
be less than the sum of military and general aviation aircraft operations at 
airports with CAA traffic control service. 


Percentage distribution of air carrier and itinerant aircraft operations by type, 
1946-65 


Percent of operations by type 


Itinerant 


A 


The number of airports with CAA traffic control service has had a net incrvase 
of 59 from the 115 in 1946 to the 174 in 1954. These new towers account for 
some of the past increase in recorded numbers of itinerant aircraft operations 
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but the bulk of the growth occurred at hub airports that had CAA traffic 
control service on or before 1946. In the next decade, as in the last one, the 
major factor controlling the number of itinerant aircraft operations will be 
the future activity pattern at airports now having CAA control service rather 
than establishment of the service at airports now without it. 

In 1954, air carrier and itinerant aircraft operations at all airports with 
CAA traffic control service were three times the 1946 volume, an average annual 
increase of 1 million aircraft operations. The last 2 years (1953 and 1954) 
have witnessed a rapid increase in military itinerant aircraft activity along 
with normal growth in air carrier and civil itinerant aircraft operations. 

The number of air carrier and itinerant aircraft operations had an average 
annual increase of 1,006,000 between 1946-54 as compared with 811,000 for 
1951-4 and 890,000 for 1953-54. Past growth indicates that a typical annual 
increase in air carrier and itinerant aircraft operations at airports having 
CAA traffic control service will vary between 750,000 and 1,000,000. 

The CAA publication Air Commerce Traffic Pattern—Calendar Year 194 
reveals that domestic scheduled air carrier departures had a 1948-54 increase 
of 43 percent as compared to 142 percent for enplaned passengers. Air carrier 
operations have and will grow with passenger traffic, but at a lesser rate of 
increase due to the shift to larger aircraft. The following tabulation points up 
this relationship. 


Air carrier aircraft 
departures 


Calendar year free .<tcrtrte 6G 


| | 
| P | | >, 
ercent Numt | Percent 
increase oo increase 


Enplaned passengers ! 


Number 





1948 th 45339- woe " | 13, 060, 372 
Se ees a ma aoe vera bere Ser —neh) SEES . 14, 732, 687 
1950___- JUG 20 DP ee 5. 16, 937, 018 
1951 FALSE. ATR BS 2, 319, 143 | .5 | 21,895, 612 | 
SN Meet an, .tdaehennn tb out ie kes te 2, 431, 63% .9 | 24,350, 307 | 
1953_. Loans ten eer: 2, 612, 767 | .4| 28,004, 269 
1954_ _| 2, 660, 579 ; 31, 657, 852 | 


1 Enplaned passengers at stops on domestic routes outside continental United States by Colonial, Ameri- 
ean, Northwest, Hawaiian Airlines, etc., not included. Therefore, passenger figures are slightly less than 
those used in ch. IlI—Domestic Airline Passenger Traffic. 


Forecast.—A 1955-65 increase in the number of air carrier and itinerant 
aircraft operations equivalent to the one for the 1946-54 period yields a 
1960 forecast of 18 million and one of 22 million for 1965. An optimist could 
justify a 1960 figure of 41 million and at least 24 million for 1965, while a 
pessimist would prefer a figure of 16 million for 1960 and 20 million for 1965. 

As in the past, a major part of the growth between 1954 and 1965 will be 
due to the actual increase in the number of air carrier and itinerant air- 
craft operations at airports now having CAA airport traffic control service, 
but a substantial part of the increase will be due to counts of air carrier 
and itinerant aircraft operations at airports that are now without CAA traf- 
tic control service but will qualify during the next 10 years. 

These factors plus established growth trends in all types of aviation make 
a 1960 forecast of 18 million and a 1965 one of 22 million both reasonable 
and probable. An annual increase of 1 million air carrier and itinerant air- 
craft operations will bring the 1954 count up to these forecasted levels; from 
1946 through 1954 the average annual increase in the numbers of air carrier 
and itinerant aircraft operations was more than 1 million. 
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Air carrier and itinerant aircraft operations at airports with CAA traffic control 
service, 1946-65 


[Operations in thousands] 


General aviation 


ae } oF 
Air carrier itinerant 


| Military itinerant 


Total Percent 
' number | change 


Percent 
change 


Percent 


Number | 
change a 


| Number 


i 
r Percent 
I b 
Number change 
f 


| 
emmpennqneemsnee=eane | deem == - - eee —_ of eceeeeeneecnenensioas 

| 

} 


533 

429 

737 
1, 091 


997 


4,013 |__ 
5, 215 | 
6, 479 | 
7, 526 | 
8, 278 | 
9, 630 | 
9, 937 
a ; 11,173 
1954 a itmes ON 
1960 (estimate) waied 18, 000 
1965 (estimate) : | 
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Source: CAA Office of Planning, Research and Development series Federal Airways Air Traffic Activit 
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Calendar Years 
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’. Pia postings 

Scope.—Aircraft using the Federal airways system report their positions 
at specified points called fixes. These data constitute annuai counts of the 
instrument flight rules (IFR) movements of all aircraft that utilized the CAA 
en route airways system in the Territories as well as within the continental 
United States. Wake Island data are excluded for security reasons. 

Use.—These data serve as a present-day measurement of airway use by air 
carriers, general aviation and the military, and are one basis for estimating 
future en route air traffic volume and control equipment. Fix postings also func- 
tion as a source for budgetary and workload information. 

Trend.—Fixes on air carrier aircraft have been the dominant type in each 
year of the 1946-54 period. The air carrier proportion ranged from a high 
of 78 percent in 1946 to a low of 54 percent in 1954. The decline in the air 
carrier proportion of the total has been compensated for by an increase in 
the military share of the total. 


Percentage distribution of fix postings by type, 1946-54 


eee 


Percent of operations by type 


Air General s1 
carrier | aviation | Military 
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Total fix postings have increased sharply in the past 8 years, that is, from 
8.8 million in 1946 to 16.9 million in 1954. The average annual increase between 
1946 and 1954 was 1 million as compared to 1.7 million in 1951-54 and 1.8 million 
between 1953 and 1954. 

The number of fix postings has a direct relationship to the instrument ap- 
proaches, Fix postings measure IFR airway traffic while instrument approaches 
measure IFR terminal traffic. The 1948-54 data establish a ratio-range be- 
tween these 2 factors, i. e., on the average there will be 30 to 35 fix postings 
for each instrument approach. 


Relationship between fiz postings and instrument approaches 


Total fix | Total te mo od 
postings | imstrument Snstrument 
, approaches approach 


209, 521 
293, 937 
334, 819 
383, 257 
408, 123 
429, 374 | 
515, 656 | 
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Forecast.—The number of fix postings during any time period depends, among 
other things, upon the number of “fixes” established along an airway by the 
traffic control center. The forecasts made here assume a continuation of the 
present fix pattern although it is possible that enroute radar and other traffic 
control will cause major modification. When and if these changes do occur, 
revised forecasts will be issued. 

Application of the ratios of 30 and 35 fix postings per instrument approach 
yields a minimum 1960 fix posting estimate of between 27 million and 31.5 mil- 
lion. The comparable figures for 1965 would be 33 million and 38 million. 

On the basis of the fix posting and instrument approach increases over the 
last few years, it is safe to assume that the fix posting annual increases from 
1954 to 1960 will average 3 million per year and will level off to a million 
a year increase between 1960 and 1965. Therefore, we have selected 29 mil- 
lion fix postings as the 1960 CAA forecast. It is matched by a 1965 range 
of 32 to 34 million fix postings with 33 million—the midpoint—as the most likely 


figure. 
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Fie postings, 1946-65 
{In thousands] 
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Air carrier | General aviation Military 
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8. Aircraft instrument approaches within CAA air route traffic control center 
areas 

Scope.—Aircraft instrument approaches include all IFR approaches handled 
by the Federal airways system within the United States and its territories, 
except Wake Island. Unlike the CAA figures for air carrier and itinerant air- 
craft operations, the instrument approach data include IFR approach activity 
at airports without CAA facilities reported by CAA air route traffic control 
centers as well as activity at airports with CAA equipment and personnel. 

Use.—Instrument approaches are the primary criterion for the establishment 
and discontinuance of all CAA terminal air traffic devices other than tower 
service. 

Trend.—Air carrier aircraft have accounted for the bulk of all instrument 
approaches year after year but their role has been a declining one; air carrier 
aircraft made only 2 out of 3 instrument approaches in 1954 as compared with 4 
out of 5 in 1946. This proportionate decline in air carrier activity was offset by 
an increase in military instrument approaches. Only minor fluctuation occurred 
in the proportion of the total attributed to general aviation aircraft. 


Percentage distribution of instrument approaches by type, 1948-54 
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In 1954 total instrument approaches were 146.2 percent above 1948—an 
average annual increase of 24 percent. This rate was significantly higher than 
the average annual rate of 11.5 percent for 1951-54 and comparable to the 20.1 
percent for 1953-54. These variations occurred primarily due to the unusual 
growth pattern of instrument approach activity. Wide fluctuations by military 
and general aviation aircraft have been somewhat offset by the more normal 
growth pattern of the dominant air carrier activity. 

Instrument approaches had an average annual increase of 51,000 between 
1948 and 1954, as compared with the 44,100 between 1951 and 1954, and 86,300 
between 1953 and 1954. Past annual growth of instrument approaches establishes 
a normal growth of better than 50,000 per year. 

A consistent relationship has existed between the number of domestic air- 
carrier departures and the total number of air-carrier instrument approaches. It 
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has varied from 9 percent in 1948 to 13 percent in calendar year 1954, but the 
range has been only 1 percent in the recent past. A conservative estimate of air- 
carrier instrument approaches for the future can be based on 12 percent of the 
domestic air-carrier departures. 


Air-carrier instrument approaches as related to air-carrier departures 
Air carrier 


Instrument approaches 
Departures 


(thousands) Number Percent of 
(thousands) | departures 


' we Orcs So: 


‘ 
+ ORCS wore om: 


Forecast.—A 1955-65 rate of increase based on the yearly average increase of 
51,000 for the 1948-54 period will yield a 1960 total of 822,000 instrument ap- 
proaches and over 1 million for 1965. 

Another basis for estimating instrument approaches is through an analysis 
of the historical relationship between air-carrier departures and enplaned pas- 
sengers shown in the section on air-carrier and itinerant aircraft operations. 
During the last 3 years passengers per air carrier departure have moved up 
slowly from 10 to 12. It seems reasonable to assume that the average number 
of passengers per departure will continue to advance and should reach 13 by 
1960 and 14 by 1965. 

Relating these factors to the 55 million passengers forecast for 1960 and 70 
million estimated for 1965 would yield 4.2 million and 5 million air-carrier depar- 
tures, respectively. Assuming instrument approaches will be made for 12 percent 
of the air-carrier departures as they have consistently for the past 5 years, this 
would represent « 1960 total of 504,000 air-carrier instrument approaches and 
600,000 for 1965. 

On the further assumption that air-carrier instrument approaches will con- 
stitute from 55 to 60 percent of all instrument approaches, air carrier, general 
aviation, and military, will total 900,000 instrument approaches in 1960 and 
more than a million by 1965. 

Thus, on the strength of the estimating procedures outlined and the assump- 
tion that in the future aircraft in general aviation will make greater use of the 
airways facilities, a 1960 forecast of 900,000 instrument approaches by all users 
appears to be reasonable. We believe that by 1965 the total instrument ap- 
proaches will be from 1 million to 1,200,000. 


Instrument approaches within CAA air route traffic control center areas, 
1948-65 


{In thousands] 
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VI. CIVIL AIRCRAFT MANUFACTURING 


1. Aircraft 3,000 pounds airframe weight and over 


Scope.—Civil transport and large executive aircraft production statistics cover 
shipments of all aircraft of 3,000 pounds airframe weight and over. This 
category includes such aircraft currently in production as the Douglas DC-6, 
DC-6A, DC-6B, DC-—7, and the Lockheed 1049C and 1649, also the Beech Super 
18, and the Sikorsky S—55 helicopter. 

Use.—Three measurements of civil manufacturing output are widely used 
and generally recognized as standard indexes for gaging the level of produc- 
tion activity. These are (1) the number of aircraft, (2) airframe weight‘ 
and (3) dollar value. Forecasts of future volume are used in planning CAA’s 
programs with respect to checking the design, structure, and performance of 
new planes to insure the safety of the flying public. 

Trend.—The postwar history of civil air transport development and production 
has been an erratic one. The roster of civil transport projects which saw little 
more than light of day before being relegated to history and the filing cabinet 
was a lengthy one. In the early postwar period, losses were suffered on several 
civil transport projects, but they were largely offset by refunds of previously 
paid excess-profits taxes. 

Principal customers for civil transport aircraft are (1) United States domestic 
and international airlines, (2) foreign airlines, and (3) many business concerns 
which have purchased multiengined aircraft for company executive transporta- 
tion. The first 3 years after the close of World War II were characterized by 
disappointing financial results for United States scheduled airlines. Beginning 
with 1949 these airlines started recording satisfactory financial results with net 
operating income ranging from $45 million in 1949 to almost $125 million in 1954. 

As a result of the general business upsurge following the Korean outbreak, 
airline traffic here and abroad expanded rapidly and this confidence was trans- 
lated into civil-transport orders and deliveries. Civil-transport shipments have 
steadily increased during the past 3 years in both airframe weight and dollar 
value. In 1954, civil-transport manufacturers shipped 291 planes weighing 7.5 
million airframe pounds, valued at $254 million. 

Forecasts.—Predicting the civil-transport production outlook for the next 
decade is an extremely difficult assignment. For the first time in United States 
airline history, one of our major American airlines has purchased transport 
aircraft from a foreign producer. Capital Airlines has ordered 60 Vickers Vis- 
counts, a medium-range turboprop, and started using the British aircraft in 
regular service in July 1955. Continental Air Lines also has an option on 15 
Viscounts. The impact of these developments cannot be accurately assessed at 
this time, of course. 

There is little doubt that these factors have greatly stimulated the efforts of 
United States aircraft manufacturers to build new civil turboprop and turbojet 
models for airline service. Recent announcements were made about the progress 
being made in this area by Lockheed, Boeing, and Douglas. Lockheed an- 
nounced it has signed a contract with American Airlines for 35 turboprop trans- 
ports. They will be the first commercial turboprop transports built in this country 
and are scheduled for delivery in 1958 and 1959. Boeing was given the green light 
by the Air Force to build the model 707 commercial jet transports along with the 
KC-135 military jet tankers. Douglas announced it plans to build an all-jet trans- 
port known as the DC-8 which should be ready for delivery by late 1959 and 1960. 

It seems clear that United States manufacturers will make every effort to 
retain their position as principal suppliers of the world’s civil-transport fleets. 
Therefore, it is estimated that civil-transport shipments in 1960 will number 
about 320 planes, weighing 11.2 million airframe pounds, valued at $425 million. 
Further airline expansion by 1965 should require civil-transport deliveries total- 
ing 400 aircraft, weighing 14 million airframe pounds, valued at $660 million. 


‘ Airframe weight is the weight of the airplane empty less the following items: 

Engine (dry weight), turbo superchargers, starter, and accessories. 

Propeller (including hubs, blades, power control, and governor). 

Wheels (including tires, tubes, and brakes). 

Auxiliary powerplant. 

Radio receivers, transmitters, radar, and removable units, but not installation parts 
and wiring. 

Battery. 

Generator. 

Stowage items (first-aid kits, removable fire extinguishers, fiight manuals, etc.). 
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Civil aircraft shipments—$3,000 pounds airframe weight and over—1946-65 


Airframe weight (millions | Value of complete aircraft 
of pounds) (millions of dollars) 


Calendar year | Annual change Annual change 
Value 
Percent Number} Percent 
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Source: CAA-Census Bureau Facts for Industry Series M42A on shipments of complete aircraft for 
1946-54. CAA estimate for 1960 and 1965. 
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°. Aircraft under 3,000 pounds airframe weight 


Scope.—Civil utility and executive aircraft production statistics cover ship- 
ments of all aircraft of less than 3,000 pounds airframe weight. This category 
includes all single-engine aircraft currently in production as well as such light 
twin-engine aircraft as the Aero Commander, the Beech Twin Bonanza, the 
Cessna 310, and the Piper Apache. 

Use.—Three measurements of civil manufacturing output are widely used and 
generally recognized as standard indexes of the level of production activity. 
These are: (1) number of aircraft, (2) airframe weight and (3) dollar value. 
Forecasts of future volume are used in planning CAA’s program with respect to 
checking the design, structure, and performaace of new planes to insure the 
safety of the flying public. Also for airport and airway facility planning studies. 

Trend.—Under the impetus of the GI flight-training program, utility aircraft 
production got off to a rapid start immediately after the close of World War II. 
With the light-plane industry working at capacity during 1946, a record output 
was achieved totaling 34,500 planes, weighing more than 20 million airframe 
pounds, valued at $79.5 million. This output included almost 31,000 two-place 
planes representing 89 percent of total production. 

After the flight school demand was met, utility aircraft production began to 
decline. Shipments fell steadily until a low point of 2,279 aircraft was recorded 
in 1951. During the past few years, the manufacturers of light aircraft have 
emphasized the four and five-place plane’s advantages for business and indus- 
trial activities. Since 1952, four and five-place models have accounted for 80 
percent of utility aircraft production. 

As the market for business and executive-type planes increased, the light-plane 
manufacturers turned their attention to small twin-engine models. Response to 
these new models has been very favorable as indicated by the fact utility- 
executive aircraft output during 1954 increased $8 million in value despite a 
decline of 727 units. This upward trend in utility-executive aircraft shipments 
has continued into 1955 with the total for the first 4 months of this year running 
ahead of the same period of 1954 by 453 aircraft, more than 500,000 airframe 
pounds, and $7.6 million. 

Forecast.—The pattern of utility-executive aircraft manufacturing has changed 
completely in the last 10 years. In the early post-World War II period, there 
was considerable planning for a broad base of individual aircraft ownership. 
Unfortunately, this development never materialized. In the past 5 years, pro- 
duction emphasis has shifted almost completely to the business, agriculture, and 
industrial user. 

This shift has brought about the development of larger types of aircraft char- 
acterized by the new small twin-engine models or the single-engine model with 
a minimum of 150 horsepower. Average unit airframe weight and value of 
utility aircraft shipments has jumped from 580 pounds and $2,300 in 1946 to 
970 pounds and $13,350 in 1954. Thus, the market has naturally become numeri- 
cally smaller but larger in size and dollar volume. 

This trend is expected to continue with output in 1960 numbering 5,000 planes 
weighing 6.8 million airframe pounds and valued at $140 million. By 1965, 
utility-executive output should reach 6,000 units weighing 9.6 million pounds 
and valued at $240 million. 
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Civil aircraft shipments—under 3,000 pounds airframe weight—1946-65 


Airframe weight (millions | Value of complete aircraft 
Aircraft of pounds) (millions of dollars) 


Annual change | | Annual change Annual change 
Number|———>—|N umber 
Number} Percent Number} Percent 
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Source: CAA-Census Bureau “Facts for owe Serics M42A on shipments of complete aircraft for 
1946-54, CAA estimates for 1960 and 1965 


$. Civil aircraft engines 


Scope.—Historically, civil aircraft engine production statistics cover ship- 
ments of reciprocating engines for civilian aircraft. However, the forecasts 
are estimates of total civil aircraft engine output, reciprocating as well as jet 
engines which are expected to come into service by 1960-65. 

Use.—There are three standard basic measurements of civil aircraft engine 
output which are generally recognized—number of units, horsepower, and dollar 
value of complete units. These measurements are frequently consulted as indi- 
cators of trends and developments. They are vital to CAA in carrying out its 
responsibility for approving and certificating all new civil aircraft engines. 

Trend.—Civil aircraft engine shipments measure the output of the second 
largest segment of the civil aeronautical manufacturing industry. Civil air- 
eraft engine shipments move very closely with output of new civil aircraft. 
Naturally, they do not move exactly with new aircraft production because of the 
required lead time necessary to assure engines will be on hand at the proper stage 
of aircraft assembly and due to replacement and conversion demand. 

Civil output reached its peak in number of units and horsepower output in 
1946. As civil aircraft demand slipped, civil aircraft engine shipments declined 
to a post-World War II low of 4,000 engines in 1949. With the upsurge in general 
business activity resulting from the outbreak in Korea, civil aircraft engine 
shipments began to gradually advance to meet the demands for commercial trans- 
ports, agriculture, and business aircraft. Output in 1953 totaled 6,600 units with 
horsepower output of 4.4 million and valued at about $71 million; 1954 civil 
aircraft engine shipments were a bit lower, totaling 5,500 engines with 3.4 
million horsepower and valued at some $61 million. 

Forecast.—For the first time in its history, the civil aircraft manufacturing 
industry appears to be on the verge of utilizing jet and turboprop powerplants 
in certain new models. For several years, the military services have concen- 
trated virtually all their production on jet aircraft and heavy military re- 
quirements have absorbed the entire capacity of jet engine producers to date. 

The recent Boeing and Douglas jet transport announcements indicate civil 
manufacturers expect jet engines will be made available for civil customers 
in the next few years. Beech Aircraft is demonstrating a four-place twin-jet 
business aircraft this summer as a result of a working agreement with the 


5Pounds of thrust of jet engines converted to horsepower by the following formula: 
1 pound of thrust=1 hp. at 375 mph. 
hrust Power X Desired Speed (600 mph) 
>? ha - —o ea 





= Hp. 
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French firm, Morane-Saulnier Co. The market demand for jet-powered trans- 
port and executive aircraft is difficult to assess at this time. Despite their 
many advantages, it is probable that their high initial cost will make their in- 
troduction gradual. 

In keeping with the civil-aircraft forecast previously outlined in this chapter, 
a forecast of 9,000 engines with 7.2 million horsepower output for 1960 seems 
reasonable. By 1965, civil-aircraft output will require that 9,700 civil engines be 
manufactured with a total horsepower output amounting to 9.7 million. 


Civil aircraft engine shipments and change from previous year, 1946-65 


Aircraft engines Horsepower (in thousands) | qalee of pempiats waite 


Annual change | | Annual change | | Annual change 
Number|—————- -| Number |— an ————| Number | 


Calendar year 
| 
| 


| ° 3 | ? 
| Number | Percent Number |Percent} | Number | Percent 
| | | | | 





CrNnwmort onl | 


1960 (estimated) 

1965 (estimated): 
Low 
Intermediate -| 
High 


Source: CAA-Census Bureau Facts for Industry, Series M42A on shipments of complete aircraft engines 
for 1946-54. CAA estimates for 1960 and 1965. 
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* * * % * * 


PRELIMINARY REPORT ON THE DOMESTIC PASSENGER FARE 
STRUCTURE BASED ON A SAMPLING OF INDIVIDUAL FARES 


Prepared by Commercial Rates Section, Rates Division, Bureau of Air 
Operations, Civil Aeronautics Board, June 7, 1954 


SUMMARY OF PRELIMINARY FINDINGS AND CONCLUSIONS 


FOREWORD 


The fundamental concept of ratemaking is fairly simple as stated by the 
United States Supreme Court in the Natural Gas Pipeline case,’ a recent leading 
case on the subject. 

“The establishment of a rate for a regulated industry often involves 2 steps 
of a different character, 1 of which may appropriately precede the other. The 
first is the adjustment of the general revenue level to the demands of a fair 
return. The second is the adjustment of a rate schedule conforming to the level 
so as to eliminate discrimination and unfairness from its details.” 

The sample survey concerns the second aspect, which has the limited objective, 
of providing a factual account of the existing fare structure for the more impor- 
tant traffic segments. 

By the survey we sought to determine how fares varied— 

(a) Individually with distance. 

(b) By groups for selected mileage blocks. 

(c) Among regions. 

(d) Between segments of different traffic densities. 

(e) Between competitive and noncompetitive segments. 
(f) Between coach and standard services. 

(g) Between rail and air. 

As explained in the appendix (pp. A2—A4), the survey was based on a sampling 
consisting of the top 250 city pairs, in March 1952, as ranked by number of pas- 
sengers, plus an additional 286 city pairs to insure the inclusion in the survey 
of a minimum of the top 15 city pairs (excluding Canadian points) for each air- 
line. The United States fares so surveyed cover about 65 percent of all standard 
fare passengers, based upon March 1952 relationships.* A number of available 
checks discussed in the appendix indicate that the sample used in the survey is 
both comprehensive and representative (see chart No. 1 and tables 1, 2 and 3). 

Since the sampling selection was based upon the March 1952 air traffic survey 
the individual carriers surveyed are those operated as separate entities as of 
that time. Hence, data for carriers subsequently merged with other carriers 
have not been consolidated and are shown separately. 

The fares have been expressed in terms of intercity (city center to city center) 
mileages, which it appears are preferable for the puroses of this survey. Fares 
between United States and Canadian points have been excluded except in the 
section devoted to geographic regions. The surveyed fares are the full pub- 
lished standard fares and do not reflect discounts that are available. 

The following is an outline of the pattern followed in making the survey. In 
order to get an overall perspective of the domestic fare structure, each surveyed 
fare per intercity mile was plotted against the appropriate intercity distance. 
This is shown on chart No. 2. To visualize the effect of actual published ground 
transportation charges to and from the airports, there was superimposed the 
range by mileage blocks in the same fares when such ground transportation costs 
were added in. To determine whether these fares (excluding the addition of 
ground transportation charges this time) acquired any special pattern or showed 


1 Federal Power Commission v. Natural Gas Pipeline Co., 315 U. S. 575, 584 (1942). 
Although the large number of city pair combinations require publication of a large 
number of tariff charges, the bulk of travel is concentrated in a relatively few city pairs. 
In March 1952 the top: 
250 city pairs accounted for 55 percent of all passengers. 
500 city pairs accounted for 67 percent of all passengers. 
1, 000 city pairs accounted for 77 percent of all passengers. 
2, 000 city pairs accounted for 86 percent of all passengers. 
3, 000 city pairs accounted for 90 percent of all passengers. 
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some characteristics when arranged by major airline groups, chart No. 3 was pre- 
pared. Up to this point the picture concerned the industry generally, without 
identification of individual airlines. Therefore, the next series of charts (Nos. 
4A through 4H) was prepared to plot the same data in similar fashion, but this 
time separately for each trunk and local service airline, in order to observe the 
surveyed fare characteristics of each airline individually. Thereafter, in the 
next series of charts (Nos. 5 and 6A and B) the same fares were averaged by 
mileage blocks in order to facilitate summarization. The remaining charts (Nos. 
7 through 10) represent regroupings of surveyed fares to ascertain fare varia- 
tions with particular factors indicated above, such as among regions, on segments 
of different traffic densities, on competitive and non-competitive segments, be- 
tween coach and standard air fares, and between rail and air fares. 

Following is a summary of observations and tentative conclusions derived 
from the survey relative to the factors analyzed. A more complete description 
and discussion of them follows the summary. 


STRUCTURE 


1. The surveyed fares per intercity mile, show a wide range at extremely short 
distances and a progressive narrowing of the range with increased distance. 

2. When these fares are grouped according to major carrier groups (see foot- 
note 5, infra p. 6) a rough taper pattern occasioned by the $1 terminal fee 
emerges for the Big Four and the other large trunklines groups, respectively, but 
no significient pattern appears for the small trunklines and local service lines 
groups because the effect of the $1 terminal charge is obscured by the large 
amount of variation in the fares of these groups. 

3. Regarding individual carriers, with the exception of Braniff and Chicago & 
Southern the larger trunklines have fare structures that taper in varying de- 
grees. With 1 or 2 exceptions the other trunklines and the local service lines 
show erratic fare patterns. 

4. Among the carriers noted to have a taper pattern in their surveyed fares, 
Eastern, National, Northwest, and Western tend to deviate from a taper structure 
in their longest distance fares. In the case of BDastern and National this is 
probably related to a greater differential between intercity and point-to-point 
mileages (the method employed in the construction of fares) between long-haul 
points than for other carriers. 

5. Prior to the adoption of the $1 terminal fee, airline fares per mile were 
approximately level, irrespective of distance. 

6. Fare patterns are most erratic for short-haul travel, yet short-distance 


travelers constitute a dominant segment of total air passengers: 
Percentage of group 
total passengers 
traveling less 


Carrier group: than 300 miles 


Other large trunklines 
Small trunklines 
Local service lines 


1. Generally speaking, except for the local service lines, fare levels are lowest 
for the largest carriers and tend to be higher for the smaller carriers. On the 
whole, the local service lines’ fares are relatively on the low side. 

2. Traffic density (total volume between cities) appears to have little or no bear- 
ing on the level of standard fares. 

3. Except for very short haul fares in the Far West, and fares applicable to 
New England and between United States and Canadian points; there is a general 
conformity in the level of air fares for corresponding distances among geographi- 
cal regions. 

4. Excluding minor deviations, and excepting Northwest, coach fares in March 
1953, were not in excess of 75 percent of standard fares and hence are within 
the maximum limitation under the Board’s current coach fare policies. 

5. Overall, on a basis weighted for volume of coach passengers, the average 
coach fare for all carriers with coach service in March 1953, was 64.3 percent of 
standard fares for the same segments. 

6. The coach-standard air fare ratio on the average is about 4 to 6 percentage 
points lower for predominantly night services, than for day coach services. 
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7. Generally, coach fares are lower relative to standard fares on dense traffic 
segments than on other segments. 


INFLUENCE OF COMPETITIVE FACTORS 


1. The predominant influence on the level of air fares for the major traffic seg- 
ments of the country represented by the top 250 city pairs appears to be the fare 
structures of the Big Four airlines, particularly American, TWA., and United. 

2. Except for particularly circuitous noncompetitive segments, the Big Four 
carriers generally adhere to a fare structure on noncompetitive segments which 
is consistent with their competitive segments. 

8. The other trunklines reflect the Big Four fare levels on competitive segments 
and generally higher fare levels when they are the dominant carrier on particular 
noncompetitive segments. 

4. The local service carriers generally reflect fare levels of competitors on 
competitive segments and some show tendencies toward lower fare levels on non- 
competitive segments, contrary to the observation regarding the trunk lines 
smaller than the Big Four. 

5. Although the influence of rail competition in specific instances may be con- 
trolling, except for long haul travel, over-all it does not appear that current air 
standard fares are related to competitive rail first class fares on any consistent 
basis. 

6. For the top 250 city pairs, standard air fares on the average are about 12 
percent higher than rail first class fares ; 3 this average also happens to be equiva- 
lent to the air-rail relationship for long haul travel (over 1,500 miles) but for 
other distances and among different regions, the relationship varies erratically. 


PRELIMINARY FINDINGS AND CONCLUSIONS 
A. VARIATION OF INDIVIDUAL FARES WITH DISTANCES 


As may be observed from Chart No. 2, the 536 individual surveyed fares plot- 
ted in terms of cents per intercity mile against applicable intercity distances 
ferm a pattern which is roughly triangular in shape. The base of the triangle is 
furmed by the great range in the level of fares for very short distances. With 
increased distances the range tends to narrow, with decreases in high fares 
being roughly matched by increases in the low fares, giving rise to an elongated 
isosceles triangle pattern. Ultimately, for very long distances, the range be- 
comes relatively quite narrow and in effect forms an apex to the triangle. For 
very short distances (up to 200 miles) the range of most fares per intercity mile 
is from about 5.5 to 9.8 cents; for short distance (from 200 to 400 miles) the 
range is from 6.0 to 8.3 cents; for medium distances (from 400 to 1,000 miles) 
the range is from about 6.2 to 7.7 cents; and for distances over 1,000 miles 
the range is only from about 6.2 to 7.1 cents.‘ In view of the fact that the sur- 
veyed fares were computed on the basis of intercity mileages while air fares are 
generally constructed on an all-stop certificated mileage basis and modified by 
technical fare construction considerations and competitive influences, see pp. 
Al-—A2 of the appendix for description), the general pattern revealed by the sur- 
veyed fares ‘is surprisingly homogenous. " 


3Includes seat fares, when popes. for intercity distances under 30 miles and lower 
bertly fares for distances over 300 miles. Meal costs and gratuities are not reflected in the 
rail fares. 

*An important consideration in this connection is that because of the multiplying effect 
on fares of large distances, despite the relatively lesser range of fares on long-haul trips, 
nonetheless there is a greater impact on the traveler’s pocketbook. ‘This is demonstrated 
by the following simplified illustration based upon actual approximate data : 


Percent 
difference} Dollar 
Intercity mileage between | differ- 
high and ence 
ow 
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Although the overall panorama of the surveyed fares provided by chart No. 
2 indicates only a rough triangular pattern, when the surveyed fares are sep- 
arated according to four main carrier groups * in chart No. 3, a rough but defi- 
nite taper pattern is revealed for the Big Four. and the other large trunk lines 
which was obscured by the erratic fare pattern of the other smaller carriers. 
That this taper for the large carriers is not. historic, but was created by the $1 
terminal charge instituted in the spring of 1952, is shown by the following tab- 
ulation. When the $1 terminal fee is subtracted from the average fare in effect 
in March 1953, applicable to the average of the surveyed fares for various mile- 
age blocks, a fairly consistent straight line level in fares is indicated: ° 


| Average surveyed fares less $1 terminal fee 

$1 terminal |___ 

Distance (miles) fee on per- | 

mile basis | All car- | Big Other large} Small Local 
riers Four trunks trunks service 
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In fact, currently, with the $1 terminal fee in effect, as will be developed 
below, a positive taper is manifest for the surveyed fares only for the Big Four 
carriers and Capital; and somewhat less clearly for Delta, National, Northwest, 
and Western. 

The effect of actual published ground transportation costs between airport 
and city superimposed on the surveyed fares is shown on chart No. 2 by the 
dark background, which outlines for each mileage block the high and low limits 
of the surveyed fares when ground transportation costs are added in. The 
intense leverage effect on short haul travel costs of the ground transportation 
charges is readily apparent, and a definite taper pattern evolves, even for the 
surveyed fares overall. 

The individual fares that were surveyed are depicted separately for each 
airline in charts 4A through 4H. They are arranged according to the major 
groups, indicated by footnote 5 previously and alphabetically within these groups. 


1. The Big Four 


The pattern of fares of these carriers is a taper. Eastern’s taper shows a 
conspicuous tendency to rise at the longer distances. There is a close re 
semblance both in the pattern set by the fares at various distances, and the 
level of fares, of American, TWA, and United. Eastern’s fares per intercity 
mile tend to decline like the others up to about a distance of about 200 miles, 
but thereafter remain level, or even increase, with longer distances. 

It should be noted that distancewise, the range of fares surveyed is from less 
than 100 miles to over 2,500 miles, except for Eastern. Eastern’s maximum is 
about 1,600 miles. Eastern also differs from the other three carriers of the 
Big Four in the relatively large number of surveyed fares it has in the 750 to 
1,250 distance range. 


2. Other large trunklines 


Most of the carriers of this group have a tapering fare structure, although 
the taper is not as clearcut as for the Big Four, except Capital. Capital's 


5 Four carrier groups were established for purposes of the survey and were used through- 
out: The Big Four (American, Eastern, TWA, and United); the other large trunkines 
(Braniff, Capitol, Chicago & Southern, Delta, National, Northwest, and Western) ; the small 
trunklines (Colonial, Continental, Inland, Mid-Continent and Northeast) ; and the local 
service lines. 

The technique of a uniform subtraction to arrive at the level of fares before the $1 
charge was established is not completely accurate because not all carriers increased thelr 
fares by the full dollar and some not at all; the arbitrary centering of the subtraction 
factor also is somewhat inaccurate, especially in the application to the first 50-mile group; 
nevertheless, it appears that the generalized conclusion is valid. 
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surveyed fares have a remarkably clear and consistent taper. Chicago and 
Southern’s fares form a rough, uniform level pattern. Delta and National ap- 
pear to have a mild taper in fares. National’s fares indicate a tendency, 
similar to Eastern, for fare levels to increase at about a distance of 1,000 miles. 
Braniff and Western, particularly the latter, show a wide scatter pattern in 
their surveyed fares. The pattern of Northwest’s surveyed fares indicates a 
taper and a low level up to a distance of about 1,000 miles and thereafter a 
relatively high or medium level for longer distances. 

Except for Northwestern and National, the members of this group have prac- 
tically no fares of real significance for distances greater than approximately 
1,000 miles. National has an important cluster of fares covering travel of about 
1,000 miles and somewhat beyond. Northwest has a spread of fares covering 
distances up to about 2,400 miles, but there are not many important long haul 
segments. 


8. Small trunklines 


Although Colonial’s surveyed fares (covering travel between United States 
cities only) may possibly be characterized as having a taper, this group as a 
whole shows a wide scatter and no distinct pattern in individual airline fares. 
Excepting Mid-Continent, which is on the low side, the level of these carriers’ 
fares is quite high. The distance range of the fares encompassed by this group 
is distinctly shorter than the other large trunklines group. 


4. Local service lines 


The surveyed fares of the individual airlines of this group, like the small 
trunklines, show a wide scatter and no distinct pattern other than possibly an 
endeavor, usually marked by frequent exceptions, to establish fares based upon 
a policy of apparently uniform levels. There are frequent instances of both 
relatively low and high fares among the local service lines. The former Empire 
Air Lines (now operated as a part of West Coast Airlines) is unique in that its 
very short haul fares are very low and its long haul (not in excess of approxi- 
mately 400 miles) fares are quite high, creating an inverse taper. In spite of 
numerous individual exceptions, the overall level of fares of the local service 
lines may be characterized as being close to that of the large trunklines. Dis- 
tancewise, the distance range of surveyed fares of this group generally extends 
to 300 miles, but a few lines have fares applicable to trips in excess of 500 miles. 


B. VARIATION OF FARES BY GROUPS FOR SELECTED MILEAGE BLOCKS 


In the preceding section, observations relative to carrier groups were based 
upon individually plotted fares. In this section, such individual fares have 
been averaged according to selected mileage blocks and grouped according to 
carrier classes to facilitate comparison and summary. 

Chart No. 5 displays by line graphs the average fare for the surveyed seg- 
ments of each carrier group for a comprehensive selection of mileage blocks. 
The averages, for the same mileage blocks, of all carriers is superimposed as the 
dark background, to facilitate comparison of each group’s average with the 
average of all carriers. If allowances are made for apparent atypical situations 
to be described below, it is observed relative to the three trunkline groups that 
for the surveyed segments, for corresponding mileage blocks, the average fare 
level increases as the size of the carriers represented by the group decreases. That 
is, the small trunklines have the highest fares, the other large trunklines 
are lower, and the Big Four have the lowest fares. It is significant to note that 
the local service lines deviate from this generalization. Except within the 400- 
499 mileage block, the local service lines’ fares on a group average basis corre- 
spond roughly to those of the Big Four and other large trunklines, and are well 
under the small trunklines’ group average. 

The Big Four average fares roughly parallel those of the other large trunk- 
lines and are lower up to 750 miles. Thereafter a hump appears in the slope 
of the Big Four fares. The hump is sufficient, in conjunction with a continu- 
ing decline in other large trunklines fares up to that point, to raise the Big 
Four fares for the 1,000—-1,499 mileage block slightly above those of the other 
large trunklines group. As was noted in the preceding section, Eastern’s fares 
in the Big Four group tend to rise in the 1,000-1,499 mileage block relative to the 
level of fares for immediately preceding shorter distances. In addition, the 
sampling obtained no United fares for the 1,000-1,499 mileage block. Conse- 
quently, the effect of Eastern’s hump is magnified on the Big Four average by 
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virtue of averaging 3 rather than 4 carriers for that particular mileage block, 
It is also appropriate to explain that the big hump in the 1,500-1,999 mileage 
block in the other large trunklines fares is not representative. For that dis- 
tance category, the sample picked up but 3 fares, representing 2 carriers, North- 
west and Western. The Western fare sampled (Los Angeles-Minneapolis) 
is quite high and averaged with Northwest’s fares, produces an atypical high 
fare in the 1,500-1,999 mileage block. If the particular Western fare were dis- 
regarded, the other large trunkline curve would be fairly smooth and humpless. 

So that groups of carriers could be readily compared, and individual carriers 
with others of its group, charts Nos. 6A and 6B were prepared. In order to 
further simplify group and individual carrier summarization, the surveyed 
fares have been grouped in charts Nos. 6A and 6B according to 4 mileage blocks: 
very short haul (under 200 miles); short haul (over 200 and under 400): 
medium haul (over 400 and under 1,000); and, long haul (over 1,000). Chart 
No. 6A depicts all domestic airlines, by groups, while chart No. 6B shows how 
each carrier’s fares relates to the average of the other carriers of its group. 

The broad observations which can be derived from these charts are consistent 
with those made from the preceding unsummarized charts. The consolidated 
summaries indicate the following principal conclusions: 

1. Where a fare structure pattern can be made out, it shows fare levels 
declining with distance. With 1 or 2 possible exceptions this pattern is apparent 
only for the larger trunklines. 

2. Generally, the level of fares for corresponding distances of travel increases 
with decreases in the size of carriers represented by a group, but this is not true 
regarding the local service lines group. 

3. The local service lines deviate from this pattern of higher fares per mile as 
size of carriers decrease; in fact, the average fare of the local service lines for 
distances under 200 miles is lower than the Big Four group. This deviation is 
particularly significant in view of the preponderance of passengers (about two- 
thirds, of the total) of the local service lines who travel less than 200 intercity 
miles, 

4, Within groups, fare levels are generally diversified, and especially widely 
among the local service lines. 

C. REGIONS 


The focus of interest of the preceding charts was on the fares of individual 
airlines and groups of airlines. In order to investigate whether peculiarities by 
geographic areas have crept into the rate structure, or whether discriminations 
for or against geographic areas exist, the sample survey fares have been grouped 
by geographic areas. The results are shown in charts Nos. 7A and 7B. Except 
for the area west of the Mississippi River, the boundaries conform to the Inter- 
state Commerce Commission geographic groupings for railroads. Although the 
Interstate Commerce Commission divides the territory west of the Mississippi 
into three regions on east-west axis, it appears more feasible for the western air- 
line area divisions to be marked at the Rocky Mountains into two areas on 4 
north-south axis. This Interstate Commerce Commission nomenclature for geo- 
graphic areas was also changed to facilitate identification with air transporta- 
tion. Boundary cities were classified according to the area location of the other 
city of its city pair. Hence, Chicago-Denver was classified as “Central”, while 
Chicago-New York was classified as “Northeast”. In a few cases, when both 
cities of a city pair were on the same boundary, they were duplicated in the survey 
(i. e., Cheyenne-Denver was included as “Far West” and as “Central’’). 

Except for the very short haul fares in the far west area, and New England, 
there is a general conformity in fares for corresponding distances among the 
four main geographic areas. This relationship holds true both when intra-area 
fares only and when fares for trips extending into other areas also are consid- 
ered. The fares applicable to travel in the New England area, and between United 
States and Canadian points, are higher than the fares of the other areas. They 
are also inconsistent for different distances, when compared with the experience 
of the other areas. These results flow, of course, from the fact that the air trans- 
portation services for these areas are predominantly by small trunk lines and 
reflect their high fare level characteristics. 


D. DENSITY 


In the top two parts of chart No. 8 there is shown, for the high density top 
250 city pairs, for 4 selected mileage groupings representing very short (under 
200 miles), short (200 to 399 miles), medium (400 to 999 miles) and long distance 
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(over 1,000 miles) trips, the relationship of standard fares per intercity mile to 
standard fare passenger volume, both being as of March 1952 for the Big Four and 
other large trunk lines. Attention is invited to the departure from other survey 
data in that the fares depicted in chart 8 are those in effect in March 1952 before 
the $1 terminal fee. All other fares surveyed are those applicable to March 1953 
reflecting the $1 terminal fee. It was felt to be important in measuring density 
against fares to correlate the two as precisely as possible. 

In order to note the significance, if any, of coach volume, separate compila- 
tions are shown in chart No. 8 applicable to segments on which the coach 
passengers constituted 5 percent or more of the total passengers and on seg- 
ments on which coach passengers were less significant (less than 5 percent of all 
segment passengers in March 1952). Other than a tendency for the range 
of fares to narrow with increased passenger volume, there is no clear pattern 
discernible in the relationship of fare levels to passenger volume. Similar er- 
raticness exists for segments on which there is substantial coach service as 
where there is none or very little. To state this observation in the form of a 
conclusion, it does not appear that density of itself affects fares. The avail- 
ability of coach services does not affect the conclusion. 

The third component of chart No. 8 is similar to the other two charts of this 
series, being applicable, however, to the small trunklines and the local service 
lines. The number of situations surveyed is insignificant in this particular test 
but is still compatible with the observations made with reference to the large 
trunklines. 


E. COMPETITIVE AND NONCOMPETITIVE SEGMENTS 


To ascertain whether or not any obvious relationship appears when standard 
fare levels for various distances are linked to the number of carriers who are 
dominant in carrying passengers on particular segments, the March 1953 stand- 
ard fares for various distance grouping were arrayed according to the minimum 
number of carriers sharing 90 percent or more of the segment standard fare 
passengers according to the March 1952 air traffic survey. Because of the great 
disparity in density between the top 250 city pairs and other city pairs, separate 
arrays were made for the surveyed fares encompassing the top 250 city pairs 
(excluding Canadian points) and for city pairs below the top ranking 250. The 
results are depicted in graphical form on charts Nos. 9A and 9B. 

Among the top 250 city pairs, chart 9A shows that for distances up to 1,000 
miles, the average fares for city pairs in which one carrier dominates generally 
tend to be from 2 to 9 percent higher than when the traffic is carried by 2 or more 
carriers. Although this appears to indicate that competition tends to lower 
fares. there are undoubtedly other factors which have not been analyzed which 
are important, or may even be controlling. For example, from table No. 4, it 
appears that the rate differences between competitive and noncompetitive seg- 
ments may in many cases be due to differences in rate policies between the differ- 
ent size carriers represented in the top 250 city pairs. 

Table No. 4 covers the top 250 city pairs in March 1952, excluding Canadian 
points. Each carrier that had at least 1 segment on which it had 90 percent or 
more of the total segment regular fare passengers is represented (hereafter re- 
ferred to as “90 percent segments’). The average fares as of March 1953 for 
segments on which the carriers had at least 90 percent of the total segment regu- 
lar fare passengers are compared with the average fares of the same carriers on 
all other segments within the same mileage block. For the “90-percent segments” 
there are also shown the carriers’ air-first class rail fare ratio, and the percentage 
of the total surveyed passengers in the top 250 city pairs of the carrier in the 
indicated mileage block who were subject to the 90-percent segment fares. 

The table indicates that for the same mileage blocks the average fares on the 
competitive segments are generally quite similar for different carriers, and espe- 
cially when regarded by carrier groups. Except for Eastern, the Big Four car- 
riers’ average fares on competitive segments are practicaily uniform, compared 
with one another, for mileage blocks in excess of 400 miles. The other trunk line 
average fares on competitive segments in excess of 400 miles are more diverse 
in level, but they roughly seem to approximate either Eastern’s higher fare levels 
or the lower fare levels of the Big Four carriers. Western’s high fare for the 
1,000-and-over mileage block, of 7.25 cents, is an exception from this observation 
and reflects the adoption by Western of existing joint-interline fares when one- 
carrier service was instituted by it between Los Angeles and St. Paul-Minneapolis. 

Although among the Big Four carriers on the 90-percent segments there is 
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a tendency for average fares to be higher than on competitive segments in the 
middle distances (between 200 and 1,000 miles), on the very short segments 
(under 200 miles) they are lower and on the very long segments (over 1,000 
miles) they are approximately equal. In the middle 200- to 1,000-mile range, 
where the average fares on 90-percent segments tended to be higher than on 
competitive segments, examination of individual fares indicates that the average 
was raised in many instances because of segments with a high degree of route 
cirecuity. [Apparently, introduction of competition on a segment tends to re- 
duce the extent to which circuitous mileages are used as a basis for construct- 
ing fares, thus resulting in lower fares.] If the fares on the circuitous route 
segments are disregarded, it appears that the fares of the Big Four carriers 
generally are consistent with their own and competitive Big Four levels and are 
similar on 90-percent segments and on competitive segmeuts. 

In the case of the other trunklines and the local service lines represented, 
generalization is more difficult. Overall, for those carriers, a fair observation 
seems to be that their fares on 90-percent segments are definitely higher than on 
competitive segments. 

Based upon table No. 4 and the previous discussion it appears that for the 
major traffic segments represented by the top 250 city pairs: 

1. Except for a tendency to higher fares on the noncompetitive segments of 
high route circuity, the Big Four carriers show little variation in fares, between 
competitive and noncompetitive segments. 

2. The other trunk carriers generally reflect higher fares on noncompetitive 
than on competitive segments. 

3. Aside from noncompetitive circuitous segments, the Big Four carriers’ fare 
structure generally follows a consistent pattern, with relatively few variations for 
individual segments, and this same pattern also generally appears to be present 
on the competitive segments of the other trunklines. 

4. For the domestic trunklines, generally the number of passengers carried on 
the noncompetitive segments in each mileage block is a substantial proportion 
of the total number of passengers carried in that block. Noncompetitive segment 
fare levels are therefore important to each carrier. 

5. The air-rail fare ratio on the 90-percent segments is so erratic that it does 
not appear that rail fares are a significant determinant of current air fares. 

The surveyed segments ranking lower than the top 250 city pairs are presented 
on chart No. 9B. Although the picture is more obscure, a conclusion diametri- 
cally opposite to the one formulated from chart No. 9A would appear to be in 
order. The 1-carrier group fares shown on chart No. 9B predominantly repre- 
sent local service lines, who contribute 72 percent of the 1-carrier surveyed fares. 
The 2- and 3-carrier groups predominantly (65 percent of the total) reflect the 
fares of the large trunklines, including the Big Four. Hence, referring to chart 
No. 5, which shows that for distances up to 200 miles (which covers the pre- 
ponderance of local service fares) the average fares of the local service grou) 
are lower than the trunkline groups, it appears that in meeting the competitive 
fares of the larger carriers, because of mileage and other tariff construction 
factors, the fares of the local service lines often tend to be lower on the non- 
competitive segments than on competitive segments. 


F. COACH AND STANDARD FARES 


The ratio of coach fares to standard fares prevailing in March 1953 applicable 
to the surveyed city pairs is shown on chart No. 10 for the 10 airlines offering 
coach services at that time. If minor deviations are disregarded, except for 
Northwest, the coach standard fare ratios are under 75 percent. This conforms 
to the Board’s current coach-fare policy. The important exceptions of North- 
west to the Board’s 75-percent policy, from the standpoint of relative number of 
coach passengers involved, is for trips in excess of 400 miles. 

Overall, without further analysis, there appears to be little uniformity both 

as to the level of the ratios and as to the variance in ratios with distance. 
The substantial variations are indicated by the following tabulation of the range 
between the high and low ratios of each airline. The narrowest range in ratios 
is shown by Colonial, 8.4 percentage points, while the highest is 19.1 percentage 
points, applicable to TWA’s coach standard fares rativs. 
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In order to determine whether there were any reasons, fundamental in nature, 
which would explain the erratic characteristics of the coach-standard fare ratio, 
the individual ratios for all surveyed city pairs were examined. This exam- 
ination disclosed a tendency for day coach ratios to form separate groups below 
and above 70 percent; and for night coach ratios to also divide into 2 groups, 
but below and above 65 percent, respectively. Accordingly, the ratios were 
separated for predominantly day and night coach services, respectively, and the 
former group further separated to show individually city pairs for which the 
ratios were under 70 percent and all other and the latter group to show the 
same when the ratios were under 65 percent and all other. The results of this 
tabulation are shown in table No. 5. A number of observations can be elicited 
from table No. 5. 

(a) Regarding the relationship of the ratios with distance, when grouped 
as described, they are surprisingly uniform for all distances within each group. 

(b) The low ratios (below 65 percent for night coach and below 70 percent 
for day coach) generally apply to the dense traffic segments. The Miami-New 
York and transcontinental segments, for example, have particularly low ratios. 

(c) The unweighted differential in coach-standard fare ratios between day 
and night coach services is about 4 percentage points on all other segments. 


Unweighted average coach-standard fare 
ratio 


Night | Difference 


Below 70 percent (day) and 65 percent ( (night). ___- 5 . 84 | 61.91 | 3.93 
ee a eee 3. 4! 68. 09 5. 36 


Weighted for passengers, the differential is greater, being about six percentage 
points, as shown below. 

In order to observe the industrywide effect of the previously observed coach 
fare-making practices, the ratios were weighted according to the volume of coach 
passengers in the CAB air traffic survey period of March 16-31, 1953. The average 
ratios, weighted according to passengers, are summarized below for various dis- 
tance blocks: 


Weighted average, coach/standard fare 
ratio 


Distance block (miles) |__| 


Predomi- | Predomi- | 
Hae day | nantly night 


— nila = 


Ok Mtn cnimindidensainnie *2 a > 7 i 9] 65.9 
65.0 
66. 0 
59.9 


61.5 
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The conspicuous low ratio for predominantly night coach service for distances 
of 1,000 miles and more stems from the heavy weighting accorded Miami-New 
York traffic on Eastern and National, comprising 67.6 percent of the total passen- 
gers in that group, applied to a very low coach/standard fare ratio of 57.37 for 
that segment. 

The weighted average overall ratio for all carriers with coach services was 
64.3 percent in March, 1953. To put it another way, the average coach passenger 
paid a fare less than two-thirds that of the standard fare passenger (discounts 
available the latter being disregarded). The average night coach passenger did 
even better than that, paying 61.5 percent of what the standard fare passenger 
was charged. 

G. RAIL VERSUS AIR FARES 


There is summarized for various distance groupings for 240 of the top ranking 
250 city pairs in March 1952, in table No. 6 the average relationships of (1) 
standard air to rail first-class fares; and (2) air coach to rail first-class fares. 
Ten city pairs were omitted for lack of comparable data. 

The rail first-class fares include seat fares, when published, for intercity 
distances under 300 miles and lower berth fares for distances over 300 miles. 
Round-trip and other discounts are not reflected in either the air or rail fares. 
Meal costs and gratuities are not reflected in the rail first-class fares. 

The air coach and standard fares are as of March 1953. The rail fares are 
those published in circulars available in March 1954, and which with minor 
exceptions reflect rail fares in effect in March 1953. Except for the fact that 
additional coach services have been introduced, there have been few changes 
affecting air fares since March 1953, to date, and the observed relationships 
between air and rail fares for the most part apply currently. 


(1) Standard air/rail first-class ratio 


On the average, air standard fares are about 12 percent above first-class rail 
fares, the ratio being well less for the middle distances and more for the very 
short. In most instances when air fares are conspicuously lower than rail, the 
competitive rail mileage is considerably longer. For example, the lowest ratio 
observed among surveyed segments was 47.4 percent, applicable to the Mus- 
kegon, Mich.-Milwaukee, Wis. segment. On that segment, the airline route is 
directly across Lake Michigan while the rail routing, of course, follows the con- 
siderably longer land routing along the shores of Lake Michigan. 

Table No. 6 indicates that the average ratio is highest for the short-haul 
segments and decreases to 106 for intercity distances of 400 to 999 miles. For 
distances above 1,000 miles the ratio increases to close to the overall average 
of 112 percent. 

The following tabulation, showing the frequency distribution of air/rail ratios 
according to mileage blocks, indicates a concentration of ratios between 110 and 
120. Percentagewise 30.8 percent of the total is in this category. It is signi- 
ficant to note that this is not an overwhelming concentration and that there is 
a fairly uniform distribution of ratios below 110 and above 120. Taking into 
account that there is some skewness in the shorter distances toward higher 
ratios, indicating the effect of the $1.00 terminal fee charge in the air rates, 
overall the distribution is so varied that it does not appear that, except for the 
very long distances, standard air fares are closely related to first-class rail fares. 
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As a basis for further testing whether the current standard air fares are fixed 
in relationship to competitive first-class rail fares, and also to determine what 
the rail fares are in different geographic regions on the same per intercity mile 
basis as used to compute the standard air fares, the average first-class rail fares 
per intercity mile for 240 of the top ranking 250 city pairs surveyed were com- 
puted and are tabulated below according to the same regional groupings used for 
air carriers indicated in a previous section, except that the Northeast region 
also includes segments involving New England points. 


Average 1st-class fare per intercity mile 


[In cents] 


Distance block Northeast | Southeast Central Far West 
' 


It will be noted that average rail first class fares within a region are fairly 
uniform (the very short haul fares in the Far West excepted) for various dis- 
tance blocks up to 1,000 miles. For distances above 1,000 miles, the rail fares 
generally decrease, or level off, compared with the fares for shorter distances. 
Only in the Northeast region do rail fares show a taper with distance, and then 
only mildly. The variations with distance within regions, expressed in index 
numbers—the regional overall average being 100—are tabulated below: 


Indew of variation, each region, with distance 


[Region overall average = 100] 
Distance block Northeast Southeast Central Far West 


96 95 
94 108 
101 105 
105 94 
105 96 


100 100 


The levels of fares, however, are marked by significant differences among re- 
gions. The variations in average first class rail fares among regions for the 
same distance blocks is indicated by index numbers below: 


Indew of variation among regions for same distance blocks 
[Distance block averages= 100] 


Distance block Northeast Southeast | Central Far West | Total 


In this connection, it should be pointed out that the fares for the longer 
distances—over 1,000 miles—are not representative for a region because they 
traverse other regions and reflect those regions’ fair levels and do so to a 
greater extent with increases in distances. Consequently, for long-distance 
travel—over 1,500 miles—the level of rail fares is just about the same for all 
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regions, apparently being a composite of all regions with a heavy weighting for 
central region fare levels. 

As was observed in a previous discussion relating to air fares according to 
geographic regions, air fares among regions are generally consistent for similar 
distances. Since the rail fares are different in different regions, it does not 
appear that air fares are currently maintained in relation to rail fares. Con- 
firmation is indicated by the following tabulation, covering the top 250 air city 
pairs: 





Northeast ! Southeast Central | Far West 


Ditenee Mes et 


(miles) Average | Air/rail | Average | Air/rail | Average | Air/rail | Average | Air/rail 
air fare ratio air fare ratio | airfare | ratio air fare ratio 


ee a ee —— 


Cents Percent Cents Percent Cents Percent Cents 
110 7.06 116 7.09 | 137 7.05 
98 6. 83 116 6. 82 | 136 6. 93 
Qs 6.77 112 6.72 | 122 
110 6. 87 | 109 6. 55 115 
lll 6, 42 | 113 6.47 113 


104 | 6.76 | 
ied 


113 6.72 | 121 | 


1 Includes New England fares. 


(2) Air coach or rail first-class ratio 


Except in three instances, for the surveyed 250 top air city pairs, air coach 
fares are lower than rail first class fares. As may be noted by reference to 
table No. 6, the overall ratio between air coach is about 80 percent of first class 
rail fares for very short trips (under 200 intercity miles) and for long trips 
(over 1,000 miles) and air coach is still cheaper, relative to first class fares, 
for distances between 200 and 999 miles when the average ratio is about 71 
percent. 

GENERAL EXPLANATION OF FARE CONSTRUCTION 


While in practice the construction of fares is extremely complicated, the 
theories underlying the level and construction of such fares are relatively simple. 

Fares in air transportation are determined by multiplying a base rate per 
mile by the total mileage between the points involved. At the present time, to 
the fare derived by the application of the base rate per mile, most airlines 
have added a $1 uniform terminal charge. 

Insofar as the mileage component of this equation is concerned, the bulk of 
air fares have been constructed by using the sum of the point-to-point mileages 
over the carrier’s certificated route, using all the intermediate points designated 
in its certificate. 

In actual practice, most of the carriers use a'system styled the ‘“end-on-end” 
approach. This approach makes use of airport-to-airport mileage only between 
adjacent points on a carrier’s route. This mileage is then multiplied by the 
base rate per mile to give the tentative fare between the two points. In similar 
fashion the fares between each adjacent pair of points are constructed. These 
fares are then added to construct the tentative fares between nonadjacent points. 
Thus, if the fare from A to B is $10, and the fare from B to C is $5, the tentative 
fare from A to C will be $15. 

At this point, however, other factors must be given consideration. For ex- 
ample, a second carrier, may have a direct certificated route from A to C. Since 
these are adjacent points on its route, it will construct its fares from A to C in 
exactly the same manner as its more circuitous competitor, but because of 
shorter mileage, establish a fare of $14. To meet this competition, the circuitous 
carrier will establish $14 as the fare from A to C, notwithstanding the fact that 
the normal method of construction indicated a fare of $15. The carrier will 
then construct fares from A to points beyond C on the basis of the $14 fare 


7This tabulation differs slightly in a few respects from the data used in the section 
relating to geographic areas which included all surveyed points, not just the top 250 city 
pairs, and did not include New England points. The differences are occasioned by heavier 
wee for local service and small trunkline segments when all surveyed segments are 
included. 
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from A to C, Other adjustments of the tentative fare between nonadjacent 
points may be necessary to meet surface competition, to stimulate traffic, to 
avoid construction of a fare exceeding that to a more distant point, to reflect 
a reasonable mileage where even the short line carrier’s certificated route is 
unusually circuitous, or for other traffic reasons. The rounding-off of fares to 
the nearest 5 cents also creates token variations from the base rate, especially 
on short hauls. 

It is significant that whereas the standard service fare structure is built up 
primarily by adding segment fares between all certificated points so that on 
especially circuitous routings between terminals the fare-making mileage may 
be considerably greater than the mileage actually flown, coach fares are gen- 
erally constructed on the basis of the operated mileage. 


DESCRIPTION OF SAMPLING METHOD USED IN FARE SURVEY 


The March 1952, origination-destination air traffic survey (the latest avail- 
able at the time the fare survey was begun) tabulated 1,490,261 passengers 
who traveled between 22,688 different city pairs. A test check of standard 
passenger fares published in the airlines’ local fares tariffs indicated that about 
18,000 local fares are published by the trunk and local service airlines. In 
view of the large number of city pair routings requiring transportation via 
2 or more connecting carriers (the local fares being via 1 carrier from origina- 
tion to destination) there appears to be reasonable agreement between the 2 
sets of figures. 

The necessity for a sampling survey is apparent from the large number of local 
fares that are in effect. For example, each fare aspect surveyed, written 40 fares 
to a page, would require 450 pages of work papers for each aspect if all local fares 
were surveyed. 

As is demonstrated by the left chart on chart No. 1, travel is highly concentrated 
in a relatively few city pairs. For example, more than half, 55.1 percent to be 
precise, of all tabulated passengers in March 1952 traveled between the top 250 
city pairs. The next 250 city pairs accounted for only 11.6 percent of all pas- 
sengers. Therefore, the top 500 city pairs accounted for two-thirds of all pas- 
sengers, while the remaining 22,188 city pairs accounted for the remaining one- 
third. It was also observed, when trying out various arbitrary methods of sam- 
pling fares, that the preponderance of fares so secured, when checked against 
the number of passengers to which such fares would have been applicable in 
March 1952, applied to very few passengers, and in fact, in many instances, to 
none. In view of these observations, the sampling was keyed to fares applicable 
to the most heavily traveled route segments. 

The surveyed fares are those published for standard fare passengers that were 
in effect in March 1953. The instrument for selection of city pairs whose fares 
were surveyed was the March 1952 air traffic survey. The top 250 passenger city 
pairs of the March 1952 air traffic survey determined 250 city pairs for the fare 
survey, providing approximately half of the sample fares. The other approxi- 
mate half of the sample, an additional 286 city pairs, was brought into the survey 
by adding in for each domestic trunk or local service airline its top ranking city 
pairs below 250 to insure a minimum of 15 city pairs (excluding Canadian points) 
for each airline. This was done in order to provide significant representation in 
the sample for the smaller trunklines and the local service lines. 

While only standard online fares were surveyed, and the top 250 city pairs 
reflected also connecting and coach passengers and passengers traveling under 
discounted fares, it appears any resulting distortions of the survey are negligible. 
The distortions would go mainly to relative rank of each city pair within the 250 
and would not materially change the city pairs selected for the fare survey sam- 
ple. This problem was even less significant in regard to the city pairs below the 
top 250 beeause the selection of the minimum 15 city pairs was from a separate 
online passenger tabulation, and related to standard fares services almost ex- 
clusively. 

As shown in table No. 1, the 536 unduplicated United States fares encompassed 
by the sample (846 fares when duplications of fares by different airlines are 
considered) reflect about 65 percent of all standard fare passengers, based upon 
March 1952, relationships. With one significant exception (Southern Airways, 
Inc.) at least 50 percent of every airlines’ standard-fare online passengers are 
included in the sample survey of fares. 

A test of the distribution of passengers according to mileage groupings of the 
survey sample against Air Transport Association data included in an article, 
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“Who Hauls the Short-Haul Passenger” by Colin H. McIntosh, published Novem- 
ber 9, 1953, in American Aviation, was made as shown in table No.2. These data 
are also shown graphically on the right-hand part of chart No. 1. The relation- 
ships between the two are reasonably similar, particularly when allowance is 
made for differences in the periods involved, types of passengers compared, and 
the separate ways used to determine mileages. A further test comparing weighted- 
average surveyed fares with reported yields from standard fares * is provided by 
table No 3. That table shows that the average ratio of surveyed to actual fares 
is about 110 percent for the trunklines. This relationship is fairly consistent 
and seems to indicate reasonable comparability of surveyed and reported data 
for the trunklines. The 10 percent differential also appears valid, being explained 
by the discounts included in reported data for round trips and for children travel- 
ing at half fare, and also in part by the differences created by the computation of 
surveyed fares on a center-of-city to center-of-city basis in contrast with the der- 
ivation of reported yields on the basis of the more circuitous as flown mileages. 
It is possible that the comparison is more consistent than shown as there is also 
some distortion as among carriers because the weighting of the survey fares was 
based on all standard-fare passengers, without exclusion of family-plan passen- 
gers since they are not reported separately in the air traffic surveys which was 
the only source available to determine the weightings. The corresponding ratios 
of the local-service lines are higher and not as consistent, apparently the result 
of the greater impact on short hauls of the differences in mileage bases. In view 
of the favorable indications provided by these tests it seems reasonable to con- 
clude that the sample used in the survey is not only comprehensive, but also fairly 
representative for each major airline group. 


CANADIAN PoINts EXCLUSION FROM INDIVIDUAL AIRLINE ANALYSIS 


Since fares by United States airlines to Canadian points were not increased 
$1 in March 1952, and since a separate comparison of fares to Canadian points 
included in the sample survey appeared atypical when compared with an 
individual carrier’s fares between United States points included in the sample 
survey, fares to Canadian points were excluded from individual airline analyses. 
However, such fares are analyzed separately in the analysis of fares by geo- 
graphical area. 

INTERCITY MILEAGES 


Intercity (i. e., center-of-city to center-of-city ) mileages were used in the survey 
to compute fares per mile and to establish mileage grouping blocks. When avail- 
able, which applies to the greatest bulk of the surveyed fares, these distances 
were taken from Airline Distances Between Cities in the United States, by C. A. 
Whitten, United States Department of Commerce special publication No. 238 
(GPO 1947). All other mileage were measured from maps. Intercity mileages 
were used in the survey because their use avoids arbitrary selections of mileages 
when several airports are available for a particular city, and remain unchanged 
when airports are relocated. The intercity mileages are also more consistent 
with the actual nonstop operations which in practice prevail on the most im- 
portant traffic segments today. They also have the practical advantage of sim- 
plicity. However, the impact of the use of intercity mileages should not be over- 
epee - studying the analyses when cost of operations considerations are being 
weighed. 


SuRvEY LIMITED TO REGULAR FARES WITHOUT ANY DISCOUNTS 


Excepting some coach-fare analyses which are specifically indicated, the sur- 
veyed fares are the basic published fares for standard-fare passengers without 
reflecting discounts available for family plan, round trips, and others. In other 
words, the surveyed fares are those held out by the carriers to the public without 
available discount inducements that are used by a large segment of air travelers. 
As mentioned previously and reference to table No. 3, the average discounts 
(disregarding family plan) for the trunklines are not in excess of about 10 per- 
cent. Therefore, and also because of the use of intercity mileages, the surveyed 
fares bear no relationship to actual yields. It appears that the most feasible 
approach to a survey covering the complex and broad aspects of a survey of fare 
discounts would be a separate survey derived from data available to the carriers. 


® Because of limitations of the data sources, while family plan data are excluded in 
both cases, discounts for round trips and for children are reflected only in the reported data. 
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TaBLE No. 1.—Indicated scope of passengers covered by survey based upon 
relationship of March 1952 air traffic survey experience 
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TABLE No. 3.—Comparison of reported standard fare yields per passenger mile 
with weighted average of surveyed fares per intercity mile, 1st quarter 1953 


and March 1953, respectively 


| Reported 
| yield of 
standard 
fares per 
passenger- 
mile (ex- 
cluding 
family 
plan), Ist 
| Quarter, 1953 | 





Weighted 
average 
standard | 
fare per | 
intercity | 
mile for | 
surveyed | 
passengers, 
March 1953 | 


Ratio of 
surveyed 
to actual 

fares 





TRUNK LINES 
Big Four: Cc 
American | 
Eastern | 
EY Pee ih ce tein chad cab dineiesiedinn te itberitielaecitinadtbdlieitade 
United 


Simple average 


Other large trunks: 
Braniff-Mid Continent 
I 0h i tia etlnd: 5-40 sedan ciebaicam aiptnegdiahdiaieaaiaasimsiaatios taliae 
Chicago & Southern | 
EE Rael Pin DL dc nines ied lat nn dmipmesideneaiicdaunanianeddimeion aes 
National 
Northwest 
Western-Inland 


NINN toc aiccserccesieneiehsase tan nino tranlaasanegesieeiaipio 


Bei 


= OO 
NAane 


Percent 
110 
lll 
108 
114 








Smal] trunks: 
Colonial 
Continental 
Northeast. 


DERN DVO. £5 Fi ct te eden ddtaniagintg nce nnkenne 








LOCAL SERVICE LINES 
I a rn ee a | 
Bonanza | 


Frontier 

Lake Central 

i i ek a ee re eae 
IIR at wu): 5 nod nce culbeaskeamtensnsatmbidher atten ‘ 
Ozark. 

TU aia ‘ 

Pioneer 





distances while reported yields reflect actual as flown mileages. 


118 


Nore.—Surveyed fares are standard fares before all discounts while reported yields reflect round-trip, chil- 
dren’s, and other discounts but not family plan discounts; mileage basis for surveyed fares are via intercity 


Weighting of surveyed fares was based 
on standard fare passengers reported in March 1952 origination-destination air traffic surveys. 
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942 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


TaBiet No. 6.—Relationships of standard and coach air fares and Ist-class rail 
fares for various distance groupings, top ranking 250 city pairs in March 1952 





Distance block High Low 


Ratio of standard air to rail 1st-class fares: 1 


SRFae 


Over 1,500.......--. 


-)| ooaca 


icant beirietiniaaniaibabsadied 


5 


Ratio of aircoach to rail Ist-class fares: ! 


1,000 to 1,499_______.- 
OUR Bi idice ctcenen 


| SPIB 
oO) Oe OO 
| SESAS 


o| were ow 


112. 74.2 


1 Reflects rail 1st-class ticket fare and for intercity distances under 300 miles seat fare, if published, and for 
distances 300 miles and over, lower berth fare. 


Nore.—Air fares are as of March 1953; rail fares are those published in rail circulars available in March 
1954 and which with minor exceptions reflect rail fares in effect in March 1953, 
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INDICATED SCOPE OF PASSENGERS COVERED 


BY FARE SURVEY SAMPLE 
BASED UPON RELATIONSHIP OF MARCH 1952, AIR TRAFFIC SURVEY 


onK aS 


APPROXIMATE 
SAMPLE OF ON-LINE 
REGULAR FARE 
PASSENGERS 
SURVEYED - 65.4% 


a a | 
= (UI wi 


> 


: 
: 


PERCENTAGE OF TOTAL PASSENGERS 
INCLUDED IN INDICATED TOP CITY-PAIR RANKINGS 
(MARCH 1952, AIR TRAFFIC SURVEY) 
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CuHart No. 1 


SURVEYED FARES SAMPLE COMPARED WITH ATLA. STUDY 
FOR PERCENTAGE DISTRIBUTION OF PASSENGERS 
ACCORDING TO WILEAGE GROUPINGS 


SURVEYED RATES A.T.A. STUDY (1951)* 


MILEAGE GROUPS 
0-99 
ERY 100-199 
200-299 
300-499 
500-999 
1000-1499 
1500-1999 
HEE 2000 8 over 


* Data obtained from an article “Who Hauls the Short-Houl Passenger” by 
Colin H. Mcintosh. Published in American Aviation, November 9, 1953, p.30. 
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MARCH 1953 
NIGH OF ALL OTHER FARES SURVEYED 
z 9 " . . 
40W OF ALL OTHER FARES SURVEYED 
OIG TANCE (mites) 
CENTS PER INTERCITY MILE 


EASTERN AIR LINES, INC. 
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(MILES) 
INTERCITY MILE 


OIS TANCE 


WIGN OF ALL OTHER FARES SURVEYEO 
CENTS PER 


CAPITAL AIRLINES, INC. 


WS 
a 
ew. 
aa 
Sd 
oOo 
ae 
at 
_— 
“” 
a 
- 
=D 
= 
2 
“< 
a 
a 
oS 
ve 
—— 
— 
— 
com 
>~ 
= 
ao 
on 
wae 
ee 
= 
ac. 
Rabe 
ao. 
wn? 
Ad 
a 
oe 
ha 
a 
rc) 
co 
ae 
bad 
“9 
wd 
~~ 
oa 


ALL OTHERS 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


(MILES) 
INTERCITY MILE 


MARCH 1953 
DISTANCE 


CENTS PER 


ICAGO AND SOUTHERN AIR LINES, INC.* 


-” 
Qa. 
=> 
Oo 
ce 
- 
iow) 
o 
x 
a 
— 
n 
Q 
” 
> 
Oo 
— 
a 
a 
oe 
ox 
°° 
a 
iv) 
1 
aL 
~_ 
pa 
o 
a 
5 
oe 
kw 
a. 
wn” 
hd 
oS 
cK 
oe 
fe 
ey 
a 
xz 
wa 
” 
wn 
4 
of 


Hicn 
Low 


SOUTHERS 


CHICAGO AND 
ALL OTHERS 





254 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


shown seporotely under designation of Chicogo ond Southern Air Lines, inc. 


(MILES) 


5 * Does not include former Chicago und Southern fores, which ore 


WARCH 1953 
DISTANCE 
INTERCITY MILE 


CENTS PER 


DELTA AIR LINES, INC.* 


wy 
a 
=> 
oS 
ac 
oo 
Aad 
ao 
- 
~~ 
ee 
S> 
Q 
Ss 
or: 
Sand 
~ 
= 
So 
tu. 
i~) 
— 
— 
* 
/_ 
be 
oo 
a 
us 
ee 
= 
a 
tas 
ao 
wn 
as 
oe 
«a 
a 
ac 
ies) 
<o 
= 
us 
w” 
wn 
oom 
ao 





27IN ALIOUBANI UB BANDS 


255 


sujeie VV 


Twaollve 


(s25'1”™%) ZBONVASIO 


REGULATED INDUSTRIES 


OCRAIAUNS SIUYS UINLO 170 40 NOIN 


E 
RD 
7 
iS 
. 
fa 
9 
0 
fy 
ms 
5 
S 
Zz 
S 
a 


£S61 WOUVN 3708 14198381 « 
ON! ‘SSENMYIY WWNOILVYN ine 
S$dNOYD FJONVISIO SHOIWVA YO JUN ALIOUZINI YId SIVVI YIINISSVd 


OF ‘ON LIVHOD 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


WARCH 1953 


t 
DISTANCE (MILES) 
CENTS PER INTERCITY MILE 


NORTHWEST AIRLINES, INC. 


we? 
a. 
> 
o 
ac 
oo 
as 
oe 
= 
ee 
ro 
wn” 
oo 
w” 
> 
2 
= 
ooo 
ac 
o 
irae 
os 
4 
am 
> 
= 
o 
a 
ws 
ra 
= 
ce 
uw 
a. 
wn” 
ws 
ox 
at 
mM 
c 
ws 
oo 
_z 
us 
wo 
wn” 
ay 
a. 


WORTHBEST 
ALL OTHERS 





257 


BW ALIOWBANI BEd BANBOS 
seanie VW 


WU31S3a 


‘Ou "SOUND JIY pU_jU; JO VOI youBrsep sepun 494010008 umoys 
010 Yd!YUm '$020; pUudju; s9WI04 apnjou! jou $900 » 





GRAAUNS S3uvs UINIO Tv 70 MO? 
i 


: - 
GIAIAUNS SIUVS BINLO 17 JO DIN 


e@ ef Ss © 7 & @ ¢ 


= 2 


w 
- 


mM 
SI 
—_ 
a 
= 
% 
Z 
a 
&Q 
3 
o 
= 
a 
Z, 
_ 
R 
a 
~ 
<) 
a 
° 
oc 
py 
- 
2 
5 
aa 
5 
Z 
g 
a] 


; £561 HOON 700 ALI9auM 
*» ON! SINITD YIV NYSLSSM ~— 
SdNOWD JOWVISIO SMOIMVA YO JM ALIONIING YId SINS YISNISSVd 





258 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





(MILES) 
CENTS PER INTERCITY MILE 


COLONIAL AIRLINES, INC. 


~ 
a. 
= 
o 
x= 
4D 
ioay 
ao 
x= 
ag 
i 
Vv 
Qa 
we 
=> 
= 
Ak. 
< 
= 
ax 
o 
he 
ed 
= 
= 
>» 
— 
_—— 
o 
ox 
Adee 
oe 
= 
Ox 
ales 
a 
” 
ee 
ox 
oe 
A 
oc 
tad 
wo 
ae 
ae 
” 
wd 
< 
a. 


ALL OTHERS 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 259 








(MILES) 


” 
” 
oo 
_— 
x 
<7 
co 
a 
* 


CHartr No. 4D 
PASSENGER FARES PER INTERCITY MILE FOR VARIOUS DISTANCE GROUPS 


OCISTANCE 
CENTS PER INTERCITY MILE 





0 
¢ 
= 
WJ 
zZ 
ad 
t 
< 
re 
k 
Z 
WJ 
: 
FE 
a 
0 
O 


CONTIMERTAL 





260 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


¥ OS seporote corrier, 
estern Air Lines, 





+ Shown for purposes of surve 
although merged with w 


(MILES) 


MARCH 1953 


OISTANCE 
CENTS PER INTERCITY MILE 





INLAND AIR LINES. INC. * 


a 
Qa 
> 
o 
ac 
oo 
ha 
oo 
ze 
aoe 
-_ 
s 
Q 
~” 
> 
= 
ce 
ee 
= 
S 
ne 
kad 
—_ 
om 
~_ 
— 
o 
oa 
as 
-— 
= 
oa 
ka 
an 
wn 
w 
ae 
< 
a 
x 
kas 
<7 
a 
2 
<— 
a 


RATE PER 
IWTERCITY MILE 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Chart No. 40 
inc. 


* Shown for purposes of survey os seporote carrier, 
although merged with Braniff Airways, 


imMItLes? 
INTERCITY MILE 


OCIS TANCE 


CENTS PER 


MID-CONTINENT AIRLINES, INC. * 


“” 
~ 
=> 
Qo 
x. 
i 
a 
oOo 
x 
Soll 
~— 
= 
a 
wo 
> 
= 
me 
Seed 
= 
a 
= 
fe 
te 
os 
a 
— 
_ 
oa 
oO 
OR 
A 
aaa 
= 
a 
Maa 
a 
wn 
Mad 
ac 
st 
Ae 
On 
wh 
oD 
r 
a 
2 
a 


ALL OTHERS 





262 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


imiLes) 


O1STAaNCcE 
CENTS PER INTERCITY MILE 


NORTHEAST AIRLINES, INC. 


wee 
a 
= 
QoQ 
Ox 
op 
Lee 
oO 
me 
<< 
= 
= 
oS 
we 
mS 
= 
= 
ee 
= 
ed 
= 
ee 
ee 
oe 
ae 
“> 
Om 
had 
me 
oe 
a 
on 
ka 
a. 
wm 
td 
= 
ue 
a 
het 
oo 
ae 
Ne 
” 
= 
oO 


€ PER 
TY MLE 


WwEae 


WORTREAST 
ALL OTHERS 





CHartT No. 4E 
PASSENGER FARES PER INTERCITY MILE FOR VARIOUS DISTANCE GROUPS 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


INC. * 


($00 
(MILES) 


OIGTANCE 


eal 
ee 
nm 
—_ 
x= 
Oo 
on 
aoa 
as 


” 
WW 
é 
a 
a 
< 
> 
Zz 
ul 
4 
0 
WW 
a 
4 
4 


LOW OF ALL OTWER FARES SUAVEYEO 


ALLEGHERY 


263 


MILE 


INTERCITY 


CENTS PER 





264 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


MARCH 1953 
(MILES) 


OISTANCE 
CENTS PER INTERCITY MILE 


BONANZA AIR LINES, INC. 


-” 
a. 
= 
o 
oa 
ao 
ka 
o 
xz 
<= 
-_ 
wn” 
a 
~” 
> 
= 
an 
<< 
=> 
« 
So 
eee 
kas 
— 
=— 
s 
— 
_ 
Qo 
ac 
ka 
— 
a 
ce 
ae 
a 
wy 
hd 
= 
ne 
ac 
as 
ao 
a 
Aad 
wn 
w 
mw 
a 


E PER 
TY MILE 


RA 
1aTERC: 





265 


MN 
os 
_ 
fom} 
Ee 
RQ 
Pp 
a 
Z 
Lal 
a 
iy 
e 
< 
no 
~P 
3 
_ 
fe 
Zz 
— 
N 
i) 
rm 
iQ 
a 
= 
© 
mS 
os 
bat 
= 
° 
tn 
© 
4 
g 
o 





2" ALIOUBANI B3d BLNBO 
Sumio Tv 


Wwain3s 














GIA BAUNS SIUVS BUINLO TI¥ 40 NOIN 





=ERHE 


($1832) 
£S6i HOuvN 27N ALIOWAM 


‘ON! ‘S3SNINMIV AVWYLN3SO wd dive 
SdNOUS JOWVISIC SMOIYVA YO JTIM ALIOUZINI Y3d SayyS YIINISSVd 


266 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


* Now operated by. West Coost Ai-lines, inc. — 


1800 
miles) 
INTERCITY MILE 


WARCH 1953 
OISTANCE 


CENTS PER 


EMPIRE AIR LINES, INC.* 


PD 
a 
S 
oO 
ao 
ha 
a 
ce 
ae 
— 
wD 
oO 
w 
= 
= 
[- 4 
at 
7~ 
ox 
So 
he 
—s 
= 
> s 
oo 
_— 
o 
an 
i<w) 
= 
= 
a 
— 
a 
ww 
At 
ox 
ae 
ae 
x 
or 
“a 
ee 
oS) 
w 
an 
st 
ce 


RATE PER 
INTERCITY WILE 





27IN ALIOUBANI BEBe BAINBOD 
Seaulo 1 


ove oor |e] m1 


CO es wanons 





OPATAUNS SIHUS BYINLO 110 40 HOIN 


anaes 7K WGN 
‘ONI ‘SSNINXIV YSILNOUS. neu 
$dNOUD JONVISIG SMOIUVA HOI JTIM ALIOUIINI Yd SIYVI YIONISSVE 
J? “ON Lavo 


19 








& 
| 
of 
A 
: 
a 


77632—57—pt. 1, vol. 1 





SUN ALIDUBLNI we S4AN35D 


S¥3H10 Tv 


WHLN30 39¥1 


eo o fF o * m - 


2%z%9 


vi 


($1m39) 
€$6i HOuVN JM ALIOWI IN 


“ON! ‘S3UNITYMIV IWYLNSD 3ayv74 Wad iva 
SdNOUS JONVISIC SMOIYVA HOI JTIM ALIOUIINI Yq SJUVI YIONISSVd 


mn 
8 
Es 
5 
a 
4 
a 
2 
: 
© 
rs 
8 
Gj 
: 
: 
py 
3 
=} 
S 
g 
= 


268 





269 


$¥3N10 WIV 


(s27I"~ BONViSiIC 
1 


2 
E 
5 
a 
E 
: 
oa 
Gj 
: 
S 
a 
& 
g 


* ON! “‘S3NITMIYV >AMVYHOW vie 3ive 
SdNOUS JONVISIC SNOIUVA YO4d 311m ALIOMZLM! 3d S3uV4 YJINISSVd 





oz) SVIN =6«SUIKIC NY 
7 nya 


2 
Ee 
: 
A 
= 
é 
: 
g 
A 
: 
= 
é 
ic 
z 
° 
Z 
a 


($1439) 
€S6i HIUYN 7WH ALIDNILMI 


*«ONI ‘S3SNITSMIY TIVYLNSO HLYON mie 
SdNOUD JOWVISIO SNOINVA HOI JVM ALIQVZINI W3d SIVVI BIIWISSVd 


270 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





INC, 





MARCH 1953 
i 
DISTANCE (MILES) 


% 
“ 
S 
Z 
2 
< 
= 
o 


CENTS PER INTERCITY MILE 


OZARK AIRLINES 





PASSENGER FARES PER INTERCITY MILE FOR VARIOUS DISTANCE GROUPS 


RATE PER 
INTERCITY MILE 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 





ISTANCE GROUPS 


, INC. 


(MILES) 
INTERCITY MiLE 


MARCH 1953 
SieTanée 
PER 


CENTS 


SURVEYED 


PIEDMONT AVIATION 


LOW OF AtL OTHER FanES 


a 
«” 
> 
Oo 
— 
= 
a 
oa 
uo 
as 
—d 
oe 
_ 
_ 
— 
oOo 
a 
a 
on 
ae 
a 
w” 
tas 
an 
a 
ie 
on 
A 
oo 
ae 
has 
wo 
wo 
<= 
a 


E PER 
TY miLe 


o ¢ 


RA 
WTERC 


PIEDMONT 
ALL OTHERS 





273 


Nn 
= 
= 
MD 
b 
a 
Ai 
a 
ww 
3 
S 
SI 
a 
Ai 
3 
| 
ca 
9 
r 
Aa 
~ 
3 
& 
3 
a 
3 
a 


27IN ALIOUBANI BBd BANBO 


2ONVWASIO 
006) 





eS6l HOMVN 
‘ONI'‘SSNIN viv YSSNOid 
SdNOUS JONVISIC SNOTYVA YOd 3TIN ALIOWJINI ¥3d SUVS YIONISSVd 


® e@ores8k?eteaae- 


sé 8 


: a 


9 
($1839) 
37m ALIONRIAI 
U3d J1Vu 


Su3nlo Tv 


UIINOld 





274 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


(MILES) 
INTERCITY MILE 


1953 


CENTS PER 


SOUTHERN AIRWAYS, INC. 
MARCH 


w 
he 
=< 
o 
or 
<p 
ned 
a 
at 
Z 
_ 
= 
co) 
el 
= 
= 
ox 
mi 
=> 
Om 
os 
is 
has 
= 
= 
> 
= 
ao 
a 
kad 
be 
= 
an 
laa 
a. 
g 
i 
a 
oe 
tas 
“> 
w 
+h 
Cue 


SOUTHERA 





275 


mM 
: 
mM 
Dp 
A 
a 
E 
E 
fe 
Gj 
a 
S 
= 
6 
A 


oos: 


€S61 NOUN 
ANVAINOD SAVMYIV LSSMHLNOS 
SdNOUS JONVISIC SNOIMVA HOS FTW ALIONIINI U3d S3YVS YIONISS Vd 
HP ‘ON LavHO 


0 ¢ a 2 


? a = °o 8 ®@ - @ 


($iN39) 
JUN ALON MI 
U3d Jive 





276 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


res, which ore 
ion of Empire Air Lines, inc. 


former Empire to 


RIOUS DISTANCE GROUPS 
INC. * 
seporotely under designeti 


AIRLINES, 


* Does not inciude 
shown 
1800 
TERCITY MILE 


WARCH 1953 
OISTANCE (MILES) 


CENTS PER iN 





WEST COAST 


a 
= 
a 
So 
fe 
ua 
— 
er 
~_ 
— 
Qo 
ao 
uo 
~ 
ae 
a 
Ma 
a 
“> 
uw 
oe 
—< 
uu 
an 
hau 
< 
ae 
ka 
w~ 
ow 
= 
a 


WEST COAST 
ALL OTHERS 





277 


DIN ALIOVUBANI B3Bd BSLNBO 


{S30INW) ZBONVASIC 
oos! 








OBABAMNS SIs YIHIO TIY 40 MO? 








OFATAUNS SIUUs BINIO 170 10 HDIN ™ "| 


I 
($1839) 
€S6i HUYNH 21m ALIgMauMl 


SAYVMUYIY SVX3L- SNVYL num 
SdNOUD FONVISIG SNOINVA HOd JTIN ALIDUIINI Wd S3¥VI YI9NISSVd 











MD 
& 
jo) 
ie} 
B 
Z 
a 
ico) 
: 
o 
& 
G 
4 
g 
Ce 
me 
4 
ie 
o 
6a 
fe 
a 
° 
= 
© 
Z 
°o 
a 





a 
z 
3 
~ 
“ 
é 
e 
é 
4 
E 


278 


V9 ‘ON LavHpD 


(SWUM ALIOVUSAN! BSBA SANSBSO) Zuvsa NVBH 


(S27IM) BZONViLSIO 


y 
=e, 
SIN? wNNYL F9NVT 


$561 RIGA 
SdNnowo SNIMNWIV AG 
SdNOUD JONVISIO SNOIVVA YOS FITIM. ALIWILNI Y3d SIYV YIONISSVd 


¢ ‘ON LavHp 


S¥aiwuvd TV 
JUAUIS 1¥901 
SUNNUL TIVNS 
SYNNSL 398V1 YIHLO 


UNOs 918 


W3d lve 





279 


86n016 seyjo W0 40 


4000 pud OOO! FI 666-0or fy sec -—ooe ze 661-0 MR (80) sdnos9 sounjsig ®60IAD W014 YOUOINOP ON » 


SENM 25IAN28 W507 “93NI7 ANON L wwe S3NID SNL BONWIT WRBHIO unos O16 


ANOS N! SYBHLO WIV JO BSOvVUaAY WOes NOILVIASO SOVLNS9OuN3a 


DUAN ALIOUSINI Baa Bivu 
£S61) HOUVW 
SdNOYO AS ‘SSENITNYNIV SOILSAWOA Av 
SdNOUD JINVISIO 03193913S YOJ JIM ALIOUIINI Y3q JuVi YVINGIY I9VHRAV 
V9 ‘ON LavyHp 


5 
f 
a 
E 
Gj 
a 
rs 
£ 
, 
& 





3900 puo C001 Fi e666-0cor BJ eec-ococ 6e:1-oc GB (821111) sdnoi9 sounjsig 


oa.inn OIHOM SNYEL Nu¥usZisva NY Sivany 


enenmne- O = 


WOU NOIMVIASO SOVINSOuSd a 


Nu¥u2Zisva 





SMW ALIOYUSLNI usd Sive 


€S61 HOUYH 
ywnNosd OIsS 


SdNOUS JONVISIO O319979S Od JVM ALIONZILNI Y3d JYVS YVINGIY JIVYIAV 
a9 ‘ON LavHCO 


Mm 
fs] 
— 
[on 
a 
mn 
=) 
A 
a 
g 
3 
So 
& 
r=} 
J 
ise} 
o 
re} 
Ay 
ba 
J 
So 
ay 
° 
A 
oO 
a 


280 





281 


wn 
5 
es 
5 
a 
q 
a 
: 
o 
& 
ea 
4 
3 
<) 
a 
3 
) 
Py 
4 
5 
Ce 
% 
S 
A 





4000 puo COO: EIT) 666 -0or RG 661~0 ERB: (sew) sanos sovaysio 


4S3MH ANON “IWNOLLYN IwsLidvS 4a4iINVvue 

















seeseceee 
ee) 








dNOUSD Ni SY¥BSHLO Iv dO ZOvUaAY Wous NOILVIAZO 3OVLN3DuaG 


ASSMHLYON “IVNOLIVN IvlidyS 


SIN ALIOUSANI Y3d BJivy 


£561 HOUYN 
SANIT ANONYL 39OYNVIT YSBHLO 
SAMOS JONVISIO 03103739S WOJ FTIN ALIOUZINI Y3d 3YVS YVINGIY J9VYIAY 


— —— OS ee ee on F* were 


eee — oor [_]} eee-ocoe Bg 66: - 0 BB (801174) sono eounysi0 


LN3NIANOS-OIN ONY NI IVLINZENILNOSD VINO T0595 


aNOYO NI SYSBHLO “Av sO BOVYEBAY WOU NOILVIAZO B3OVLINSOUSd 
“4 


AN3INILNOO-OIN IVANZNILNOS IVINOIWOS 


SUN ALIOUBZANI Y3Bd Bivy 


€S61 HOUYA 
SANIT ANNYL AWWS 
SdMOWS FINVISIO 0319373S WO JTIN ALIOVDINI Y3d JV WVINGIY J9VYIAY 


“ 
Es 
5 
: 
~ 
o 
Gj 
z 
3 
: 
< 
2 


282 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 283 


ox PIS 
OO ad al 


GE 200- see 


INTERCITY MILE 
NOR 
wis) 


RATE PER 
MOH 
(RAL) 

WE © - 108 


LOCAL SERVICE LINES 


Distonce Groups (Miles): 


PERCENTAGE DEVIATION FROM AVERAGE OF ALL OTHERS IN GROUP 


3 
oe 
oo 
es 
o 
ae 
ed 
coon 
w 
Qo 
Qo 
Sie 
— 
o 
had 
cod 
wy 
eo) 
Ox 
Qo 
s 
Abd 
nd 
3s 
——s 
-— 
eo 
cc 
ta 
— 
ae 
a 
ad 
Qa 
kd 
ac 
ae 
tk 
ce 
a4 
=) 
> 
oo 
head 
oa 
Ma 
oo 
a 
ac 
a 
=> 
a? 


eT 
Od 


PERCENT 


77632—57—pt. 1, vol. 1 20 





aa VN eT ety 


ey 06!-001 


Fs 
+3 
2 
h 
ho 
PE 


$0104 pudj6u3 maN pud uDipouDD 





OSva 43 a 
~ 


ss 
a4 Vinvs \ 


1VULINIS 


NOLONILNNK inn 28 


¥3AN 3c 
TLYNNIDNID TS, 
aruid vmod IWNI4 25 


OOVIINS 


*ousnONG ry 


VOlwans 


far wmoL 
. MOLSims “24 
“VOVNVS 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


TKO S4Mod Sn any satul God sites Suchen sey [BE 
NVIOVNYS NZ3ML38 S3uVs ie 


AWO-SJuvs V3UV VEL 





£561 HOUVK 
SV3AYXYV DIHdVYDoORS Ag 


SdNOYD JONVISIO SMOIWVA HOS TIM ALIONTINI YId JyVs JOVUIAV 
VL ‘ON LIVED 


284 





285 


I 
& 
N 
b 
a 
A 
a 
fa] 
3 
G 
I 
oe 
A 
A 
| 
a 
9 
a 
oH 
al 
| 
3 
By 
9 
4 
3 
a 


5300 8 0082 


6602 -0002 


U3n0 8 0082 
6602-0002 


U3A0 ¥ 00S7 
6661-0051 
6001-000! 


6602-0002 


Suva¥0 
i 


sonow NOlVEe 





Ove 13 


LSV3HiINOS 34 vinve J aMouanonery 
“IVYLNZS 








sinov 18 
went SS 
i] 


\2*N akan 





» *¥Olwans 


"MOL Sima 
Sv, 
pee {¥3u9 
VOYNYS 


_——— SVEUY UBHLO OAM! OWIONDLXKD Sais HOS SOUVs SRONIONI OC TW —e 
AWO GBeN4 VoUVVEL NE 


S¥IUV UINL0 40 JOVEIAY WOES ROLLVIAIS SU2NY 170 30 DOVEIAY WOES BOLLVIAIE 


£S61 HONYN 
SV3YV DCIHdDVeOOSAS AG 


SdNOYS JINVISIO SNOLYVA YOI SIYV4 JOSVYIAV 4O NOLLVIAIO 1N3983d 
al ‘ON LavHO 


9! 
1N39U3d 


(SONVSNOHL) SUR OND OBE 
o ‘Ss 


(SiN33) S3aiI~n 666 - 0OF S3I7iIN 661-0 (Simao) 
2aVa auva 


266! HOUWN 
SUSON3SSVd TvVi0Oi 306 INSOUSS S NY¥Hl SUOW -HOVOD 
S3SNIT SNNYL 3O0¥V1 GNY BNOs O18 - ALISNAG ‘SA 2i1Vu 


8 ‘ON LavHp 


: 
: 
fi 
= 
: 
Gj 
c 
: 
: 
3 
: 
Z 
a 


286 





(SONVENOHA) SUZON 3SGVa 


287 


# 
es 
B 
a 
A 
E 
E 
a 
A 
s 
a 
S 
c 
py 
Pa 
5 
6 
9 
Z 
S 
a 


auva 
2661 HOUVN 
SYBZONSZSSVd IVLOL 3ZO ANBOUSS FS NVHL $83" — HOVOS 


SANIT ANNYL BZOUVI GNY YNOs OIG - ALISNZO ‘SA 31iVvu 





Ee Se oe 


(BON YENOH.L) SYUBONIBEVaG 
' v ’ z Q wz oz o 9! 


i 02 e ® o1 zi or 4 a + 


SPUN 66i-i-SusiuUNVS BOiAwUBS TIVOO7 SITIIW 662-002 —- SAN ANNYL TIVNS 


($4N39) S3ITIW 666-COF - SENN SNNYL WAS STUN 66i-1 - SANM WNNYL MvwwS ($132) 
auva auva 


2661 HOUVN 
SYUBONSSSVd TWVi0i JO LNZOUBG S NVHL SS37 —- HovVOD 
SANIM 3951IANaS IVOO1 GNY SXNNYL AIwWS - ALISNSG ‘SA 3ivy 


2 


v2 
SI 
_ 
a 
Ex 
MQ 
Dp 
Z 
a 
fa 
: 
o 
eI 
~ 
4 
= 
mM 
a 
i 
4 
a 
o 
= 
a 
Ps 
i) 
© 
2 
© 
Zi 
o 
a 


288 





289 


Se > > = oe Ea > Ea syuewbes volpou0D-'s ‘Nn Surpnjox3 


$4011309 810W 40 ¢ $1811109 2 4014309 | 


SLNAZWOBIS *BOvatN 
BAO 8 OCOOZ| 666!-00S8! 66Pr1-0O0! | 666-092 6%4- 009 66 -OOP 66-008 662-002 


gee rovers ge* fee gee ree ! 





°o 











os wo © e¢*na un - 


Z2S6! "HOYUYW NI SLNSWO3BS YSONZBSSVWd OSZ 
€S61 HOUVA 


SONIGNOYO BJONVASIGC AB 


2561 HOUVN NI SUIONISS¥d UV INGIY LNINIIS 40 JYOW YO %OG ONINVHS SUIIMYVO 4O UIGWAN WAWININ OL SNIGNODOY O3AVYYV 
SJITIIW ALIOMSLNI 3d S3euVs YSONSSSVd YvVINOSY 


V6 ‘ON 1avuHp 


fv 


E 
: 
a 
: 
o 
Mm 
mm 
qj 
2 
Mo 
a) 
© 
oS 
oo 
Pp 
ss 
© 
oe 
° 
A 
S 
ei 





290 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


3 or more Corriers 
p< 


a po 


pe AN 


4 Corrier 
& 


MARCH 1953 
MILEAGE 
8.68 
CHART No. 10 


CHart No. 9B 
REGULAR PASSENGER FARES PER INTERCITY MILE 
ARRAYED ACCORDING TO MINIMUM NUMBER OF CARRIERS SHARING 90% OR MORE OF SEGMENT REGULAR PASSENGERS IN MARCH, 1952 
BY DISTANCE GROUPINGS 
SURVEYED SEGMENTS BELOW TOP 250 IN MARCH, 1962/4 


| 

( 

{ 

j 
f ( 
E a 
: ( 
‘ ( 
2 \ 
: ( 
g ¢ 
3 F 
& < 
> 0 





wSin puo 40g pexiw @ ju6IN © 
(S20Im) J2OnNvASIC 


291 
























































M 
5 
ee 
= 
3] 
b 
a 
Gj 
a 
o 
3 
=) 
qj 
s 
fa 
9 
Fe] 
4 
< 
5 
Ay 
5 
A 
S 
a 


£S6! HOuVA 
SSNMwIv AB 
SAIONVLISIC SNOISVWA AVY SEBYVS GYVONVIS OL HOVWVOO 4O O1MVvY 


OL ‘ON LuvHO 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 
(Airlines) 


THURSDAY, MARCH 8, 1956 


House or REPRESENTATIVES, 
Antitrust SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:20 a. m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present : Representatives Celler, Rogers, Keating, and Scott. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Coatrman. The meeting will come to order. 

We will resume the testimony of our former distinguished colleague, 
Mr. Ross Rizley, Chairman of the CAB. 

Mr. Rizley, would you say it is correct that Pan American Airway 
has approximately 70 percent of the invested capital in foreign and 
overseas operations ? 


TESTIMONY OF ROSS RIZLEY, CHAIRMAN, CIVIL AERONAUTICS 
BOARD, ACCOMPANIED BY JOSEPH P. ADAMS, VICE CHAIRMAN; 
IRVING ROTH, CHIEF OF RATES DIVISION ; AND GREER MURPHY, 
LEGAL ADVISER, GENERAL COUNSEL, CIVIL AERONAUTICS 
BOARD—Resumed 


Mr. RiziEy. I would like to refer that to either Mr. Roth or Mr. 
Murphy, because I am not familiar with it. 

The CuHarrman. Would you say that is approximately correct ? 

Mr. Roru. The figure sounds approximately correct. 

The Cuarrman. Is it true that last year, Pan American carried about 
60 percent of the total revenue ton-miles carried in both foreign and 
overseas transportation ? 

Mr. Roru. I think so. 

Mr. Rrztey. I am informed that is correct. 

The Cuatrman. Is it true that Pan American’s growth for the year 
ended September 30, 1955, was approximately 62 million revenue ton- 
miles? 

Mr. Roru. I think that is correct. 

Mr. Riztzy. That is correct. ; 

The Cuarrman. Is it true that this growth in 1 year is equal to 
the total international traffic of Braniff, Northwest, and Delta, com- 
bined ? 
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Mr. Riztxy. I believe that is correct. 

The Cuarrman. And those names I mentioned were international 
carriers ¢ 

Mr. Riziey. Yes; that is right. 

The Cuarrman. Has the Board conducted, Commissioner, any in- 
vestigations to determine whether the overwhelmingly dominant po- 
sition of Pan American in international air transportation is or is not 
consistent with the public interest ? 

Mr. Rizitxy. There has been no such investigation during the year 
I have been on the Board. 

The Cuarmman. Would you care to give us any reason why not? 

Mr. Riziey. Well, I don’t know that I have any particular good 
answer to that, Judge. We found so many things that we have Seen 
doing down there in connection with cases that have been pending 
for a long, long time, and I think we have devoted a pretty busy year 
to getting those cases out, along with many, many other things that 
came before the Board, and we just didn’t do it. 

The Cuamman. What would be your opinion, Commissioner 
Adams, why no check was made, or investigation ? 

Mr. Apams. Well, that is difficult to answer, it is impossible to ans- 
wer “yes” or “no.” I would give you my personal opinion. 

First, to my knowledge, no one has focused on the need for such a 
specific investigation, and I can only say that I think we have con- 
sidered the comparative relation of Pan American to our other inter- 
national certificated carriers in separate route cases. 

For example, since I have been on the Board, we had the renewal 
of the Transatlantic Route case. Now, at that time, Mr. Chairman, 
had the Board not renewed Trans World Airlines, it would have re- 
sulted in, of course, a greater disparity. 

But I am sure that the Board had that in mind: when they did 
renew Trans World Airlines and make their points permanent in 
Rome, for example, and I think in that case we strengthened their 
system. 

Then later, we dealt with the Transpacific Renewal case, and in 
that case the Board, I am sure, could be said to have taken into con- 
sideration the disparity between Pan American World Airways and 
Northwest Airlines in that area, and in that area the Board strength- 
ened Northwest’s route by granting it a route from Seattle-Portland 
to Honolulu, and by recommending that its route be made permanent, 
and so forth. 

But other than that, Mr. Chairman, I believe that there has been 
no specific occasion on which the Board has taken into consideration 
the disparity. 

The Cuatrman. So that the Board —— 

Mr. Apams. Oh, yes. Mr. Bates, my legal assistant, reminds me 
of a case, I don’t know how I could have forgotten it because it has 
been continuing many years, what we called the Balboa Interchange 
case. 

Now, there the Board in its order specifically focused on the dis- 
parity of the carriers involved in that case—and if I am taking too 
much time—— 

The Cuarrman. No. That is perfectly all right, Commissioner. 

Mr. Apams. Because it requires this brief explanation. 
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The Board had before it an application of Eastern Air Lines and 
Pan American World Airways to engage in an interchange between 
the Northeastern section of the United States and South America. 

Now, there are three South American carriers certificated by the 
United States—Pan American World Airways, Panagra, and Braniff; 
and, of course, on the eastern coast, in addition to Eastern, there is 
National which serves the main stream from New York to Miami, 
and the Board in the case found that the proposed agreement between 
Pan American World Airways and Eastern to effect the interchange 
would be against the public interest in that it would increase the dis- 

arity of the carriers involved. And we recommended to the Presi- 
dent, and the President later approved, an interchange which did not 
involve Eastern and Pan American World Airways. 

And to that extent—well, to that extent srastttcaily. Mr. Chairman 
the operational size of Pan American World Airways was considered 
by the Board, and was so discussed in the order. 

The Cuarrman. So in these specific cases that you mentioned, the 
Board did recognize the overwhelmingly dominant position of Pan 
American ? 

Mr. Apams. Well, the facts speak for themselves in that regard, Mr. 
Chairman. 

Mr. Rizuey. I think it also ought to be stated for the record, Jud 
that, of course, Pan American has a great number of these so-calle 
grandfather routes. 

Mr. Rocers. Let me ask this question: Are there any applications 
pending now before the CAB in connection with an overseas route 
that you have not acted on ? 

Mr. Riziey. There is one pending that I recall now. 

Mr. Rocers. Well, aside from an application being made, does the 
CAB go out and solicit carriers to go out and make applications? 

Mr. Riziey. No, we have not initiated any of those proceedings on 
our own, the year I have been there. 

Mr. Roeers. There has not been any application made, as I take it 
from your answer, then, on overseas routes which the CAB has not 
acted on diligently ? 

Mr. Rriziry. With one exception, I think. I think recently there 
was an application made by North American to fly overseas. 

Mr. Rocers. And those applications which are made by Pan Ameri- 
can on extensions—there are always applications made to your Board, 
and you act accordingly ? 

Mr. Riziey. I think generally that is true. 

Mr. Rogers. And there have not been any, that you know of, re- 
cently which would cause the CAB to go into this field ? 

Mr. Riztey. As I said, the only application of recent weeks, that I 
know anything about, is the North American application. 

— American has some other pending applications, so Mr. Roth 
tells me. 

Mr. Rogers. Yes, Pan American has. 

Mr. Riztey. Which have not been processed. 

The Cuareman. Is it true that all the American international car- 
riers combined, have less than half of the international traffic of 
Pan American ? 

Mr. Rizizy. That is substantially correct. 
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The Cuarrman. Do you think that all this, possibly constitutes 
— domination of the international air transportation by one car- 
rier 

Mr. Riztry. Oh, I don’t think I would want to make that—— 

The Cuarrman. I beg your pardon ? 

Mr. Riztey. I don’t bolieve I would want to make that as a positive 
statement now, Judge. 

The CHarrMan. Of course, the congressional intent, when the act 
was devised, was that there would be a truly competitive air transpor- 
tation system ; that is correct ? 

Mr. Riztey. Yes. I fully realize that. 

The Cuarrman. Would that be true of overseas air transport? 

Mr. Riztzy. With my limited experience of a year down there—— 

The Cuarrman. I can recognize—— 

Mr. Riztxy (continuing). I cannot say that I believe that Pan 
American was absolutely dominating the international scene. 

The Cuatrrman. Would you say that some of these facts are sort 
= ~~ signals, that you now have to stop, look, and listen a little 

it 


Mr. Riztry. I agree at any time that it should appear that any 
airline or any other business is dominating the industry, that some- 
body ought to look into it ; yes, sir. 

The Cuarrman. In other words, you feel—it is your opinion that 
the Board should look into this dominant position ? 

Mr. Rizixy. Well, I am sure the Board wants to carry out the con- 
gressional intent, and at any time it would appear to the Board that 
it is being violated, that we are fostering monopoly, why, then, of 
course, it is the Board’s duty to dig into it. 

The CHarrman. Of course, you are not going to remain on the 
Board, and you cannot envisage what the Board will do. 

I might ask Commissioner rtm in the light of those facts, which 
indicate an overwhelmingly dominant position, do you know what the 
Board plans to do about it, Commissioner ? 

Mr. Apams. Well, Mr. Chairman, I believe that the answer to that 
can be found in the manner in which we have treated the last series of 
international route cases. 

Now, within the last 2 years, the Board has certificated a new all- 
cargo carrier, Seaboard and Western. Well, the Board has recom- 
mended and the President has approved the certificate for that car- 
rier to operate between New York and the principal areas in Europe. 

It is correct it is limited to all cargo, but it is a specific new entry in 
that field; and apparently, from its operating records during the past 
few years and the current records, is operating satisfactorily. 

Now, in, I think, the Balboa case, that case will speak for itself, but 
I think the Board was quite forthright in that case in holding that, 
in our opinion, the dominance of the larger carriers would be in- 
creased by permitting the interchange between Eastern and Pan 
American, and that is also spelled out in the order. 

Now, in the Pacific case, which was the last of the large interna- 
tional cases, it would be my interpretation that when we recommended 
that Northwest’s certificate be made permanent, that that was a ste 
in the direction of decreasing any disparity which might have existed, 
and then there were other applicants in that case. 
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There was an applicant in that case by the name of Transocean that 
sought operating rights, and their situation was discussed and consid- 
ered at that time. 

But I believe a study of the cases, Mr. Chairman, is the best manner 
in which your committee can judge our actions in this field. 

The Cuatrman. In other words, you feel that tackling it on a piece- 
meal basis, case by case, is the way to do it. But do you not think it 
would be far better to tackle this on the Board’s own initiative by some 
sort of general inquiry. 

When I say this, I have no brief for or against Pan American. As 
chairman of the Judiciary Committee, and I am sure I speak for all 
the members, we are interested in regulated industries vis-a-vis the 
antitrust laws, and we feel we have a duty here to see what the various 
boards, not only your Board but other regulatory boards, are doing 
with reference to the antitrust laws. 

When a concern achieves the position that is indicated by the ques- 
tions and answers here, it strikes me that the regulatory board should 
bestir itself and conduct some sort of an inquiry as to the nature of 
this huge operation. 

Yes, Commissioner ? 

Mr. Rizutey. Well, of course, Judge, maybe bigness within itself, 
just taking that alone—— 

The Cuatrman. I beg pardon ? 

Mr. Riztxy. I say, maybe bigness within itself, largeness within 
itself, taken alone, unless there are some other things that enter 
into it——— 

The Cuarrman. It is not a question of bigness, Commissioner. It is 
a question of percentage control. 

Mr. Riztzy. Well, of course, the two would go together. I mean, 
sometimes a carrier gets so large—— 

The Cuarrman. There may be other big ones. 

Mr. Rizuey. Yes. 

The CuHarmman. These figures I put in the record indicate a 
tremendous dominance over all the other airlines. 

However, I am not going to belabor the point. I hope that the 
Board will take this into consideration. 

Mr. Scorr. Mr. Chairman, just for clarification. 

The CuarrMan. Yes. 

Mr. Scorr. I am curious to know whether Pan American’s per- 
centage of the entire overseas operations had increased or decreased 
over the last 5 or 10 years. 

The CuarrMan. He said the growth in 1 year was equal to the total 
international traffic of Northeast, Braniff, and Delta. 

Mr. Scorr. I mean the percentage of total American business car- 
ried by American airlines overseas. Has the percentage of Pan Ameri- 
can increased, I use the State Department expression, vis-a-vis the 
other airlines, or not? 

The Cuatrman. Mr. Roth, could you answer that ? 

Mr. Rorn. I think it depends on the period you look at. 

If you go back to the prewar days, basically all American-flag in- 
ternational operations were conducted by Pan American and its 50 
percent owned subsidiary, Panagra. So there you had, in effect, a 
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complete monopoly on the relatively limited international routes we 
then had in operation, by Pan American and its subsidiary, Panagra, 

In the postwar period, starting in 1945, the Board certificated com- 
petitive carriers in the various major areas across the Atlantic, across 
the Pacific, and into Latin America. 

Now, we furnished the committee a table as part of appendix 6 
which shows the percentage of ton-miles of Pan American versus all 
the other carriers, from 1947 through June 1955, and that shows that 
Pan American had 64 percent in 1947, that it dropped to as low as 58 
and a fraction percent in 1950 and 1953, and then went back up again 
to 62 percent through June 1955, 

The Cuarrman. I think that should be placed in the record at this 
point. 

(The document referred to is as follows :) 


Percent distribution of overall revenue ton-miles in scheduled service, United 
States, foreign, and overseas air carriers, calendar years 1947 to 1955* 
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Mr. Scorr. I have just one other question: Whatever happened to 
the application—it may have been some years ago—of TWA to link 
up with Northwest Airlines from India, I think, Calcutta, to Japan! 
Do you know what happened to that? 

r. Apams. That is—— 

Mr. Scorr. That was supposedly to close a gap and create another 
round-the-world airline in competition with Pan Am. 

Mr. Apams. Well, yes, Congressman. In the Trans-Pacific Renewal 
case, which was handed down about a year ago, in that case the Board— 
I believe it was a split vote—denied the application of TWA to pro- 
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ceed from Ceylon through Bangkok to Hong Kong. But since that 
date, TWA has made a new application to proceed from Colombo, 
Ceylon, to the Philippines, where it could also hook up. 

Now that application has been set down and is in the hearing stage 
at the present time. The hearings have been concluded and that will 
be before the Board for decision. 

Mr. Scorr. Who would they hook up with at Manila ? 

Mr. Apvams. Northwest. 

Mr. Scorr. With Northwest ! 

Mr. Apams. Yes; Northwest. 

Mr. Scorr. I just want to be brought up to date on it. 

Mr. Apams. Yes sir; and I think the committee would be glad to 
know that in the proceedings of 1945 that the Board held, which was, 
of course, many years before I came to the Board, the Board provided 
for such a hookup between TWA and Northwest. TWA was to pro- 
ceed from India through Hong Kong, or, I believe it was, to Shanghai, 
and, of course, Northwest was certificated to serve Shanghai. And so, 
under those conditions, had the world situation not changed, there 
would be today a working connection there, just as you describe. 

Mr. Scorr. Links at Shanghai. 

Mr. Apams. Yes, sir. 

Mr. Scorr. But you can hardly get that kind of linkage any more. 

Mr. Apams. No, sir; that is true. But I was giving you the intent 
of the Board. 

Mr. Scorr. Yes. 

Mr. Apams. And that was our proposal. 

The Cuarrman. I understand that Pan American is affiliated with 
or has interests in approximately 13 other carriers, and 25 other com- 
me of various kinds, like development companies, radio companies, 

otels, terminals, real-estate companies, and airlines. 

Mr. Riziey. That is correct. 

The Cuarrman. I have a financial report filed by the carrier with 
the CAB pursuant to section 407 of the act. It is a statement which 
shows the Pan American investments in subsidiaries and associated 
companies as of December 31, 1954, and I ask you to identify that, if 
you can, either Mr. Rizley or Mr. Roth, so we can put it in the record. 

It is two pages. 

Mr. Rizitey. Yes; that is correct. 

The Cuarrman. That will go in the record. 

(The document referred to is as follows :) 


77632—57—pt. 1, vol. 1 21 
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Pan American World Airways, Inc., investments as at Dec. 31, 1954 


Nn ee ee 
Investment in subsidiaries and associated companies 


Percent of 
stock owned Other ! 


Majority interests: 

Aeropuertos Unidos, 8. A__.....----..--..- 

Compania de Aviacion Pan American 
Argentina, 8. A 

Grandes Hoteis, 8. A 

Del Sud Inversora, SRL 

Intercontinental Hotels Corp_.............. 

Middle East Real State Co 

Pan American Airports Corp 

Pan American-Grace Airways, Inc 

Sociedade Aeroportos Pan American de 
Macau, Ltds__- 

Surinaamsche oe Exploitate 
re = M. 
Uraba, Medellin & Conizai Airways, Inc... 


Total majority by interests 


Minority interests: 
Acerias Paz del Rio, 8. A-_.........-...--- 
Aeronautical Radio, Inc 
Aeronautical Radio of Siam, Ltd 
Aeronaves de Mexico, 8. A...-....-...---.- 
Aeropuerto de Bogota, Ltda 
Aerovias Nacionales de Colombia, 8. A --_- 
Aerovias Venezolanas, 8. A 
Airlines Clearing House, Inc_- 
Airlines Terminal Corp 
Bermuda Development Co., Ltd 
Central Air Terminal, Inc 
a Dominicana de Aviacion, C. 


_ 


por 
neds Mexicana de Aviacion, S. A 
Compania Panamena de Aviacion, B.A..ti 
East Side Airlines Terminal] Corp 
Expreso Aereo Interamericana, 8. A 
Fairbanks Community Hotel, Inc_......_.- 
International Aeradio Ltd. (London) 
International Aeradio (Caribbean) Ltd 
Kokussi Hotel Kogye Kabushiki Kaisha 
Lineas Aereas Costariccenses, 8S. A 
Lineas Aereas de Nicar 
Liberian Development Corp 
Middle East Airlines 
Panair do Brasil, 8. A 
Radio Aeronautica de Cuba 
Servicio Aereo de Honduras, S. A 
Social Immobiliara Norteamericana, 8. A 


Total, minority interests , 6, 307, 797 
13, 345, 797 
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Total 
Other bonds and notes: 
Brazilian war bonds 
Israel Government compulsory loan 
Territorial bonds, Colombia 
Aircraft Service Corp 
H. L. Bolton & Co., South America 


1 Includes accounts receivable in account 1250. 
Source: Form 41 report. (Financial report filed by carrier with CAB pursuant to sec. 407 of act.) 


The Cuarran. Is it, or is it not, correct that in a recent decision 
by a CAB examiner, it has been found that Pan American’ s network 
of affiliated carriers in Latin America puts Braniff Airlines at a dis- 
advantage in competing on an equal basis with Pan American in Latin 
America. Did your CAB examiner report that to the Board 

Mr. Rizixy. Well, that case is pending. I think it is pending now 
before the Board. 





A ee ee ee ee —_ 


Sssceocoocoooeo toro’ 


osSse 


0 
00 
00 
00 
72 
00 
80 
00 
34 
00 
00 
00 
00 
00 
00 
00 
00 
97 
197 


SSs 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 301 


The Cuarrman. It is pending. Then I will withdraw the question. 

Mr. Rizzixy. There is an examiner’s opinion on it, but that does 
not mean—I do not think you would probably want—— 

The Cuarrman. I did not know it was pending. 

Mr, Riztery. Yes. 

The Cuarrman. Is the Board currently investigating Pan Ameri- 
can’s relationship with Lacsa—— 

Mr. Rizitry. That is the same—— 

The CHairmMan (continuing). Avianca? Is the Board currently 
investigating Pan American’s relationship with other carriers, for ex- 
ample, Avianca, and Panair do Brasil ? 

Mr. Riziey. No. I think there is no such investigation in process. 

The CuatrMan. No such investigation. 

Does the Board ange er conducting a study of Pan American’s 
relationship with the affiliated companies, the names of which were 
placed in the record, and the effect of that relationship on compe- 
tition in international air transportation ? 

Mr. Riztxy. There is nothing pending before the Board at the 
present time, Judge, along that line. Of course, the answer I would 
have to make would be “No.” 

Mr. Keatine. What the Board may decide in the future, you can- 
not very well envision ? 

Mr. Riztey. That, I don’t know, of course. 

In light of this investigation, I would not want to speculate now. 

The CuatrMAn. I understand you are in rather an anomalous posi- 
tion as to what the Board might do. 

Mr. Riztey Yes, as to what the Board might do. 

Mr. Keatinc. Well, this might stir up something. 

Mr. Rizxtxy. That is exactly right. 

The CuarrMan. I hope it does. 

Mr. Keatine. It would appear to have that effeect—— 

Mr. Rizuey. I think the Board, at least it has been true the last 
year, so far as some members of the Board are concerned, try to keep 
themselves attuned to what Congress may be thinking up here, Judge. 

Mr. Keatine. That is a very good idea, and we ought to keep our- 
selves attuned with what you think. 

The Cuarrman. Is it correct that Northwest Airlines is the only 
carrier now authorized to fly the shorter great circle route, that is, 
by way of Seattle and the Aleutian Islands to Japan and the Orient ? 

Mr. Riztey. As of the present moment, that is correct. 

The Cuarrman. And in the transpacific air service proceeding now 
before the Board, Pan American has applied for authority to fly the 
great circle route in addition to its present longer route out of San 
5 i i and Los Angeles by way of Hawaii and Midway to the 

rient 

Mr. Riztxy. Yes, that application is pending now, and I think you 
peobely, would not want to go into that, Judge, because it has just 

en set for hearing. 

The CuHatrman. It is correct, is it not, that after the President 
referred the case back to the Board for further evidence, Northwest 
Airlines applied for, among other things, authorization to make Los 
Angeles and San Francisco coterminal points on its great circle route, 
and for permanent certification ? 
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Mr. Riztey. Yes. After thecase was remanded to the Board by the 
Presidential letter, Northwest made 2 or 3 applications. The Board 
denied those applications, and the Board decided that in view of the 
President’s letter, that it was confined, necessarily confined, to the 
direction contained in the letter to investigate only Pan Am’s applica- 
tion. 

The Carman. Prior to that, prior to March 1, 1956, the Board 
consolidated the two cases on the ground that the two airlines should 
be considered together. That was on March 1, was it not? 

Mr. Rizixy. That is right. But we reversed ourselves. I wrote 
a dissenting opinion, and it was my opinion that we were oversteppin 
the direction in the President’s letter; and the majority of the Board 
the Board by 3-to-1, did consolidate those cases. 

But subsequently, and very shortly thereafter, the Board reversed 
itself and confined it to the investigation of Pan Am. 

The CuamrmMan. Would you care to describe to the committee the 
matter that the White House made public last Monday affecting those 
oa Would you care to go into that and amplify what it was 
all about 

Mr. Riztzy. Well, the two White House letters are public documents. 

The Cuamman. That is why I am asking your viewpoint on the 
matter, for some amplification, if we may. 

Mr. Rizixy. Yes. I would be very glad to amplify it. 

The original proceedings, of course, was decided and was at the 
White House when I came on the Board in March of 1955. 

Subsequently—and, of course, the committee understands that the 
Board only acts in these international cases in an advisory capacity. 
The President can approve, disapprove, or put in something entirely 
different than was even before the Board. 

Mr. Keatrnc. Let me get that clear. Domestic controversies never 
go to the President at all ? 

Mr. Riztey. That is correct. ; 

Mr. Keattne. Your action is fina] there. Whereas, if itis an over- 
seas airline, an international problem, his action is the final action. 

Mr. Rizury. His action is the final action. 

The Cuarrman. The language of the statute is the following, is it 
not, as to foreign air carriers, under section 402: 


* *  ghall be subject to the approval of the President. 


Mr. Riztry. Yes. 

The Cuarrman. You make the decision, and then the President ap- 
proves or disapproves. 

Mr. Rizixry. That is right. We make a decision which has been 
conveyed in the way of—I mean, as being ney a recommendation. 
It is our decision. We recommend the routes, all right, to the Presi- 
dent. But then the President reviews it. 

So in this case, in the Trans-Pacific case, the President decided 
every issue in the case which the Board had sent to him but one. So 
as to that, it was my position that by reason of that Rea teetrns 
became final in the original case which went up to the President in 
1954, because he decided all the issues one way or the other, except 
one. He took it under advisement. And that was Pan American’s 
application to fly the so-called great circle route. That he took under 
advisement. He decided it neither way. 
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About a year later-—— 

Mr. Keattne. Excuse me. So I am sure I get the story, how had 
the Board decided that ? 

Mr. Riziey. Well, the Board had decided against Pan Am flying the 
great circle route. 

Mr. Keatine. Yes. 

The Cuatrman. Would you care to give the reasons? That it would 
be more competitive ? 

Mr. Riziey. Yes, one of the reasons. of course, one of the reasons 
the Board gave at the time, was that there was not any carrier as yet 
which could make a nonstop—could make a nonstop flight from Cali- 
fornia to Tokyo. 

Mr. Scorr. At that time, Northwest was getting a subsidy, was it 
not ¢ 

Mr. Riztey. Yes; and Northwest, of course, was on subsidy at that 
time. And the Board, of course, among other reasons, I think that was 
one of the reasons—they did not want to put another route on top of 
the back of Northwest, who was on subsidy. 

You see, Northwest flies from Seattle-Portland, on across, and then 
Pan Am’s application would start at Los Angeles and San Francisco 
and Seattle and Portland. So the President 

Mr. Keating. Northwest did not have a nonstop flight; did they? 

Mr. Rizitey. Beg pardon? 

Mr. Keratrnc. Northwest did not have a nonstop flight, did they, 
to Tokyo? 

Mr. Riztey. No, they didn’t have a nonstop flight. There weren’t 
any—nobody could fly it nonstop. 

So when the President sent his decision back, he referred to the fact 
that at the time the case came to him, there were no planes that could 
make nonstop flights, and that that condition still existed; and for 
that reason he saw no reason why he should change the decision, mean- 
ing by that, the part he had had under advisement. But he also said 
there may have been some other intervening factors. 

The Cuarrman. International problem? 

Mr. Riztey. He didn’t say international problems. The letter 
speaks for itself. He said there may have been some other factors, and 
due to the lapse of time, “I am sending it back to the Board,” he said, 
“with instructions for them to make an investigation and again report 
if there are any other intervening factors.” 

I construed that to mean that he was limiting his directions to us, 
to the one thing, since we only operate in an advisory capacity, that 
was, to look into the feasibility of the route for Pan Am, the great 
circle route, and that we didn’t have a right to take in new applica- 
tions by Northwest, or anybody else, and reopen the case, expand it. 

The majority thought differently-——— 

Mr. Materz. Mr. Chairman—— us 

Mr. Riztey (continuing). And so wrote the opinion. . 

The opinion went back, the copy of it, to the President, or the White 
House was informed about it, and then they wrote a subsequent letter 
indicating that they did mean that it should be handled in the manner 
that my dissenting opinion suggested, limited to the Pan Am ap- 
plication. 

And we, accordingly, did so, because we—— 

The Craimman. The President required it. 
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Mr. Riztxy. Yes. 

Mr. Materz. Mr. Chairman, just to get this matter in focus. To 
repeat a question which the chairman has asked you, Commissioner, 
on March 1, 1956, is it not correct that the Board consolidated the two 
proceedings, on the ground that logically the applications of North- 
west and Pan American should be considered together ¢ 

Mr. Riziry. We consolidated in part the two proceedings. North 
American had filed an application to include Frisco and Los 
Angeles—— 

Mr. Maerz. You mean Northwest. 

wn Cuarrman. You said “North American.” You mean North- 
west 

Mr. Riztxy. I mean Northwest. Northwest had filed an applica- 
tion to make Frisco and Los Angeles terminal points on their route, 
and also an application to make their certificate permanent. 

Mr. Maerz. So, therefore—— 

Mr. Rizitxy. And we consolidated those two things with the Pan 
Am application. 

Mr. Maerz. Yes. As I understand it, then, on the basis of the 
consolidation order, the Board would consider Pan American’s appli- 
cation to fly the great circle route together with Northwest’s applica- 
tion to have Los Angeles and San Francisco made coterminal points 
to fly the great circle route; is that correct ? 

Mr. Riztxy. That is correct; that is right. 

Mr. Materz. Now, is it customary and normal procedure for the 
Board to issue such consolidation orders ? 

Mr. Riziey. To make consolidation orders ? 

Mr. Materz. To consolidate such proceedings. 

Mr. Riziry. Oh, yes; very definitely so. 

However, you are covering both domestic situations and interna- 
tional situations, and it was my view that in international] situations, 
since we only act in an advisory capacity to the President, that when 
the President sent back his instructions in his letter, limiting us to an 
examination of Pan American 

Mr. Matetz. I want to get to that in a moment. 

Mr. Riztey (continuing). Of Pan Am’s route, that the Board could 
not expand the proceeding. That was my position, as a lawyer. 

Mr. Maerz. What I am getting at, is it ordinary procedure for the 
Board to consolidate proceedings of this kind ? 

Mr. Riztey. Yes; that is right. 

Mr. Materz. Is it correct to say that the request of the White House 
was to eliminate from this case the application of Northwest, which 
the Board on March 1 had believed pertinent to a consideration of 
Pan American’s application to share the great circle route ? 

Mr. Rizitry. Well, I think the orders speak for themselves on March 
1. As I say, a majority of the Board voted to consolidate those three 
proceedings. 

Mr. Materz. Is it not 

Mr. Riziey. Following a letter from the White House, which is a 
eee eae ett the Board reconsidered, and limited it to the applica- 
tion of—— 

The Cratrman. Section 801 of the Civil Aeronautics Act gives the 
President final authority over the determination of routes and carriers 
operating internationally; is that so? 
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Mr. Riztey. That is correct. 

The Cuarrman. Now, section 1001 of the act vests in the Board 
complete authority over procedural handling of all cases, including 
such matters as consolidating pending cases. Is that true? 

Mr. Ruzxey. I think that is correct. 

The Cuarrman. Has the White House, to your knowledge, ever 
made a previous request of this nature, affecting the Board’s pro- 
cedural handling of the case? 

Mr. Riziey. Sing of my lawyers says he does not recall of any in- 
stances. 

The CHairman. Mr. Rizley, do you not think it was rather ex- 
traordinary for this action to be taken by the White House ? 

Mr. Riziey. My lawyer says that frequently before the Board acts 
on procedural matters, in cases where the White House is involved, 
that it does consult with the White House about those procedural 
matters. 

The CHarrman. May I ask a specific question: Does your counsel 
know of any case where the White House has upset any procedural 
order of the Board ? 

Mr. Rizitxy. Do you know of any—— 

Mr. Murpeuy. Offhand 

The Cuarrman. [ think you might identify yourself, first. 

Mr. Mureuy. My name is Greer Murphy, and I am with the staff 
of the General Counsel of the Board. 

Offhand, I don’t recall any case in which the White House has upset 
a procedural action that the Board has taken. 

Mr. Riziey. We can check the record down there, Judge, and give 
you the correct answer on that. I don’t think there was anything un- 
usual about it. 

Mr. Keatine. It was in line with your minority views originally. 

Mr. Riztey. Beg pardon ? 

Mr. Keattne. What they directed was in line with your minority 
views originally. 

Mr. Rizizy. That is right. 

Mr. Keattne. I mean, that is the way you interpreted it originally. 

Mr. Riziey. That was my interpretation of the first letter. 

Mr. Scorr. There have, of course, been cases where the White House 
has completely overruled the Board. 

Mr. Riziey. Oh, yes, there is not any question about that. There 
have been cases in which the White House has just canceled certificates 
without any procedural hearings at all, that the Board had granted, 
in international cases. 

Mr. Scorr. They just canceled them down there ? 

Mr. Riztey. I beg pardon ? 

Mr. Scorr. They just canceled them down there? 

Mr. Riztey. They just canceled the certificates. I believe that was 
true in the certificate of Eastern Air Lines, Braniff Air Ways, Western 
Air Lines—three cases in which the Board had granted certificates for 
those lines to go into Mexico, and President Truman just, by stroke of 
the pen, canceled those. 

So I think the White House has considerable authority in these 
international 

Mr. Scorr. Have there been any cancellations in the last 3 years? 
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Mr. Rizitxey. No, I don’t reall that there have been. 
The Cuarrman. I might ask counsel this: I am reading from title 
X, section 1001: 


The Authority— 
meaning the Board— 


may conduct its proceedings in such manner as will be conducive to the proper 
dispatch of business and to the ends of justice. 

There is no mention of White House or any authority of the White 
House there. 

I will ask counsel, does the White House have any authority to 
upset any procedural order of the Board? 

Mr. Morpeny. Mr. Chairman 

The Cuarrman. Procedural. 

Mr. Murrny. Let me say this: This gets into an exceedingly dif- 
ficult area, and one in which we have had trouble through the years, 
and the difficulty arises because of this: Here we have a situation in 
which the statute clearly specifies that the President is the final de- 
cider of the facts. The Board takes a great many actions affecting 
foreign air transportation and foreign certificates, certificates for for- 
eign air transportation, which never go to the President which, 
under the literal language of the statute, he has no jurisdiction in 

However, you run into these situations in which a particular action 
taken by the Board, if viewed independently and apart from the 
certificate aspects of the proceeding, would not go to the White 
House, which may become so interrelated, from a practical stand- 
point, with the functions and powers of the President that it is aw- 
fully difficult sometimes to determine where to draw the line between 
a matter which the Board should take final action on without White 
House approval or without consultation with the White House. 

Mr. Riztxy. Can I supplement that and, Judge, let me say this 
further: This was not a new proceeding. Maybe in a new proceed- 
ing it would have been a different situation. Here was a proceeding 
which had already gone to the President. It had already been de- 
cided, and the President was simply sending it back with directions 
to the Board in connection with a proceeding which was already 
before it. 

The Crarmman. I am not quarreling with any decision of the 
White House, or anybody else. 

Mr. Riztxy. Yes, I understand. 

The Cratrman. I am trying to get clarification here as to what 
the law means and how you interpret it. 

Mr. Riztry. Yes. 

The Ciaran. As I read section 801, it gives certain powers to 
the President; but nowhere in section 801 or in section 1001, is the 
President given authority to intervene in procedural matters. The 
reason I bring it out is this: In my humble opinion, the severance 
of the two applications may have put Northwest at a considerable 
disadvantage in your consideration. That is, the White House 
letter undoing the consolidation may have put Northwest at a dis- 
advantage. 

Mr. Riziey. Well, I had not looked at it from that view at all. 

Mr. Rocers. As I understand it, in the Northwest case, they 
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wanted to extend from Los Angeles to San Francisco and to Port- 
land, and then hook up on their nonstop to Tokyo, or through the 
Aleutians. 

Mr. Rizizy. That is right. They filed those applications after 
this proceeding was sent back to us. 

Mr. Rogers. Oh, after it was sunt back. 

Mr. Riztzy. Yes, You see, in Northwest’s application, I mean in 


Northwest’s original application under which they were granted 
the route—— 


Mr. Rogers. Yes. 


Mr. Riziey (continuing). And which was not in the case at all 
when it went over this last. time, they did not ask for Los Angeles or 
San Francisco. But after this case was sent back by the President, to 
take testimony in connection with Pan Am’s application, then North- 
west filed what you might say was a new application, to add these other 
points onto its route. 

Mr. Rogers. Well, now, that leads to the next question: Would not 
the authority for the route that would be operated in the continental 
United States—from Los Angeles-San Francisco in to Seattle—be 
under the determination of the Board itself, or does authority extend to 
the President on the basis that these will be terminal 

Mr. Riztxy. They are simply terminals on the overseas route, Con- 
gressman. 

Mr. Rocers. And they would not be carrying passengers from Los 
Angeles and San Francisco to Seattle ? 3 

Mr. Riztey. That is right. 

Mr. Rogers. Except on overseas flights ? 

Mr. Riztey. That is right. 

The Cuamman. As I understand it now, the intervention of the 
President or White House was unprecedented, so far as procedural 
matters are concerned. That is what you said, Mr. Rizley? 

Mr. Riziey. I am not prepared to say yes or no to that question, be- 
cause I don’t know. 

The Cuarrman. I think the counsel said that he could not recall any 
other case. 

Mr. Riztxy. There may have been in the past, but I do not know. 

Mr. Murrny. I don’t want to direct myself to the unprecedented 
part of it, but I would like to say this, which will help straighten this 
out a bit: 

As Mr. Rizley stated, this matter, the question of consolidating 
Northwest’s application, was a question of whether, after a case was 
reopened, where it had been heard but it was reopened, and entirely 
new applications were filed subsequent to the reopening, those appli- 
cations should be consolidated into the old proceeding. 

Now, as Mr. Rizley stated, it has been customary for the Board, in 
both domestic and international cases, to consolidate and to hear 
together applications which are related and involve similar issues. 

However, I wouldn't say that it has been customary for the Board, 
either domestically or internationally, in cases in which it has gone 
through a proceeding and has reopened for further hearings, to con- 
solidate into the proceeding certain later-filed applications. 

It has done so on occasion. I think it is proper for it to do so in the 
normal ease. but I would not say that that is customary in reopened 
proceedings in which subsequent applications are filed. 
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The Cuarrman. Of course, the issue we are discussing now is the 
question of consolidation or nonconsolidation, and would you say that 
the order of the White House unconsolidating, had the effect of putting 
Northwest at a disadvantage and Pan American at an advantage? 

Mr. Riziey. Well, I don’t think so, Judge, because no doubt North- 
west would be in there substantially showing everything that they 
could in their own proceedings, why Pan American should not have 
that overseas route. 

Mr. Keatina. That is, they will not only advance their own case, but 
they will also presumably oppose the Pan American application. 

Mr. Riztxy. That is right. 

Mr. Keattne. It is as long as it is broad. 

Mr. Rizitxy. They cannot advance their own application, because 
they are out, you understand. 

Mr. Keattne. No. But in this proceeding, which was not consoli- 
dated, I thought Northwest filed a petition later-—— 

Mr. Riziry. Oh, yes. That only applies to this proceeding. Any- 
body can come in later and, from time to time, you do not know what 
will happen. 

Mr. eosin. Has Northwest still a petition pending? 

Mr. Riztey. Still pending before the Board, oh, yes, the petition is 
still pending before the Board, but it is not consolidated in with this 
proceeding. Yes, that is right. 

Mr. Materz. Therefore, it is correct, is it not, Commissioner, that in 
the Pan American proceeding, the Board will not consider whether or 
not Northwest is entitled to add Los Angeles and San Francisco as 
coterminal points? 

Mr. Riziey. That is correct. 

Mr. Materz. And that means, does it not, Northwest will have to 
undertake two separate proceedings. First, it will have to oppose Pan 
American’s application; and secondly, it will have to go through a 
second proceeding, if it is to get the Los Angeles and San Francisco 
terminal points. 

Mr. Riziry. That is probably a fair interpretation. 

The Cuarrman. Is it not fair to say then that Northwest, by virtue 
of that order, was placed at a disadvantage? 

Mr. Riziey. I know you have been trying to get me to say that, 
Judge. [Laughter.] But I don’t think that anybody could—no one 
knows. Maybe the Board won’t even give Pan American the great 
circle route. There is no commitment, so far as I know, simply because 
the case is pending. 

The Cuatrman. I understand. 

Mr. Maerz. Commissioner, is it customary for the Board to refer 
a procedural order in an international route case to the White House? 

fr. Riztey. I don’t know what has been the custom in the past, but 
I would say that so far as this case is concerned, that when the mat- 
ter looked pretty clear to me what the White House intended by its 
first letter, if they were going outside of that, I would certainly con- 
sult with the White House about it. 

The Cuarrman. Commissioner Rizley, I think it might be appro- 
priate to put the White House letter in the record, as of March 3, 1956. 

Mr. Riztey. Yes. There are two letters. 

The CuarrMan. There is a previous letter which I do not have. Do 
you have that ? 
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Mr. Riziey. I don’t think we have copies. 

The Cuarrman. Will you supply that for the record ? 
Mr. Riztxy. Wecan furnish copies. 

The Cuairman. We will put that in the record. 

Mr. Rizixy. Yes. 

(The letters referred to are as follows :) 


[Press release, January 18, 1956] 
THE WHITE House. 


The President today sent the following letter to Hon. Ross Rizley, Chairman 
of the Civil Aeronautics Board: 


Hon. Ross RIz.ey, 
Chairman, Civil Aeronautics Board, Washington 25, D.C. 

Deak Mr. Riztey: In connection with the Trans-Pacific Certificate Renewal 
case (Docket No. 5031, et al.), I advised the Board on February 1, 1955 that I 
desired to hold in abeyance my decision concerning the use of the great circle 
route by Pan American World Airways pending further study and later report 
on the economic and technical feasibility and the military and foreign policy 
implications of nonstop service between the west coast and the Orient. 

I am informed that commercial equipment capable of providing regular and 
consistent nonstop service in both directions between the west coast and the 
Orient is not yet available. Hence, in the absence of possible new circumstances 
or developments since February 1, 1955, that might be relevant to the question 
concerning Pan American’s use of the great circle route, I see no occasion for 
a change at this time in my initial decision. 

I have been advised, however, that new circumstances and new developments 
have arisen that may make at least some of the considerations previously raised 
by the Board no longer applicable. I, therefore, request the Board to consider 
the case in the light of any new and relevant circumstances or developments that 
it finds to exist, and advise me as soon as possible as to its findings and conclu- 
sions thereon. 


Sincerely, 
DwicnutT D. EISENHOWER. 


Marcu 5, 1956. 


Chairman Ross Rizley of the Civil Aeronautics Board today received the fol- 
lowing letter from Gerald D. Morgan, Special Counsel to the President : 


THE WHITE Hovsse, 
Washington, March 3, 1956. 
Hon. Ross RIZiey, 
Chairman, Civil Aeronautics Board, 
Washington, D.C. 

Dear Mr. Riztey: The President has your letter of March 1, enclosing order 
No. E—10055 of the Civil Aeronautics Board, granting and denying certain motions 
in dockets No. 5031 et al., entitled “In the Matter of Trans-Pacific Certificate Re- 
newal Case.” 

The President has noted that by the above-described order the Board has con- 
solidated into docket No. 5031 et al. Northwest’s application (1) in docket No. 
7723 for designation of San Francisco and Los Angeles as coterminal points on 
Northwest’s transpacific route, and (2) in docket No. 7725 for a permanent 
certificate. 

In international air route matters, the Civil Aeronautics Board acts as an ad- 
viser to the President. The President, in his letter of January 18 returning 
docket No. 5031 et al. to the Board for further action, requested the Board to 
consider the case in the light of any new circumstances or developments since 
February 1, 1955, that were relevant to the question concerning Pan American’s 
use of the great circle route. The President asked the Board to advise him as 
soon as possible as to its findings and conclusions thereon. 

It is the understanding of the President that all issues involved in docket No. 
5031 et al., with the exception of the issue on which he is asking further advice, 
namely the question as to whether Pan American should be permitted to use the 
great circle route between the west coast and the Orient, were, for the purposes 
of that docket, resolved by his decision of February 1, 1955. Moreover, he under- 
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stands that issues that were not involved in that docket were, for the purposes of 
that docket, thereafter foreclosed. If this were not so, it is apparent that the 
making of findings and conclusions by the Board could not possibly be expedited 
as requested by the President in his January 18 letter, 

For the above reasons, the President requests the Board (1) to reconsider its 
decision which expanded the scope of the proceeding to include Northwest’s ap- 
plication for a permanent certificate, and Northwest's application to serve San 
Francisco and Los Angeles as coterminal points on its transpacific route; (2) to 
confine the issues to those that were left open by the President in his decision of 
February 1, 1955; and (3) to limit its consideration to those circumstances and 
developments since that date that may be relevant to those issues. 

Sincerely, 
GERALD D. MorGan, 
Special Counsel to the President. 

The Cuarrman. Now, Commissioner, under section 412 of the Civil 
Aeronautics Act, competing carriers are allowed to agree not only 
upon rates, but other practices—and I quote the statute— 
for controlling, regulating, preventing, or otherwise eliminating destructive, 
oppressive, or wasteful competition. 

That is the law, is it not? 

Mr. Riztxy. That isright. _ ; 

The CuarrmMan. It is true, is it not, if the Board does not find the 
agreement which the carriers make unto themselves “adverse to the 
public interest or in violation of the act,” it may approve the agree- 
ment? 

Mr. Riziey. That is correct. 

The Cuarrman. And if the agreement is approved by the CAB, the 
parties to the agreement are exempted from the antitrust laws; isn’t 
that correct ? 

Mr. Rrazixy. That is right. 

The Cuarrman. Has the Board issued any regulations defining the 
term “public interest” as used in section 412 of the act? If they have 
not, would you care to say why they have not? 

Mr. Rizuey. I had better refer that one, because—— 

The Cuamman. Commissioner Adams, would you care to answer 
that ? 

Mr. Rizixy (continuing). They can answer that better than I. 

The Cramman. Has the Board issued any regulations defining the 
term “public interest” as used in section 412 of the act? If not, why 
not? 

Mr. Murpuy. To answer you specifically, the Board has not issued 
a regulation purporting to define it. 

The Board’s interpretation of “public interest,” of course, the basic 
definition of “public interest,” is set forth in the declaration of policy 
of the Civil Aeronautics Act. 

The Board’s view of what “public interest” means in the various 
areas in which the Board acts, and in specific factual situations within 
those areas, is set forth in the opinions issued by the Board in connec- 
tion with cases it has decided, and there is a considerable, what you 
might term, body of law in Board decisions, as to how it construes 
“public interest” in connection with, let us say, mergers—— 

Mr. Kearttnc. That is the determination of what is in the public 


interest, and is not that the very purpose for which the Board is set up! 
Mr. Morrny. That is correct, sir, and it is the quasi-judicial deter- 
mination which they make, based upon the facts in each case. 
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Mr. Keatine. You cannot have hard and fast, straitjacket rules on 
that, or you would have no need for the Board; isn’t that a fair 
statement ? 

Mr. Mureuy. That is correct; yes, sir. 

Mr. Scorr. You cannot say once and for all how you may define 
the public interest, can you, categorically and for all times? 

Mr. Mourruy. No, sir. It depends. You have to judge public 
interest in the light of the facts of the particular situation, and against 
the background of the objectives of the act. That is the way the 
Board acts. 

The Cuarrman. When an agreement is submitted to the Board 
for approval, does the Board at any time consult with the Antitrust 
Division of the Department of Justice for antitrust implications? 

Mr, Riztxey. I am sure the answer to that is no, Judge. I would 
say if there was some question that the Board thought was necessary 
to consult with the Department of Justice on, I am sure they would. 

The Cuarrman. I did not hear you. 

Mr. Riztxy. It is a quasi-judicial proceeding, and I think we would 
be hesitant to go over and a the Department of Justice any questions 
about it unless there was something extraordinary in it. 

Mr. Keating. I suppose that monopoly question 1s something which 
a party to the controversy often raises before you. 

Mr. Rizixy. Yes. 

The CuarrmMan. But you have not consulted the Department of 
Justice as to any antitrust implications when an agreement is pre- 
sented to you? 

Mr. Riztry. I have not since I have been there. My counsel says 
that it is possible they have in the past. I do not know. 

The Crarmman. It is true, is it not, that the Board has approved 
agreements among the carriers setting standard commissions to be 
paid totravelagents? Isthat correct? 

Mr. Murreuy. Yes, sir, that is correct. 

The CHarrman. When was that agreement approved—was that 
on January 9, 1953 ? 

Mr. Murpuy. I assume that is correct. I am not too familiar with 
those agreements. 

The CrHatrmMan. That, we understand, was the latest revision of 
what is known as the Trade Practice Manual of the Air Traffic Con- 
ference, and there was a later one, February 6, 1956. 

; Mr. Murpny. I believe that is correct. just don’t remember the 
ate. 

The Crarrman. I think the original approval goes back to 1945 
that is, the approval as to standard commissions to be paid to trave 
agents. 

Sa other words, the Board has determined that it was not adverse 
to the public interest to permit the establishment of standard, uni- 
form commission rates to be paid by the industry; is that correct? 

Mr. Murpny. I believe that is correct. 

The Cuarrman. What was the justification for approval of that 
nature ? 

Mr, Mureny. I am sorry, I am not familiar with the underlying 
reasons on these agency cases. I recall generally that the Board was 
balancing the restriction , 

The Cuarrman. I think we have an answer that you gave us. Will 
you read it in the record ? 
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Mr. Maerz. Mr. Chairman, at this point, I offer in evidence a letter 
from you to the Chairman of the Civil Aeronautics Board, dated 
August 8, 1955, propounding a number of questions, together with a 
letter from Mr. Rizley, to you, to which was attached answers to the 
questions, 

The Cuarrman. That will be accepted in evidence. 

(The letter to the CAB dated August 8, 1955, appears on p. 413.) 

Mr. Keattne. Are those the same questions the chairman has been 
asking ¢ 

The CuHarrMan. Not quite the same. 

Mr. Riztxy. Were those questions contained in the questionnaire 
you sent down there ? 

The Cuarrman. Yes, sir. 

Mr. Rizixry. I presume the staff has given the reasons in those an- 
swers. 

Mr. Materz. The question was this, page 46 of your reply: 


Has the Board approved agreements among carriers setting standard commis- 
sions to be paid by travel agents? 


Answer: 


Yes. These agreements between the domestic carrier members of the air 
traffic conference, and between the United States international carriers members 
of the International Air Transport Association, were approved inasmuch as it 
was and is the opinion of the Board that such agreements tend to prevent com- 
petitive abuses and to foster sound economic conditions in air transportation 
that did not appear to be adverse to the public interest. 

As early as 1883 the Interstate Commerce Commission disapproved of the pay- 
ment of commissions to agents. The Board action, however, recognized that 
agents render a service in air transportation, but determined it was not adverse 
to the public interest to permit the establishment of standard commission rates 
by industry action. 

Mr. Keatrna. It was an opinion written by the Board at the time? 

Mr. Mourpuy. Yes, sir. There is an opinion in connection with that 
which we can furnish. It is part of the published Board decisions. 

The Cuarrman. The Board has authority, has it not, to take action 
against any ticket agent who is engaged in any unfair, deceptive prac- 
tices or unfair methods of competition ? 

Mr. Riztxy. That is correct. 

The Cuamman. Before approving this agreement, or any continu- 
ation of these agreements, do you know whether there were any hear- 
ings held by the Board so that ticket agents and others interested could 
be heard ? 

Mr. Riztxy. I don’t think so. 

Mr. Mourruy. I don’t recall. Sometimes the Board holds hearings 
on 412 agreements, and sometimes it does not. There is no statutory 
requirement for a hearing. I can answer you that way. 

The Cuarrman. In other words, when the air carriers came to an 
agreement, they submitted it to you; and, without a hearing, you, the 
Board, approved the agreement ? 

Mr. Keatrnc. He said he did not remember. 

Mr. Mourrpuy. I don’t remember whether there was a hearing in this 
particular case. In the IATA commission cases, or one of the com- 
mission cases, there was a hearing. I just don’t remember whether this 
Was one in which there was a hearing, or wasn’t. 
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Mr. Riziey. I would presume there would be a staff investigation. 

The Cuarrman. There was what, a staff investigation ? 

Mr. Rizury. I would assume there would be a staff investigation, 
and there would be a staff recommendation for approval. 

The Cuatrman. Do you know, Mr. Commissioner, whether there 
was a staff investigation on this particular agreement ? 

Mr. Riztey. No, I do not. I would guess surely there was, but I 
mean, just to say right off the reel there was, I don’t know. I don’t 
have the document before me. 

Mr. Keating. What year was this? 

Mr. Murpuy. I don’t remember which year it was. There were 
several. 

The CuatrMan. The latest confirmation of the agreement was Feb- 
ruary 6, 1956. That is only a month or soago. 

Mr. Keatine. Was that when this agreement was originally ap- 
proved? The original agreement was in 1945, was it not? 

Mr. Rizury. I don’t recall, Judge. 

The Cuarrman. I take it, of course, as to this agreement, there was 
no consultation with the Department of Justice. 

Mr. Riztzy. No. Thatis right. 

Mr. Mourpny. I understand on that last one you mentioned, there 
was not a public hearing. 

The CuHarmrman. Under this policy, then, would the Board also 
regard it in the public interest for the air carriers to agree on maxi- 
mum prices they might pay for airplanes, or the prices they might 
pay for services performed by independent contractors, for repairs and 
office supplies? Would the same procedure be adopted by the Board 
relative to agreements on those matters ? 

Mr. Riztxy. I don’t know. 

The Cuarrman. What do you do? What does the Board do when 
you are confronted with an agreement ? 

Mr. Mourpuy. Can I answer that? I can answer that very briefly. 

Mr. Riztxry. Yes. 

Mr. Murpuy. When an agreement is filed, the agreement is ana- 
lyzed by the staff. 

The Cuatrman. I don’t mean an agreement as to rates or routes. 
I mean agreements like this one, concerning commissions paid to 
travel agencies. 

Mr. Mureny. The procedure is the same, no matter what the nature 
of the agreement. The depth and intensity of the staff inquiry will 
differ with the importance of it, but the procedure is the same. 

When an agreement is filed, the appropriate portion of the Board’s 
staff undertakes an investigation to determine the facts, and to try to 
view those facts against the standards of the act and such decisions 
as ry Board may have issued, as indicating the policies of the Board 
itself. 

The CxHarrman. So that is the practice, whenever a pooling agree- 
ment is presented to you. 

Mr. Murpny. Yes, sir. 

Mr. Kerattne. Do you mean to say if American and Eastern agreed 
together that they would pay a certain amount for maintenance of 
their planes, and it would be the same amount, the Board would have 
jurisdiction to approve such an agreement ? 
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Mr. Mourreny. Well, the question is how far the Board’s jurisdic- 
tion goes under 412—in other words, the specific types of agreements 
that have to be submitted is one thing, and they cover a broad range. 
But once it is determined that the agreement is a cooperative working 
arrangement affecting air transportation so as to be an agreement that 
is required to be filed under the Civil Aeronautics Act, then the Board 
procedure is to have its staff investigate that agreement, and to come 
up with a recommendation on it. 

Now, some of these agreements are obviously very, very simple, non- 
controversial, and there the investigation is quite cursory. In other 
areas, the staff investigation may be very, very detailed, because of 
the possible either competitive implications or other effects on the 
air transportation system. 

But the starting point in all of them is a staff investigation, to come 
op with a recommendation to the Board as to what steps should be 
taken. 

Mr. Keatine. Has there ever been any such agreement as I have 
outlined, filed with the Board? Would airline companies ever do 
that kind of thing? 

Mr. Mourrpny. y am not sure I got the facts quite straight. 

Mr. Keatina. Are we talking about something that is likely to 
happen, or something that is completely unlikely? I would think 
that what an airline company pays for its maintenance, and all that, 
would be part of its operations, and that they never conceivably would 
agree with a competitor on that sort of thing. I could be wrong. 

Have there been agreements between various airline companies, 
filed with the CAB and approval asked, where it involved what they 
would pay for service or what they would pay for parts? 

Mr. Mureny. I would guess there have been. I don’t recall any 
specifically, but 1 would assume there have been. 

Mr. Keatrne. Is that so. 

The CuarrMan. Here is one where we ask about the amount to be 
paid to travel agents. This is an agreement, as I understand it, not 
to pay above 6 percent to travel agents. 

ould you submit for the record agreements where there were 
hearings, and agreements, say, in the last 5 years, where there were 
no hearings. 

Mr. Riziey. We will be very glad to submit that. 

The Carman, As I understand it, the agreement was that no 
more than 6 percent should be paid to travel agents; that is correct, 
is it not? 

Mr. Murreuy. That is correct. 

The Cuarrman. Is it not also true that the scheduled carriers have 
agreed among themselves to limit the number of travel agents that 
might sell tickets for these firms ? 

Mr. Morrny. I believe that is only in the international field. — 

The Cuarrman. The Board’s answer to the question seemed to im- 
ply it involved domestic carriers. 

Read it, please. ; 

Mr. Maerz. This question was propounded to the Board, and it 
referred to section 412 agreements: 


Do these agreements permit the carriers to limit the number of travel agents? 
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Answer: 


Yes. Under these agreements the air carriers have the power, by collective 
action, to limit the number of travel agents. Prior to the approval of these 
agreements, a large portion of these agencies were mere order-takers, such as 
hotel porters. In addition to the elimination of such nonproductive agents, 
collective industry action makes it possible to limit the number of travel agents 
in each area to economic levels. The Board did not find such agreements to be 
adverse to the public interest, inasmuch as such collective action would tend 
to prevent competitive excesses on the part of air carriers in bidding for travel 
agents, which might eventually result in higher passenger rates and in increased 
subsidy payments. In addition, such limitation of the number of travel agents 
by areas protects the approved agents from unbridled competition from other 
travel agents, and thus promotes the financial stability of such agents. 

The Cuamrman. As I understand it, these agreements make it pos- 
sible for the carriers, by collective industry action, to limit the num- 
ber of travel agents in each area; not only do they provide for limi- 
tation generally, but they provide for limitation in each area; is that 
correct ? 

Mr. Mureny. That is correct. 

Mr. Keatrne. What do you mean by “each area”? 

The Cuarrman. I will ask the counsel. 

Mr. Murpuy. Let me say this: On these ticket agency cases, there 
were a number of them, some dealing with international and some 
dealmg with domestic. The two were treated separately, and that 
is the reason I am having some difficulty, is because I don’t recall 
offhand the specific details as to which was which. 

1 was under the impression that that case, where they were speak- 
ing of areas, was dealing with areas of the world, the way the IATA 
group splits up its consideration into areas, but we will be very 
happy to straighten out this whole agency thing, which is not com- 
plicated. It is just a matter of checking those specific situations. 

Mr. Keatina. You are not 

Mr. Riztry. Unfortunately, we don’t have the members of our staff 
here who deal with this particular problem. 

Mr. Kerattne. You are not sure at the moment that this agreement 
which was approved was related to agents selling international tickets 
alone, or domestic tickets ? 

Mr. Murpny. The Board deals with both. 

The CHarrman. The question was with respect to domestic. 

Mr. Keattne. He said a moment ago he thought it was inter- 
national, 

The Cuarrman. Who prepared these answers ? 

Mr. Riztxy. They were prepared by Mr. Andrews, and we have 
called him to come up. 

The CHarrMan. 11 beg your pardon ? 

Mr. Riztey. Mr. Andrews, of the staff. We called him to come 
up; we didn’t anticipate those questions. 

The CHarmrMan. Just one other question. Was there any evidence 
that any of these airline companies had any financial interest in any 
of these ticket agencies? 

Mr. Murruy. No, sir. I am sure, so far as the record shows, these 
were legitimate agency agreements. 

The Cuarrman. In other words, if I am a travel agent and want 
to sell airline tickets, I would have to go to some agency of the air- 
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lines like, I presume, the Air Transport Association, their trade 
association, and get a license from them or permission from them; is 
that correct ? 

Mr. Mureuy. That is substantially correct. 

The Crarrman. In other words, under this agreement which was 
filed with and approved by the CAB, the Air Transport Association, 
which is the trade association of the domestic airlines, has the power 
of, in effect, licensing travel agents ? 

Mr. Moureny. Well, if you care to put it that way. The answer is 
that the airlines are not permitted to deal with them unless they, I 
suppose, qualify and meet certain tests, sir. 

The Cuatrman. In other words, somebody who is not approved 
by the Air Transport Association cannot sell a ticket that will be 
honored by the airlines? 

Mr. Morpny. I question whether it would not be honored. I imag- 
ine the airline would not pay a commission on it. 

The Cuarrman. They cannot get into business until they have 
permission from the Air Transport Association ? 

Mr. Murpuy. There are definite restrictions under these decisions. 

ane CHAIRMAN. So that it does restrict the air travel business, does 
it not? 

Mr. Murpny. Yes, sir; very definitely. No question about it. 

The Cuarrman. And that has the approval of the CAB? 

Mr. Mourpuy. Yes, sir. 

The CHarrman. It is true, is it not, under these agreements which 
the Board has approved, it is not possible for a person to become a 
travel agent for any certificated carrier unless he is first licensed by 
the Air Traffic Conference of the Air Transport Association, that is, 
ATA, the scheduled carriers’ private trade association; is that cor- 
rect ? 

Mr. Mourpny. I believe that is correct. Again, I go back to the 
fact that I would like to compare international and domestic. 

The Cuarrman. In other words, under the agreement approved by 
the Board, if a person wants to become a travel agent for any particu- 
lar scheduled airline, he must first obtain a license from a private trade 
organization ; that is correct, is it not? 

Mr. Morpuy. I think that is right. 

The Cuarrman. Your answer is “Yes”? 

Mr. Murpnuy. I say, I think that is correct. 

The Cuairman. And the Board has found, so far as you know, 
nothing objectionable about delegating such authority to a private 
organization ? 

Mr. Morpuy. Well, it has approved it, and presumably it found it 
was in the public interest if it approved it. ; 

The Cuairman, I take it that in justification you, the Board, did 
that to protect agents from unbridled competition by other travel 
agents. 

Mr. Morpny. Both that, and also it had, I think it had to do—well, 
on the number of agents—no, I don’t think that was it; no, sir. 
I am just going to have to check, Mr. Chairman. I am going to 
have to check these agency cases, because I want to give you accurate 
answers. 

The Cuarrman. I will ask Commissioner Rizley this: Do you think 
such limitations upon a person’s right to get into a nonregulated 
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industry, that is, a trav el agency business—do you think that such 
limitations upon a person’s s right to get into a nonregulated industry 
is consistent with our free enterprise system ? 

Mr. Riziry. If you are asking for my own philosophy, Judge. 

The Cuarrman. All right, whatever you wish. 

Mr. Murpny. Mr. Chairman, one thing I would like to say on that 
is, apart from those agency—— 

The Cuatrman. I did want to get Mr. Rizley’s opinion on that. 

Mr. Mourpuy. I am sorry, sir. 

The Cuarrman. Whatever you wish, personal 

Mr. Riziey. Judge, you know me very well, well enough to know 
I am a great advocate of free enterprise, and T am for it, and I am 
against monopoly in any shape or fashion. And if the ‘Board has 
been derelict in this respect, we need to straighten it out. 

I know of no specific instances, certainly none during my year on 
the Board, where I think the Board has done anything in that respect 
which is contr ary to the public interest. 

The Cuarrman. I take it from that, you will endeavor to straighten 
that out. This setting up the Air ‘Transport Association as a licensing 
authority is certainly, in my opinion, and I think in yours, from what 
you say, contrary to the intent of the Congress? 

Mr. Riztery. I think I will agree with that. 

The Cuatrman. And I think it ought to be changed. 

Mr. Rizzey. I think it needs to be looked into. We will put it that 
way. 

The Cuatrman. What is that? 

Mr. Riztry. I think it needs to be looked into. We will put it that 


way. 

Tire CuarrMan. Is it not true that the Board has also approved 
an agreement between certificated international carriers whereby a 
person or concern which becomes a general agent for a nonscheduled 
carrier, which is not a member of the International Air Transport 
Association, cannot sell transportation for a scheduled international 
carrier ? 

Mr. Murrny. That is correct, sir. 

The Cuamrman. As I understand it, sir, if a concern acts as a gen- 
eral agent, travel a agent, for nonscheduled international carriers, the 
concern is precluded from acting as a travel agent for an international 
scheduled carrier. 

Mr. Moureny. That is true as to general agents, not as to ordinary 
agents. 

“The CHAIRMAN. I am just talking about those. In essense, does 
this not mean that general agents for nonscheduled international car- 
riers are blackballed from becoming travel agents for scheduled inter- 
national carriers ? 

Mr. Murpuy. Well, at least it is lawful for the carrier to refuse 
to take one as an—— 

The Cuarrman. Isn’t the effect the blackballing of those who have 
not received a license or permission from this trade association? 

Mr. Murpuy. I would say the effect is to exclude them; yes, sir. 

The Cuatrman. That is the effect. 

Mr. Mourpuy. Yes, sir. 

The Cuarrman. And I would say that is a blacklist, is it not? Do 
they publish a blacklist ? 
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Mr. Murruy. I don’t know that theydo. They may. I don’t know, 

The Cuarrman. But you agree it is a blacklist, do you not ! 

Mr. Murruy. If—they are barred, I suppose you could call it a 
blacklist ; yes, sir. 

The Cuarrman. Is that not a boycott by the scheduled international 
carriers against agents of nonscheduled international carriers? 

Mr. Mourpuy. I suppose it would be. 

The Cuarrman. And is not the purpose of this agreement to prevent 
persons or concerns from acting as travel agents for nonscheduled 
carriers ? 

I will repeat it: Is not the purpose of this agreement to prevent per- 
sons oF concerns from acting as travel agents for nonscheduled car- 
riers 

Mr. Mourruy. While at the same time—— 

The Cuarrman. I am speaking internationally. 

Mr. Murpny. Yes, sir. While at the same time acting as agent for 
a scheduled carrier, that is right. 

The Cuatrman. And is not another purpose of this agreement to 
hamper substantially the operation of the nonscheduled international 
carriers / 

Mr. Murrny. I don’t know whether that is the purpose or not. I 
am sure that the Board 

The Cuarrman. Would that be the result ? 

Mr. Mureuy. It might result in that. 

The Cuarrman. Do you know when the agreements were approved 
as to international 

Mr. Murruy. Those have been approved several times. I recall— 
I don’t remember the date, but that particular agreement went through 
fairly extensive public hearings. ‘ 

The Cuarrman. There were public hearings? 

Mr. Murpnuy. Yes,sir. And as I recall—— 

The Cuarrman. Do you know when they were ? 

Mr. Murrny. No,sir. I will have to check. 

The Cuarrman. Will you check and let us have that ? : 

Mr. Mureny. And I will also check on the point, as I recall, subject 
to check, the Department of Justice did participate in that hearing. 
They participated in some of them. , 

The Cuarrman. I was going to ask that as the next question: Let us 
know whether you consulted the Department of Justice. _ 

Mr. Moreny. I think they may have participated. I will check. 
(Subsequently the CAB submitted the following statement :) 


TRAVEL AGENCY AGREEMENTS 


Under the Civil Aeronautics Act, it is unlawful for any person to engage 11 
“air transportation” as defined therein without first securing from the Board 
either a certificate of public convenience and necessity under section 401, an 
exemption from such requirement under section 416 (b), or in appropriate 
circumstances, a foreign air carrier permit under section 402. The term “air 
transportation” does not include the sale of air transportation or ticket agency 
services, and, accordingly, there is nothing in the Civil Aeronautics Act which 
prohibits a ticket agent from engaging in such business without first securing 
prior Board authorization therefor. Any person is free to act as a ticket agent 
for any airline which cares to use his services without securing Board approval. 
In this sense, the Board does not have jurisdiction to “license” travel agents. 

Section 412 of the act requires every air carrier to file with the Board for its 
approval or disapproval a copy of every agreement with another air carrier or 
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other carrier, when the agreement falls within certain prescribed classifications. 
Section 414 of the act grants relief from the antitrust laws to persons affected 
by an order of approval under section 412. Pursuant to the requirements of 
section 412, a number of air carriers (members of the Air Traffic Conference—a 
division of the Air Transport Association) have filed with the Board various 
agreements (embodied in resolutions) establishing uniform procedures for the 
appointment and retention of agents and the establishment of commission rates. 
The Board’s sole authority over agency matters stems from these agreements 
filed with the Board under section 412. 

Thus, if a person has a grievance against the agency policies of any airline 
which is not a party to the aforementioned agreements, his only recourse under 
the Civil Aeronautics Act would be section 411 which authorizes the Board to 
investigate and determine whether an air carrier is engaged in unfair or 
deceptive practices or unfair methods of competition in air transportation or 
the sale thereof. On the other hand, if he wishes to complain about the agency 
policies and practices of an air carrier which is a party to the aforementioned 
agreements, he may, in addition, file a formal complaint with the Board under 
sections 1002 and 412 of the act setting forth the respects in which the agree- 
ments are adverse to the public interest or in violation of the act. If the Board 
finds after investigation of the complaint that the agreement is not in the public 
interest, it may modify or rescind the approvals heretofore granted or impose 
such conditions as are required by the public interest. The Board has no juris- 
diction under either section 411 or section 412 to order any air carrier to appoint 
any person as an agent. Under section 411, the Board can only order an air 
carrier to cease and desist from the practices or methods of competition set forth 
therein. Under section 412, the Board can take the action noted above respecting 
the procedures and standards adopted by the carriers, parties to the agreements, 
as they pertain to travel agents as a whole. 

The use of domestic air carriers of travel agents as additional sales outlets has 
a lengthy history dating back many years. About 1930, when a coordinated sys- 
tem of air transportation first began to emerge in the United States, the organiza- 
tions operating the businesses were not staffed with adequate sales personnel to 
present air travel to the public. At that time the recognized travel agents could 
not or would not assume the task and thus the airlines were forced to create their 
own sales organizations. This could not be accomplished immediately and while 
sales organizations were being formed within the company structures, every 
effort was made to sell the idea of air transportation to anyone and everyone in 
a position to direct or influence the mode of travel of others. The most effective 
way to do this was to give such persons a tangible interest in promoting travel by 
air. Thus, commissions were offered and paid to, for example, hotel porters and 
traffic managers of large concerns and recognized travel agents when sales were 
made. Within a short period of time several thousand persons were receiving 
commissions and the amount paid was substantial. It became apparent to the 
airlines that a more definite agency program was needed and the problem became 
the subject of review by the Air Traffic Conference which was formed in 1939 to 
consider traffic and sales problems on which members desired coordinated action. 

By letter of July 9, 1940, the members of the conference filed with the Board 
a resolution (CAB No. 149) concerning the payment of commissions to agents 
which shortly was superseded by a new resolution (CAB No. 182) covering not 
only the commission rate (5 percent) but also administrative procedures for the 
appointment and retention of agents. Briefly, the procedure required that an ap- 
plication for approval as an agent must be sponsored by a member carrier and 
approved by the ATC agency committee. Thereafter, the agent could act for any 
airline desiring to employ his services. This procedure is in use today. 

Since most of the agreements submitted to the Board under section 412 raise no 
problems, the Board customarily acts on them without a hearing. However, be- 
cause of the nature of the initial resolution in its impact upon travel agents, the 
Board, acting on its own initiative, heard oral argument thereon on April 10, 1941. 
Notice of the assignment of oral argument in this proceeding (Docket No. 574) 
was served on all air carriers and on travel agents who had intervened in previous 
proceedings and a copy of such notice was published in the Federal Register. No 
ticket agent entered an objection to the proposal! at the hearing. 

As in other cases involving joint action and agreement by airlines, the Board 
evaluated the resolution in the light of antitrust policy and principles, and the 
congressional mandate of the public interest expressed in section 2 of the act. 
After weighing the detrimental aspects of the resolution as reflected in the pos- 
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sibility that the resolution might run counter to the principles and purposes of 
the antitrust laws, against the beneficial aspects thereof which fulfilled a serious 
transportation need, the Board found no basis for concluding that the resolution 
was adverse to the public interest or in violation of the act. Thereupon, on April 
18, 1941, the Board approved the resolution. 

During World War II the payment of commissions to agents was suspended; 
however, in June of 1945 ATC filed a complete revision of the agency agreement 
containing a 5-percent commission (CAB No. 403) for domestic air travel. The 
American Society of Travel Agents protested various provisions of the resolution 
and requested a hearing. The latter request was subsequently withdrawn and 
the resolution was reviewed on its merits and approved. Basically, the resolu- 
tion was drafted to eliminate the evils growing out of the employment of hotel 
porters and the like as agents and the consequent payment of commissions to 
mere order takers who contributed little, if anything to the development of new 
air traffic. Although no hearing was held, all comments received from agents 
were given full consideration before a decision was reached. 

Another case affecting agents was the air passenger tariff discount investi- 
gation, decided January 6, 1942 (3 CAB 242). The proceeding was instituted by 
the Board upon its own initiative for the purpose of examining into an inter- 
carrier agreement and tariff providing for discounts to passengers, particularly 
under the so-called air travel card plan. The travel agents, through the Ameri- 
ean Steamship and Tourist Agents Association, Inc., contended that because 
the agreement did not provide for the payment of commissions fer transporta- 
tion sold under the plan, it would result in lessening the amount of air trans- 
portation sold by travel agents and have a retarding influence on the develop- 
ment of air transportation. Upon review, the Board concluded, however, that 
the plan, with certain modifications not related to commission payments, did 
not involve any unfair or deceptive practices or unfair methods of competition 
under section 411 of the act. As to the eligibility of agents to participate under 
the plan, the Board had this to say: 

“The instances of discrimination which are not justifiable are a provision in 
the agreement which precludes a travel agent from becoming a subscriber under 
the plan, and the practice of permitting cardholders to obtain the discount for 
personal travel not connected with the subscriber’s business. Assuming that 
travel agents are otherwise eligible to become subscribers, their exclusion from 
the benefits of the plan merely because of the nature of their business constitutes 
the singling out of individuals within a classification who are entitled to equality 
of treatment.” 

In December of 1952, ATC filed under section 412 a resolution of its members 
(CAB No. 6687) which, in effect, provided that until August 31, 1954, the num- 
bers of new authorized agency locations’ should not exceed the number with- 
drawn. At that time there were about 1,957 agency locations in the United States 
and Canada. Because of the rapid growth in the number of agents since World 
War II, the scheduled airline industry considered it necessary to maintain the 
status quo to permit an orderly review of the agency program both past and 
future. The Board approved the resolution, in the absence of any comments 
from the agency industry, principally because of the temporary nature of the 
agreement and because new agents could still be appointed, the turnover then 
being about 10 percent. Subsequently, the effectiveness of the resolution was 
extended by ATC until August 31, 1955, but was not thereafter extended and 
is not now in effect. Thus, there is now no limitation on the total number of 
agency appointments. However, under present ATC rules. an applicant must 
have a satisfactory credit standing, a reputation for ethical practice in the sale 
of passenger transportation and related services and an acceptable place of 
business: i. e., a transportation bureau or a travel bureau. In acting upon any 
such application, consideration is given by the ATC agency committee to the 
willingness, ability, and activity of the agent in promoting and selling air pas- 
senger transportation, the number of agency locations in the area involved and 
the need of members for representation in the area. The Board has believed that 
these represent reasonable standards for the appointment and retention of agents. 

Although the agency resolution has since been amended a number of times, 
the basic procedure established by it and now in effect remains substantially 
unchanged and unchallenged by any formal protest by the ticket agents or any 


1The term “authorized agency location” means a place of business at which an agent 
is authorized to represent a conference member. 
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other interested parties. From time to time protests have been received from 
agents on particular amendments to the resolution and in each instance the views 
of the agency industry have been given careful consideration before a decision 
has been made. The absence of a hearing is not indicative of a lack of considera- 
tion by the Board of these arrangements, or of a lack of concern with any anti- 
trust aspects since where approval is not indicated, the parties normally are 
offered the options of presenting supporting data, withdrawing the agreement in 
whole or in part, or requesting a hearing. Thus, many issues are settled by 
negotiation between the carriers and the agents or between the carriers and 
the Board without the necessity of a hearing. For example, a resolution of 
ATC filed in 1953 (CAB No. 5044), which proposed an important change in the 
commission rate, i. e., from 5 percent to a flat dollar amount per ticket, was set 
for hearing. After prehearing conference had been held a series of meetings 
took place between the American Society of Travel Agents, a protestant, and 
the members of the airlines under the supervision of the Examiner assigned to 
the case. Ultimately, the resolution was withdrawn and thus a formal hearing 
was not held. Afterward, in May, 1955, a resolution (CAB No. 8948) was 
adopted by ATC formally establishing an ATC travel agents policy committee to 
meet with agents semiannually to explore problems arising out of the airline- 
agency relationship. 

It seems clear that the agency arrangement secures important public benefits 

and, on an overall basis, serves the best interests of the ticket agents, the air 
carrier, parties to the resolution, and the public. The services of ticket agents 
comprise an important part of the efforts of airlines which are striving to pro- 
vide the traveling public with the best service possible. Indicative of the size 
of the program is the fact that the number of authorized agency locations has 
increased from 623 in January, 1,946 to 1,957 in December, 1,952 to 2,337 in 
February 1956. A uniform procedure for the selection and retention of agents 
makes for stability in the rendition of agency services to the public, and elimi- 
nates a potentially destructive competitive practice among the air carriers. The 
mechanics of the procedure are set up on a basis most practical and feasible to 
effectuate this objective. As the Board has stated in approving a similar resolu- 
tion relating to the fixing of commissions of travel agents: 
“* * * such agreements among these carriers are necessary to deflect their com- 
petitive efforts into channels serving the public interest, namely striving to provide 
the traveling public with the best quality and dependability of service and equip- 
ment possible in relation to the fare charged. Without such agreements, the temp- 
tation to obtain more passengers by competitive bidding for agency-generated 
traffic might lead to the diminution of the carriers’ revenues or to higher fares, 
and to substitution of inferior transportation for the public where an agent thereby 
can obtain a higher commission.” ? 

Although the foregoing remarks have been devoted to the domestic airlines’ 
agency program, the one developed by the members of the International Air Trans- 
port Association, after its establishment in its present form in 1945, is now 
substantially similar in administration and procedure to that of ATC. 

The first agency agreement of IATA was filed with the Board in March of 1946 
(CAB No. 558). By letter of May 2, 1946, the Board informed the United States 
members of IATA that it could not approve such resolution on the basis of in- 
formation then available to it, making particular reference to the complete dis- 
cretion in the appointment of agents vested in the agency committee. Sub- 
sequently, the resolution was amended (CAB No. 680) to include standards 
adopted by the members for the appointment of agents and to change the com- 
mission rates from a fixed 7% percent on passengers and 5 percent on cargo to an 
arrangement whereby commissions “shall not exceed” the respective percentage 
figures given. The Board considered these changes to be reasonable and thus 
approved the agreement. 

Other formal reviews made by the Board concerning IATA agency matters 
include the IATA agency resolutions proceeding, decided January 26, 1951 
(Docket No. 3350),* and the North Atlantic Tourist Commission case, decided 
August 14, 1952 (Docket No. 5422). * 

In the first proceeding (in which the Department of Justice participated as a 
party) the Board approved the resolutions (1) providing that general sales 
agents for non-IATA carriers shall not serve as IATA sales agents without 


2 North Atlantic Tourist Commissions case, Docket No. 5422. 
® CAB No. 2698. 
*CAB No. 5800. 





322 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


approval of the respective conference, and (2) providing that no IATA sales 
agent shall be retained unless he agrees not to accept from non-IATA carriers a 
rate of commission higher than he would receive from IATA carriers. It disap- 
proved a third resolution providing that no IATA sales agent shall be retained 
if he accepts traffic at fares lower than those c harged by IATA members for the 
same or similar service. The first two resolutions are interrelated and were 
approved principally in the belief that otherwise competitive bidding by carriers 
for agency business would create a spiral of rising selling costs governed solely 
by the limits of the bidding. Furthermore, the Board believed that by approving 
the resolutions the traveling public would not be subjected to the possibility of 
pressure on the part of agents, for the sake of higher commissions, to patronize 
service not as well suited to their needs and would not run the risk of being 
burdened with higher fares to offset the increased cost of transportation which 
would attend higher commissions. Nevertheless, the Board in its order of ap- 
proval recognized the possible undesirable effects inherent in these resolutions 
and stated that they “will be kept under our surveillance and subject to further 
review if evidence appears to indicate inequitable application of the provisions 
thereof.” Since that time nothing has been presented to the Board which would 
warrant a change in the Board’s action. One reason for disapproving the third 
resolution was the belief that approval would limit freedom of action and 
competition by air carriers in a manner contrary to the public interest. 

The second proceeding concerned an IATA resolution which proposed that 
the commission to travel agents for the sale of tourist tickets for transporta- 
tion between North Atlantic gateways should not be more than 6 percent of 
tha New York-Shannon tourist fare. At that time the commission rate on 
the sale of first-class tickets was 7% percent. Upon completion of a formal 
hearing, in which the American Society of Travel Agents, Inc., was a com- 
plainant, the Board concluded that the agreement should be approved tem- 
porarily until March 31, 1953.5 With respect to the main issue, the Board 
commented as follows : 

“Therefore, the only issue before us now is whether the 6-percent rate fixed 
in the present agreement is fair and equitable to all concerned, bearing in 
inind that it was established by agreement of the carriers and not in the open 
murket, and not adverse to the public interest in terms of the standards set 
forth in section 2 of the act. This issues turns upon the effect of the rate upon 
the public, the carriers, and the agents.” 

In reaching its decision the Board found no basis for concluding that agents 
would suffer any substantial financial injury during the period. Furthermore, 
it believed that any “short-run injury could hardly be serious in view of the 
other sources of agents’ revenues, the overall high current levels of travel, 
and the figures in the excerpts from the initial decision showing greater com- 
mission revenues forecast for agents from North Atlantic air transportation in 
June 1952 under the agreement than in June 1951.” <A further influencing 
factor was the belief that to disapprove the resolution might jeopardize the 
success of the North Atlantic air tourist experiment, then being initiated. 
However, the Board also said that it would expect that ASTA and the carriers 
would in the interim undertake a reappraisal of the rate and reach an under- 
standing, jointly acceptable, as to a rate of commission after March 31, 1953. 
Upon expiration of the resolution, the commission was standardized at 7 per- 
cent for both first-class and tourist services. The Board also took occasion 
to reiterate its remarks in a previous case on certain differences in its con- 
sideration of international proposals, as opposed to similar ones in interstate 
or overseas air transportation : 

“Our approval of IATA resolutions often is affected by an evaluation of 
views of interested foreign governments and foreign carriers, by an appraisal 
of the possible advantages of approval as compared with the possible dangers 
attendant upon the open-rate situation that might result from disapproval, 
and by the limits of our jurisdiction in foreign air transportation, where our rate 
puwer are limited to the removal of discrimination. A mere recital of these 
considerations makes it apparent that the factors to be considered in passing 
on IATA resolutions frequently differ from the criteria with which we meas- 
ure simliar proposals in interstate or overseas air transportation.” ° 


5 The resolution, although of indefinite duration, was in fact keyed to the resolution on 
tourist fares which was effective until that date. 
6 Investigation of Reduced Heecess-Baggage Charges, 12 C. A. B. 75 (1950). 
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The Cuarrman. Under section 412 of the Civil Aeronautics Act, 
competing air carriers are allowed to agree upon rates; that is cor- 
rect, is it not? 

Mr. Mourpuy. No, sir; no, sir. They are not. That has been the 
very bone of contention, the real question that has come up before 
the Board—well, let’s put it this way—is lacking Board approval. 

Let me turn that over to Mr. Roth. I think he can do that better 
than I can. He is our rateman. 

Mr. Rorn. My understanding is, Mr. Chairman, that in the domes- 
tic field, if the carriers 

The CHarmman. Let me get this clear. Mr. Roth, what is your 
title with the Civil Aeronautics Board ? 

Mr. Roru. I am Chief of the Rates Division. 

The Cuarrman. And the gentleman who just testified, Mr. Murphy, 
is General Counsel for CAB? 

Mr. Roru. He is legal adviser to the General Counsel. 

The Cuatrman. I beg pardon? 

Mr. Roru. Legal adviser to the General Counsel. 

The Cuatrman. Legal adviser. 

Mr. Roru. I think I lost track of the question now, Mr. Chairman. 

The Cramman. Under section 412 of the act, competing air car- 
riers are allowed to agree upon rates; is that true? 

Mr. Roru. Well, as I understand it, literally, any air carriers can 
agree on anything they wish, on any subject whatever ; but section 412 
requires certain types of agreements to be filed with the Board. 

The Cuatrman. That is right. That is what I mean. 

Mr. Roru. And such agreements have no force and effect until 
they get such approval. 

The Cuarrman. That is right. That was the purport of my ques- 
tion to Mr. Murphy. 

Is it the policy of the Board that before domestic carriers—get 
this clear—before domestic carriers can even get together and discuss 
rates, they must first obtain the approval of the CAB. Is that 
correct ? 

Mr. Roru. Yes, sir, as I understand it. If they do not get the 
approval of the Civil Aeronautics Board to get together, the discus- 
sions in and of themselves might subject them to prosecution under 
the antitrust laws. 

The CuarrMan. Right. 

In 1954, the Air Transport Association requested permission for 
the certificated domestic airline industry to enter into discussions with 
respect to means of increasing revenues; is that correct ? 

Mr. Roru. Yes, sir. 

The CuarrMan. Is it correct that the Board denied permission for 
such discussions on June 9, 1954, on the basis that there was no con- 
vincing showing of an immediate need for basic changes in rate 
levels? 

Mr. Rorn. Yes, sir. 

The Cuarrman. You are familiar, of course, with the International 
Air Transport Association, are you not? 

Mr. Rorn. Yes, sir. 

The Cuatmrman. That association has an Air Traffic Conference pro- 
cedure whereby the members actually do agree upon rates; is that 
true? 
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Mr. Rorn. Yes, sir. 
The Cuarman. Does the Board require American international 
carriers, to obtain Board approval before they can engage in discus- 
sions with competing carriers on international rates? 

Mr. Rorn. The Board has given the international carriers what I 
believe would be regarded as blanket authorization to conduct discus- 
sions with all of the international carriers of the world who are mem- 
bers of the International Air Transport Association. 

The CuatmrMan. So that when it comes to domestic carriers, they 
have to first get permission to discuss rates; but as to American car- 
riers in international transportation, when they discuss rates with their 
competing foreign international air transport companies, they do not 
have to get your permission because they have a blanket permission; 
is that it ¢ 

Mr. Rorn. Yes, sir. 

I would like to point out, there are certain conditions attached to 
the Board’s order, aside from the obvious requirement that any agree- 
ments reached be filed with the Board for approval. There is the fur- 
ther condition that such documents as minutes of the meetings, and 
any other materials required by the Board and its staff, to determine 
the reasonableness of the agreements, must be filed with the Board. 

The Cuarrman. Why does the Board have one rule for competing 
domestic carriers, and another for international carriers, with respect 
to inauguration of discussions of rates? Do you know why there is 
that distinction ? 

Mr. Rorn. Yes, sir. I think that in the domestic field, the Board 
feels that competition among the various carriers should be a prime 
factor influencing the determination of rates within the United States. 

On the other hand, in the international field, the picture becomes 
extremely complex, because we are dealing not merely with the car- 
riers of the United States Government, but we are dealing with the 
carriers of the world that fly to and from the United States, and its 
possessions. 

Another important factor is that domestically, the Board has very 
great authority in the regulation of domestic rates and fares; whereas 
in the international field, the Board’s authority is extremely limited. 
In other words, in the international field, if we think the rates charged 
by our carriers are excessive, the Board has no power to order the 
carriers to charge different rates. 

Our jurisdiction is completely different in the international field, 
and our power is restricted, after notice and hearing, without the power 
to suspend a tariff, to prohibit the carriers from maintaining discrimi- 
natory provisions in their tariffs. But the Board has no power to 
prevent an excessive rate. 

The Cuareman. I take it from that answer that the Board would 
permit American international airlines to enter into a cartel, and actu- 
ally does permit American airlines to enter into a cartel with Euro- 
pean international air transport companies. Is that a correct con- 
clusion ? 

Mr. Rorn. I think that is either in the Chairman’s testimony or 
a further statement that we have marked as Appendix 1, of about six 
pages. That describes the organization and operation 
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The Cuarrman. Just hold that. We will get to that. I want to 
ask you this question: Would you say that the IATA, International 
Air Transport Association, is a cartel ? 

Mr. Roru. In my opinion, it is. 

The Cuarrman. Then, you recognize it as a cartel, and you let Amer- 
ican airlines participate with those cartel members in fixing rates? 

Mr. Rorn. As I understand it, it is contemplated in the bilateral 
agreements between the United States Government and the various 
foreign countries with which we have the so-called bilateral agree- 
ments, that the initial determination of the rate-making process in 
the international field will be through the mechanism of IATA, which 
is the international trade association which I believe represents some 
95 percent of the international air traffic of the world. 

Mr. Riztry. I think it would be appropriate at this time to say to 
you, Judge, that the Board made very strong representations to the 
Congress to give us more authority in connection with international 
rates. 

The Cuarrman. I am very glad to hear you say that, Commissioner. 

Mr. Riztxy. But I don’t know how far we are getting with it. 

The Cuarrman. I am very glad to hear that, Commissioner. The 
Interstate and Foreign Commerce Committee ought to address itself 
to that problem, because here, apparently, the American airlines doing 
international business can actually enter into cartel arrangements with 
the international air companies. 

Is it not a fact that the [ATA, the International Air Transport Asso- 
ciation members, including the American international air carriers, 
recently agreed to increase trans-Atlantic fares for noncoach flights 
by 10 percent ? 

Mr. Riztey. That is right. 

The CHatmrman. How long ago was that? When was that? 

Mr. Rizitxy. We have had quite a hassle over that. 

The CHatrrman. What was the date of the approval? 

Mr. Riztey. I will have to get it. 

Mr. Rorn. It was early in February. I will give you the exact 
document in a second. 

The CHarrMan. Beg pardon? 

Mr. Riziey. We can give you the exact date. 

The CHarrman. Was that approval with or without a hearing? 

Mr. Rizutey. Well, our staff recommended against the approval of 
the application, and the Board followed the staff’s recommendation. 

The CuHarrman. In other words, the staff reported against the in- 
crease ? 

Mr. Riztey. That isright. And the Board 

The CuarrmMan. And the Board approved. 

Mr. Riziey. The Board unanimously disapproved. 

The CuHarrman. Disapproved ? 

Mr. Riziey To begin with. 

That was on the 2d day of February 1956. 

The CHarrMan. Do you have the opinion in that case ? 

Mr. Riztey. Yes. It is: 

In the matter of certain resolutions adopted at the traffic conference meet- 
ings of the International Air Transport Association (IATA) at Miami between 


Pan American World Airways, Inc., various air carriers, foreign air carriers, and 
other carriers. 
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It isagreement CAB No. 9411, 

The CuarrMan. We will accept that document into the record. 

Mr. Riztvy. Yes. We will be glad to put it in. 

(The document, CAB agreement No. 9411 referred to appears 
on p. 521.) 

The CuarrmMan. Commissioner, did the Board consider the anti- 
trust laws with reference to the approval of that agreement elevat- 
ing those rates 10 percent ? 

Mr. Riztey. Of course, the whole antitrust laws are considered as 
part of the whole IATA picture, but so far as this particular case 
is concerned, I won’t say that they were the predominant things that 
were considered in it. We felt. that the contract was, No. 1, con- 
trary to almost specific orders, or specific indications, we had ‘made 
a year before, that we were not. about to be any part of increasing the 
rates in this manner. 

And then after we had issued this order, of course, there was a bar- 
rage of telegrams and letters, and what have you, not only from our 
own carriers but from all over the world, indicating that we were 
going to bring about chaos and a terrifie chaotic condition if we 
stood by the order. 

So we relented in certain respects, and modified the order we mace, 
permitting it to go into effect a certain period of time. 

Mr. Maerz. Until when, Commissioner ? 

Mr. Rizury. September 1, I believe. 

Mr. Roru, September 30, 1956, 

Mr. Matetz. What chaos would have resulted if you had not ap- 
proved these agreements ? 

Mr. Riziey. All we can say on that is from telegrams received 
from foreign countries. They said they had already gone on ahead 
on the theory that the agreement was—presuming the agreement 
would be made, and that we were going to upset the whole traffic, 
whole fare structure. 

The Cnamman. Do you not think, Commissioner—and Commis- 
sioner Adams, too, might be willing to answer this—do you not think 
there should have been a public hearing on this, because so many 
American citizens have to pay now 10 percent more for noncoach 
travel in transatlantic flights? 

Mr. Riztey. Yes. We have no power to control international rates. 
It would not have done much good if we would have had a hearing. 

The Cuamman. But you permitted American international carriers 
to have this 10-percent increase. 

Mr. Rorn. Could I expand a little on the chief counsel’s question 
of chaos? 

The CratrMan. Just a minute, Mr. Roth. 

Mr. Materz. Commissioner, is it not correct that if the Board had 
not approved the agreement, insofar as American international car- 
riers are concerned, this agreement could not have gone into effect? 

Mr. Rorn. Yes, that is correct. 

Mr. Riziry. That is absolutely correct. 

Mr. Marerz. So, therefore, if the Board had disapproved the agree- 
ment, international rates would not have been increased by any airline 
10 percent. 

Mr. Rorn. No, sir: I don’t think that follows. 
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Mr. Materz. Why not? 

Mr. Roru. The carriers have tariffs on file today without any 
expiration date, and in the absence of their filing new tariffs, then 
the existing fares would remain unchanged. 

However, as we just indicated, the Board has no power to suspend 
a tariff filed by our international carriers or the foreign air carriers 
coming into this country, and they could have filed 20-percent fare 
increases in lieu of the 10-percent fare increases, and there was nothing 
the Board could have done about it. 

Mr. Maerz. But that would have been done by individual action 
rather than by concerted action of the cartel, isn’t that correct ? 

Mr. Rorn. That is correct, but in the interim you would have had 
an extremely chaotic situation, because the rates were determined 
by the previous year’s agreement through March 31, 1956. Now, we 
were in the month of February 1956, dealing with a problem of what 
would the worldwide rates be beginning April 1, 1956. 

Now, there were various areas throughout the world where there 
were fare increases of no concern to the United States whatsoever, 
such as an increase between two countries within Europe, an increase 
between Europe and India, of no direct concern to us, whether our 
carriers fly there or not. 

Now, we would have had a literally chaotic condition in trying to 
have a series of rates in your worldwide rate structure that made any 
sense whatsoever, and the most difficult problem that was posed and 
stressed by the various foreign countries that cabled the Civil Aero- 
nautics Board and the State Department, was the problem of getting 
time to deal with this very chaotic situation. 

Mr. Materz. May I ask you this, Mr. Roth: I take it that if the 
Board had disapproved this agreement, chaotic conditions would have 
resulted from the fact there might have been competition between the 
carriers insofar as rates; isn’t that correct? 

Mr. Rorn. I don’t think it is that simple, sir. I think that you would 
have had innumerable situations where the rate to a country in Western 
Europe would be higher than the rate to a country beyond, and you 
would have had situations in which the rate across the South Atlantic 
was completely inconsistent with rates in other parts of the world. 

Mr. Maerz. You have that situation in domestic air transportation 
now, do you not? I think you testified yesterday, for example, that the 
rate from New York to Los Angeles was $6 less, aircoach, than from 
New York to Albuquerque. 

Mr. Roru. That is right. There are narrow areas of that type do- 
mestically. But I think there would have been a tremendous increase 
in types of situations of that sort. 

But I think that what Mr. Rizley tried to indicate was that the 
Board was completely dissatisfied with the higher fares proposed by 
the air carriers, and initially the Board unanimously disapproved the 
higher fares. 

The Cuarman. Suppose this carte] arrangement provided for a 50- 
percent increase ; would you just rubberstamp it like that? Don’t you 
consider the rate at all? Suppose it was 15, 18, 30, 50, 60—would you 
just willy-nilly accept it because otherwise it might create confusion ? 

Mr. Riztzy. I don’t know whether we could have stopped it or not, 
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but we wouldn’t. I think you would have to know all the facts and cir- 
cumstances in considering this thing before the Board should be con- 
demned for what they did as an arbitrary matter. 

The Cuairman. Suppose they agreed on a 20-percent increase, and 
you felt that was unjustifiable. You, I take it, would then say no, 
and you would not approve. 

: = Riztey. That is right. We thought what they did was unjusti- 
able. 

The Cuarrman. Why didn’t you disapprove then ? 

Mr. Riztey. We did disapprove to begin with, and—— 

The Cuarrman. Then you changed your mind? 

Mr. Riztzy. Well, I don’t think we changed our mind. The effect— 
that was the effect of it. What we did effected a change of mind, all 
right, but when we began to get these letters from all over the world, 
and telegrams, and what have you, together with the pressure, shall I 
say, from our own carriers, that we were going to create a completely 
chaotic condition because they said to us that other sections of the 
world had been led to believe that the Board was going to approve it, 
they said we would be negligent in the time, that we had taken too 
much time since then, and a lot of things. 

So we decided—we will let them 

Mr. Scorr. Did the Board have any advance notice that this change 
in rate structure was going to be considered at, that meeting? 

Mr. Rizitzy. Yes, we had advance notice, although—and, as a matter 
of fact, this happened at a committee meeting down at Miami, or 
someplace. The chairman of the Board, so to speak, opened the [ATA 
conference in New York. I made a speech there, in which I said— 
it was not a very popular speech, either, I might say, Congressman— 
in which I said we had read through the press that there was going to 
be some attempt made to increase these rates, that we hoped it was not 
true, and that we were not in sympathy with it. 

And the result of that was, they hoped the Board would keep an open 
mind until the thing actually came up. 

Now, following ore meetings, they are supposed to furnish the 
Board with the minutes of the meetings, which would show the reasons 
for these things, the facts behind what they did. We did not get those 
minutes until mber 30. — 

Mr. Scorr. They seem to be blaming you for delaying it. The delay 
seems to be on their part. 

Mr. Riztxy. That is what I thought. That is what we thought 
completely. fs 

The Cuamrman. As I understand it, Commissioner, your statement 
is tantamount to your capitulating to the scheduled airlines. 

Mr. Riztxy. No, I won’t let you get by with that, Judge. It was our 
own airlines, plus Europe, Asia, Africa, and Australia. — 

The Cuarrman. Let’s say capitulation to all of the airlines. 

Mr. Riztey. That is right. ; 

The Cuarrman. In other words, you think that is the case, is that 
right? Is your answer “Yes” to that? 

Mr. Riztzy. Yes, I will answer it. 

The Cuarrman. Let me ask you this question : However, you—— 

Mr. Riztry. We changed the date of the order to September 30; 
that is saying it another way. But I think in all fairness you ought 
to let us read into the record here what we said in this order. 
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The CuatrmMan. Before you read that, Commissioner—— 

Mr. Riztzy. Yes. 

The CuHarrman. You did come to a conclusion, after deliberation, 
that you were going to reject the increase; is that right? 

Mr. Rizziey. That is right. 

The CuarrMan. At that time, you must have reasoned it all out, and 
you felt, despite the confusion, that the increase was unjustified. 

And then came the pressure from all sides; they converged on you. 

We have that pressure, too. We sympathize with you. 

Mr. Riztry. Yes, I know. 

The CuHatrman. But as a result of the pressure, I take it, from 
domestic and foreign sources, you yielded and reversed your decision. 

Mr. Riztzy. We thought we would give them a little leeway. in 
other words, we lengthened the time. You see, this would not have 
gone into effect until April, wasn’t it? 

Mr. Roru. April 1. 

Mr. Riztzy. April 1. And what we did, we didn’t completely 
relax, but we did say that we would let them put them into effect for 
no longer than September 30. 

I think you would be interested in what the Board said here, Judge. 

The Cuarrman. All right, read it. 

Mr. Riziey. This is the opinion of February 20: 


However, the Board is concerned by the fact— 


that is when we decided to move the date up— 


that its proposed action has come as a surprise to the other governments 
involved. We are disturbed by the failure, at least on the part of some of the 
United States carriers members of IATA, to convey fully and accurately to the 
forwarding carriers and through them to their government, the Board’s posi- 
tion on these major fare problems. These governments, through no fault of 
their own, are as a result faced with a very difficult situation with which the 
Board is certainly sympathetic. 

While we are extremely reluctant to modify our previous action, particularly 
in the light of what we strongly believe to be an urgent situation, our concern 
under such circumstances leads us to conclude we should approve the North 
Atlantic and transpacific first-class fare resolutions at this time. We are, how- 
ever, limiting our approval to September 30, 1956. This period, in our judg- 
ment, will give the carriers sufficient time to work out the adjustments in the 
fare structure which our order of February 2 indicated to be necessary. 

We believe any longer period would serve only to encourage unjustifiably the 
continuation of practices and fares which are inimical to the proper develop- 
ment of a proper air transport system. 


Mr. Scorr. What will the attitude of the Board be, between now 
and September 30, with regard to the fare situation if it is the Board’s 
opinion that the fare should not be raised ? 

Mr. Rorn. I think the opinion of the Board, which you may desire 
to have put into the record, spells out that between now and September 
30, the Board strongly urges both the American-flag carriers and the 
foreign air carriers to give careful consideration to the worldwide fare 
problem, and particularly to reduce the fare for the tourist services. 

In other words, the Board recognized that there is now an imbal- 
ance between the tourist fares, which we think are too high, and ought 
to come down, and the first-class fares, where the Board indicated 
that to the extent they are extremely luxury flights and sleeper flights, 
where they are actually losing money today, we would be willing to 
go along with a fare increase; but that there should not be an increase 
in the average fare level. 
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So specifically the tourist fare, which represents the majority of 
passengers, the Board has said ought to come down. 

And while the Board naturally cannot prejudge what action it will 
take when the new agreement is filed with the Board for approval, 
between now and September, this opinion and order of the Board 
indicates that the Board would go so far as to create an open rate 
situation by disapproval of any agreement which increases the aver- 
age fare level. 

Mr. Scorr. That is the power that you have, as a Board, to dis- 
approve, and thereby throw the whole thing into what you call an 
open rate situation ? 

Mr. Rorn. That is right. 

Mr. Scorr. That is, a free market. 

The CHarrmMan. Competition. 

Mr. Scorr. Now, in the meantime, though, except for the American- 
flag carriers, most of these other carriers are government-owned, and 
they are taking whatever profit they can make of the 10 percent? 

Mr. Ror. As of April 1, the 10-percent fare increase will go into 
effect, and will presumably increase the revenues and profits of the 
carriers. 

Mr. Scorr. Therefore, the other governments are telling our Gov- 
ernment “this will cause chaos if you don’t let us have another 10 
percent.” 

Mr. Roru. I don’t think all governments indicated that position. 

Mr. Scorr. I have perhaps an unfortunate tendency to oversim- 
plify, and I just wondered whether that was it. 

The Cuatmrman. The only chaos I would see would be the upsetting 
of a cartel’s price-fixing. Isn’t that correct? 

Mr. Riziey. I think we are the only Government trying to keep 
these faresdown. There is not any question about it. 

Mr. Scorr. That is what I suspect. 

The Cuairman. But this will not keep it down. 

Mr. Rizuxry. No. 

The CuatrMan. This approves the increase. 

Mr. Riztry. Well, I think that may be true. I think the timing 
of the thing is what caused the Board to relent somewhat on the dates, 
because we had the impression, at least-—— 

Mr. Scorr. In other words, their success in keeping it quiet for a 
sufficient length of time gave them also the right to use the argument, 
“There is not much time left for us to do it.” That is about it. 

Mr. Riztxy. That is right. 

Mr. Materz. Mr. Chairman. 

Mr. Roth, may I ask you these few questions. I think you have 
indicated—— 

Mr. Riziry. Of course, I like to keep repeating that we wish Con- 
gress would give the Board a little more authority on these interna- 
tional rates. We don’t believe we are getting too much of a hand on 
that up here, Judge. 

The Cuarrman. Well, you had the right to disapprove this increase. 

Mr. Riztxy. Well, we had a right to disapprove it, that is true, but 
that doesn’t solve the problem. ! 

The Cramman. You had a right to have a hearing before you dis- 
approved, did you not? 

Mr. Riztxy. No. I disagree with you on that. 
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The Cuarrman. Before you approved, did you not have the right 
to have a hearing ? 

Mr. Rizixy. I don’t think so. 

The Cuatrman. Did you not have the right to have a hearing, or 
set a hearing, to approve the agreement ? 

Mr. Riziey. Well, maybe we could have had some sort of a hearing, 
but we don’t have much power in the international field, so far as rates 
are concerned. 

The CuHarmman. Mr. Adams? 

Mr, Riztxy. Colonel Adams has had a good deal of experience in 
his several years down there. 

Mr. Apams. Well, the Board was agreed on the action we took here, 
and I am afraid that the action we have taken has not been explained 
to your satisfaction. 

It is correct that the Board reconsidered its decision, Mr. Chairman, 
and permitted the rate increase to go into effect until September 30; 
but in arriving at that decision, it was not done on the plea that various 
of these foreign countries or their carriers would have found them- 
selves in a chaotic condition if they had not had the money amount, 
the 10 percent. Neither the American carriers nor the foreign carriers 
made that claim at the time they asked us to reconsider our order. 

Their position was this: Incidentally, we say in our order that we 
do not feel that it had merit, but their position was that the mechanical, 
clerical fact of undoing ticketing, the announcement of the fares on a 
worldwide basis, and the way they can explain it to you 

The CuarrmMan. Will you yield a minute. That is the cartel price 
structure you are talking about now? 

Mr. Apams. Well, the ticketing. The way they explain it, this 
10-percent increase on a first-class flight in the North Atlantic fares 
ig not as simple as that. That 10-percent increase in some manner 
known only to people that adjust and concoct fares, seeps into an 
ticket, apparently, that anybody would buy any place in the world. 
And so, the position was taken, “Well, Sir William Hildred,” who I 
believe is executive director of [ATA—is that correct? 

Mr. Rorn. That is correct. 

The Cuatrman, He has been asked to appear, sir. 

Mr. Apams. The top official in LATA, sent the Board a cable in 
which he used the words that the continuation of this disapproval 
would wreck the peak 1956 season for North Atlantic travel. 

Now, that is just his opinion. But it is a very significant state- 
ment, and, of course, no one wants to wreck the peak 1956 season, and 
we do not believe that our action did that. 

The Cuarrman. Will you yield at that point, Commissioner? 

Mr. Apams. Yes. 

The Cuarrman. This is a private trade association which he heads, 
is that correct ? 

Mr. Avams. It is IATA; yes, sir. 

The Cuarman. What is that? 

Mr, Apams. He is the top official in IATA. 

The Cuarrman. What is the word ? 

Mr. Apams. IATA. 

The Cuatmrman. IATA. That is a trade association. And he is 
the head of that trade association, is that not correct? 
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Mr. Apams. He is the executive director, I believe. 

The Cuatrman. He is the executive director of a trade association. 

Mr. Apams. Yes, sir. 

The Cuarrman. And you felt that you should take his word, with- 
out any hearing, without hearing from interested parties? 

Mr. Scorr. I hope, Mr. Chairman, that the steamship and railroad 
lines do not hear of this, because then we will get rate increases on 
the ground that, “We have already printed the tickets.” 

Mr. Apams. Mr. Chairman, you are going to be satisfied with the 
Board’s action when we read the second decision, which postponed 
this date; postponing this date in the increase of the 10 percent fares 
for 3 of 4 months is a very small matter when compared with the 
specific language that we have used in the second order, where we 
say that we expect IATA to—for them to reconsider this matter, 
to make their adjustments in such a manner that it can make it possible 
for tourist fares to be decreased. 

And then we say, Mr. Chairman, “If yon do not do these things, we, 
the CAB, are not impressed with the chaos that can result from an 
open rate.” 

We are saying that now. So I am sure you will find that our posi- 
tion is quite forthright on behalf of the American traveling public 
in seeking the lower fares. 

The CHamman. Wouldn’t you be confronted with this: If, as 
Commissioner Rizley indicated, there was tremendous pressure to 
have you change your first opinion, since you yielded in the first in- 
stance, would you not be more likely to yield in the second ? 

Mr. Apams. Oh, no, sir. We have said more than that. In our 
order of a year ago, at the time we approved the IATA fares for that 
year, the Board placed language in that order which said that the 
Civil Aeronautics Board views with alarm the increase that was at 
that time—— 

The Cuarrman. When was that increase ? 

Mr. Apams. That was a year ago. 

The Cuarrman. And then, a year after, you give another increase. 

Mr. Apams. This was—— 

The CuHarrMan. What was the increase a year ago? 

Mr. Apams. I forget the detail of the increase, but in that order 
the Board placed our carriers on notice that any following increase 
would, in our opinion, be unjustifiable, and that has been the language 
of the Board. And in our new order, the Board is explaining our 
position on these fares. 

But we have no rate control in the sense we can use our normal 
ratemaking procedure, Mr. Chairman, insofar as it regards an inter- 
national rate. 

Mr. Scorr. Are you getting any hearings set by the Interstate and 
Foreign Commerce Committee on your request ? 

Mr. Apams. The chairman 





Mr. Riztry. We have testified just as loud and as forcefully as we 
knew how before the committee, asking them. But I am sure that— 
well, I just won’t say what I started to say. I don’t think we had 
much effect. 

The Cuamman. Commissioner Adams, you said last year when 
you approved the increase, you viewed the increase with alarm. 

Mr. Apams. No, we stated—— 
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The Cuarrman. Now you are confronted again with another in- 
crease. 

Mr. Scorr. The alarm went off. 

The Cuarrman. The gentleman from Pennsylvania says the alarm 
went off. 

Now what is going to happen ? 

Mr. Apams. Well, Mr. Chairman, I would just try to explain this 
last procedure of ours in this way: That the members of the Board, 
in my opinion, and the staff, were unanimous in exerting our best 
efforts to prevent these increases, and to the extent that we yielded to 
the appeals of the other governments involved and the other carriers, 
it was not on the basis of permitting the 10 percent. While that was 
the result of the appeal, the basis of the appeal was, on their part, sur- 
prise, and the fact that technically, clerically, it would be impossible 
to undo the proposed increases in time to readjust them for April 1. 

Now, to the extent that there is some merit in the mechanics of this 
worldwide ticketing and ratemaking, we reconsidered, and said that, 
“We will give you to September 30 to resolve this, taking into regard 
our opposition to increased fares.” 

The Cuarrman. Had you checked as to what the additional revenue 
would be with this 10-percent increase, to the American international 
companies ? 

Mr. Apams. Mr. Rothcan answer that. Yes, sir. 

The Cuarrman. Mr. Roth? 

Mr. Roru. Yes,sir. We tried to look into that. 

The Cuarrman. How much would it be? 

Mr. Rorn. My recollection is that the increase across the Atlantic, 
which is the major part of the increase on a full annual basis, we 
thought would be somewhere between three and four million dollars 
for TWA and Pan American combined; and presumably it would be 
a little over half that for the half-year that we are talking about. 
In other words, the approval for a half-year would involve more than 
50 percent of the passengers, because it covers the peak season. 

The Cuatrman. What was the increase in revenues generally after 
the increase of fares of last year ? 

Mr. Rorn. I would like to check the record on that. It is my gen- 
eral recollection that the action of [ATA the previous year included 
some minor increases in fares, but also included some reductions in 
fares, and I believe represented the first inauguration of the family 
plan in the international travel mart, in the transatlantic service, for 
the off-season, this past winter. So that I think one of the reasons the 
Board approved the previous year’s action was that, if I am not mis- 
taken; in balance it was a decrease rather than an increase. 

Mr. Scorr. I was telling the chairman, I would like to ask if you 
also looked into the question of how much money this increase for this 
period would mean to the foreign-flag airlines over this same Atlantic 
route? 

Mr. Rorn. No, sir. We made no attempt to calculate what increase 
they would have. 

Mr. Scorr. What percentage of the business do they have on the 
Atlantic routes ? 

Mr. Rorn. I believe that TWA and Pan American carry just 
slightly over 50 percent of the passengers across the Atlantic, and the 
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European carriers are just under 50 percent, is my general recollection. 
(The Civil Aeronautics Board subsequently submitted the follow- 


ing dispatches and cablegrams :) 
Crv1i AERONAUTICS BOARD, 
Washington, April 11, 1956, 
Hon. EMANUEL CELLAR, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN CELLER: I am submitting herewith copies of despatches 
from our air attachés in London and Paris and of cablegrams from the Swiss 
and Danish air authorities and the South African state-owned airways, indi- 
cating concern over the Board’s proposal to disapprove the IATA resolution 
for a 10-percent increase over the North Atlantic. This material, especially 
that from the British and French Governments, was the major factor in the 
Board’s decision to modify its position in the matter. 

In the case of the despatch from the Paris Embassy, we are including the 
informal translation of the letter from the French civil aviation authorities 


rather than the original French text. 


Sincerely yours, ; 
Ross RizLey, Chairman. 


DespatcH From Emspassy, LonbDON, Fesruary 8, 1956 


The Embassy has received the following letter of February 8 from the Ministry 
of Transport and Civil Aviation relative to the CAB proposal to defer action on 
North Atlantic first-class air fares. Sir George Cribbett has expressed the hope 
that this situation can be satisfactorily resolved during the next 2 weeks or so, 
but if this proves impossible, he indicates that this letter gives a statement of the 
United Kingdom position which can be discussed when the forthcoming consulta- 
tions convene: 

“As you may imagine, we are very glad to know that the CAB have deferred 
approval of the polar route fares. 

“We regret to learn however that the Board have also deferred approval of the 
10-percent increase in North Atlantic first-class fares. We are very much in 
favor of this increase, which was part of a worldwide settlement of the problem 
of making adequate charges for sleeperette seating, now being so widely installed 
that it is tending to become the normal standard for first-class services. This 
type of seating, as compared with normal seating, involves a reduction of about 
25 percent in the seat capacity of an aircraft and therefore a large increase in 
the cost per seat-mile. To cover this increase, we should have preferred a 
straight luxury surcharge of a higher order than 10 percent, but we understand 
that the majority view at Miami was opposed to this, and the 10-percent increase 
on first-class fares generally was adopted as a compromise. 

“Failing a luxury surcharge it seems clear that sleeperette seating will tend 
generally to supersede ordinary seating, and unless first-class fares are increased 
to compensate for the increased unit costs involved, first-class passengers will in 
effect be subsidized by tourist passengers. It would, of course, be possible to 
increase the differential between first- and tourist-class fares by reducing the 
tourist fare rather than by increasing the first-class fares, but we do not regard 
that solution as economically sound or in keeping with the financial position of 
the airlines. 

“It looks, incidentally, as though the consequent uncertainty until late in 
February as to what the fares will be from April 1, will present the airlines with 
a serious practical problem. The time involved in recalculating many thousands 
of through fares involving North Atlantic segments will be considerable. 

“We understand that the Board, in deferring approval of these fares, have 
announced a 15-day period in which airlines may show cause why the fares 
should not be disapproved. We believe that the airlines will offer convincing 
economic justification for the fare increase and we hope that, in the light of 
further consideration, the Board will be able to avoid further deferment of their 
approval of these fares. 

“I shall be grateful if you will transmit to Washington the foregoing expression 
of our views. 

“For the Ambassador: 


“WittiamM K. Hircenvock, 
“Oivil Air Attaché.” 
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DesPatcH From Ems assy, Parts, Fesruary 13, 1956 


Subject: Views of the French civil aviation authorities re IATA passenger rates 
over North Atlantic. 


There is enclosed a copy of a letter dated February 10, in original French text 
and in informal translation, signed by the Secretary General for Civil and Com- 
mercial Aviation (SGACC, the civil aviation authority of the French Govern- 
ment), in regard to the Order No. E9969 of the United States Civil Aeronautics 
Board dated February 2, 1956. This letter refers in particular to the Board’s 
action in approving the North Atlantic tourist-class rates agreed upon in the 
Miami conference of IATA (International Air Transport Association), only until 
December 31, 1956, instead of until March 31, 1957, as proposed by IATA, and in 
indicating intention to disapprove the IATA-agreed 10 percent increase in North 
Atlantic first-class rates, subject to further submissions from the carriers within 
a 15-day period from the date of the order. 

The reporting officer was requested by the Director for Air Transport, M. Paul 
Moroni (a principal official of the SGACC) to call on him Friday evening, Feb- 
ruary 10, at which time this letter was handed to him. 

The reporting officer, having previously learned of the Board’s Order E9969, 
had obtained a copy of its text from the Paris office of the IATA and had studied 
it prior to calling on Moroni. The latter explained the position of the French 
civil aviation authorities, to the effect that while rate-fixing functions inter- 
national air transport had been in the first instance delegated to the IATA, they 
remained a responsibility of the governments concerned, as evidenced in the 
rate clauses of bilateral air transport agreements; that the French authorities 
had studied with sympathetic attention the views expressed in the Board’s Order 
regarding the general level of rates and particularly of tourist-class rates, which 
they considered “interesting and meriting serious study”; that an official of the 
SGACC had been assigned to make a careful and thorough study of the matter, 
and that the national carrier Air France was doing likewise; that, however, if 
the indicated intention of the Board to disapprove the proposed 10-percent in- 
crease in first-class North Atlantic rates should become definitive, a serious prac- 
tical problem would arise in regard to the determination and publication of the 
rates in question by the carriers concerned, owing to the extremely complex vol- 
ume of work involved and the shortness of time before April 1. He went on to 
observe that if it should permit the increase in first-class rates to become effec- 
tive, the Board, in approving the tourist-class rates only until December 31, 1956 
(in place of the IATA proposal that they be approved to March 31, 1957) was 
thereby clearly “marking” its views so as to ensure that they would receive due 
attention. 

With reference to the shortness of time, the reporting officer called attention 
to paragraph (j) of the Board’s order, which points out that the essential docu- 
mentation comprised in the minutes of the Miami IATA meeting had not been 
received by the Board until December 29, 1955, and added the comment that 
according to his understanding it is precisely in announcing its approval or 
disapproval of IATA rate proposals that the official occasion arises for the Board 
to express its views and position in such matters. Moroni hastened to reply that 
these points were noted and very well understood ; that there was not the slight- 
est criticism of the Board’s views or procedure implied in the comment of the 
French authorities, who on the contrary noted the Board’s views with consider- 
able sympathy. They were simply, he said, calling attention to the exceedingly 
uncomfortable practical situation which would arise if the Board should find 
it necessary to make its disapproval of the first-class rate increases definitive 
at this time, and were therefore requesting the Board to defer its disapproval 
until December 13, 1956 (i.e., the same date to which the tourist-class rates had 
been approved), so that the IATA agreed rates might go into effect on April 1 as 
proposed. 

Moroni then proceeded to go over the letter paragraph by paragraph, in order 
to insure that its intent was fully understood. He pointed out that it was 
signed by Lemaire, the senior permanent official in the French Government 
concerned with civil aviation, and characterized it as “official” (as distinct from 
“informal’): he remarked that since the Embassy has a civil air attaché here, 
a communication to him appeared the appropriate channel through which to 
communicate the views of the French civil aviation authorities to the corre- 
sponding authorities of the United States. 
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Finally, he requested that the French views be communicated to Washington 
by telegraph, since the matter was urgent, and he understood that the Board 
had granted the carriers a further hearing on the subject, scheduled for Tuesday, 
February 15. 

It is the reporting officer’s definite impression that the painstaking lengths 
to which Moroni went to make sure the French views in the matter were clearly 
understood were motivated not alone by the urgency of the circumstances, but 
likewise by the desire to make very clear that the French authorities are in no 
way critical of the Board’s action, that they understood the procedure involved, 
that they consider the Board’s views in the matter as important and regard them 
with sympathetic attention, and that they are simply requesting the Board to 
take action which will avert a difficult practical situation, and provide oppor- 
tunity for thorough consideration of the Board’s position on the level of air 
transport rates. 

Henry L. DEIMEL, 
Civil Air Attaché. 


SECRETARIAT OF STATE FOR PUBLIC WorKS, TRANSPORT AND TOURISM 
SECRETARIAT GENERAL FOR CIVIL AND COMMERCIAL AVIATION 
Directorate of Air Transport 
Paris, February 10, 1956 


From: The Secretariat of State for Public Works, Transport, and Tourism. 
To: The Civil Air Attaché at the Embassy of the United States, 2 Ave. Gabriel, 

Paris. 

Subject: Resolution of the IATA Miami conference relating to the tariff struc- 
ture over the North Atlantic. 

Monsieur L’ATTACHE: I have just been informed of the position (which is 
the subject of order No. E9969 of February 2, 1956) adopted by the Civil Aero- 
nautics Board in regard to the resolution taken by IATA at the Miami confer- 
ence and notably the resolutions relating to the adoption of rate schedules over 
the North Atlantic. 

The new schedules decided at Miami for this route were to enter into effect 
from the 1st of April 1956. 

In regard to the tourist-class schedules, the CAB has approved them up to 
December 31, 1956: The IATA resolution anticipated their application up to 
March 31, 1957. 

In regard to the first-class schedules for which the conference of Miami 
decided on a 10-percent increase, the CAB makes known its intention to dis- 
approve these unless within a period of 15 days counting from the date of 
publication of the order the carriers shall have been able to convince the CAB 
of the justification of such an increase. 

The position thus adopted by the CAB appears to be the consequence of a 
double preoccupation of principles: The concern on the one hand to avoid on 
the general level an increase in price of air transport, already in the view of 
the CAB too high, and that on the other hand of further developing tourist-class 
transport not only by the adoption of moderate rates, but likewise by an increase 
in the number of seats offered. 

These preoccupations relate, in fact, to general problems of particular impor- 
tance, particularly in the present stage of evolution of international air transport, 
and which interest the governments in the first instance. 

The latter moreover are, in a way, mutually involved in rate matters through 
the very existence of the bilateral agreements, since these provide for a procedure 
for fixing and approval of rates which, generally, is entrusted in the first instance 
to the agreements achieved between the carriers within IATA. 

One may therefore reasonably hope that, at the time of the next competent 
meeting of LATA, the carriers, taking into consideration the preoccupations of the 
CAB, will find a solution which can satisfy it. 

At the same time, if the position of the CAB, notably in regard to the North 
Atlantic first-class rate schedules, should become definitive (the reasons which 
have led the carriers to decide on the level of these rate schedules are well known 
and it is doubtful that, within the 15-day period which is granted them, the car- 
riers could make known new arguments likely better to convince the CAB) and if, 
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in consequence, these rate schedules may not enter into effect on the proposed date 
of April 1, very great difficulties of a practical nature would face the carriers and 
there would result a completely chaotic situation in their published rate sched- 
ules : 

These publications actually require work commenced several months in advance, 
particularly for the preparation of tariff manuals, a preparation presently under 
way and which was commenced from last November. 

It is in order to avoid these practical—but serious—difficulties that the French 
authorities would apprecate if the CAB would be so good as defer its intention to 
disapprove the 10 per cent increase in first class rates (which from a certain 
point of view moreover it considers justified) until the next ad hoc reunion of 
IATA, and permit the application of the rate schedules fixed at Miami until 
December 3, 1956; that is to say, from the same period as the tourist rates. 

I would be most grateful, Monsieur l’Attaché, if you would be so good as to 
bring these considerations to the attention of the competent authorities of your 
Government. 

Please accept, Monsieur l’Attaché, the assurance of my high consideration. 

For the Secretary of State for Public Works, Transport and Tourism. 

The Secretary General for Civil and Commercial Aviation. 

(Signed) R. Lemaire. 
LEMAIRE. 


BERN 82 13 1625. 
CiviL AERONAUTICS BOARD, 
Washington, D. C. 

Mr. CHAIRMAN: Swissair advise us that your authority has deferred action un 
IATA North Atlantic first-class fares. This office wishes to notify that it has 
approved the Miami IATA resolutions on January 24. May we point out that it 
would at this stage be extremely difficult to publish and introduce as from April 
1, 1956, other agreed fares than those which resulted from the Miami compromise 
of October 8, 1955. 

FEepeRAL AtR OFFICE BERNE OFFAIR BERN, 


CoPENHAGEN 37 10 1518. 
Crvit AERONAUTICS BOARD, 
Washington, D. C.: 

Danish Directorate of Civil Aviation seriously fears disapproval of ten percent 
increase in first-class fares may result in open rate situation and suggests pro- 
visional approval pending next IATA conference September. 

CIVILAIR. 


JOHANNESBURGSTATION 58 15 0910. 
Civi, AERONAUTICS BOARD, 
Washintgon, D. C.: 

In view far-reaching repercussions on carriers agents public arising your action 
disapprove North Atlantic first-class fares agreed Miami South African Airways 
as state owned airline strongly urges you reconsider matter permit fares become 
effective April 1 at least till December 31 enable carriers review future first- 
and tourist-class fare structure next conference. 

SAR, 


The Cuarrman. I think this would be a good breaking point to 
go to lunch, and be back at half-past 2. We will have a short session 
this afternoon and will adjourn until 2: 30. 

(Whereupon, at 12:30 p. m., the subcommittee recessed, to recon- 
vene at 2: 30 p. m., on the same day.) 


AFTERNOON SESSION 


The CHatrman. Commissioner Rizley, we might resume where we 
left off, and I have a few more questions I would like to ask. 
Mr. Rizury. Yes. 
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TESTIMONY OF ROSS RIZLEY, ACCOMPANIED BY JOSEPH P. ADAMS, 
IRVING ROTH, GREER MURPHY, AND R. VERNON RADCLIFFE, 
ASSOCIATE DIRECTOR, BUREAU OF AIR OPERATIONS, CIVIL 
AERONAUTICS BOARD—Resumed 


The Cuairman. I want to discuss a bit the question of freedom of 
entry and I would like to turn again to this question of the entry 
of new carriers in domestic trunkline passenger transportation. 

I think you have already indicated that the Board in the past has 
provided additional competition by extending the routes of the 

randfather carriers, to the exclusion of new carriers. Am I correct 
in that statement ? 

Mr. Riziey. I didn’t catch the last part of it. 

The CuarrmMan. I say, you have granted additional competition 
by extending the routes of the grandfather carriers. 

Mr. Riziry. That is right. 

The Cuatrman. But you have not granted new lines to—— 

Mr. Rizixy. Well, not to any great extent; no. 

The Cuarrman. I mean permission to new lines, you have not to 
ony arest extent. 

r. Riztey. No; not to any great extent. We have had a few new 
entries. 

The Cuatrman. You have permitted no new carriers. 

Mr. Riziry. No. 

The CuarrMan. That is what I mean. 

I take it the Board has every incentive to choose a grandfather 
carrier rather than a new applicant, when more service was needed 
on a profitable route, since the Government has already committed 
to support by subsidy the operation of existing carriers. 

Mr. Rizixy. That is right. 

The Cuatrman. That is a fair statement ? 

Mr. Riziry. That is right. 

The Cuatrman. At the present time, it is correct, is it not, that the 
domestic trunkline industry, with one comparatively minor excep- 
tion, no longer is on a subsidy basis? 

Mr. Riztxry. That is correct. 

The Cuarman., It is true, on the contrary, that the profits of the 
grandfather carriers in the domestic trunkline passenger field are at 
a record high level, with enormous gains in passenger volume pre- 
dicted for the next decade; is that a fair statement ? 

Mr. Rizixry. I think that is correct. 

The Cuarrman. Since this is the case, the subsidy argument could 
no longer be justification for excluding new carriers from passenger 
trunkline transportation; is that a fair statement? 

Mr. Riztxy. I think that is right. 

The Cuarrman. Is it not true that when the Civil Aeronautics Act 
was being considered, it was pointed out to the Congress by various 
witnesses that a number of new companies would be brought into the 
domestic trunkline passenger transportation ? 

Mr. Riztry. The debates cover that; that is right. 

The Cuarrman. And does not the legislative history make it clear 
that the act was not designed to freeze new companies out of trunkline 
passenger transportation ? 
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Mr. Riztey. That is right. 

The Cuamman. Does the Board espouse—— 

Mr. Materz. Mr. Rizley, is it not true that new companies have, in 
fact, been frozen out of domestic trunkline transportation ? 

Mr. Rizixy. Well 

The Cuamman. Maybe those words, “frozen out”—— 

Mr. Rizixy. I don’t know that the words—— 

The Cuarrman. I say, maybe the words “frozen out” are not good 
ones. But new companies have not been permitted—— 

Mr. Rizitxy. You have got to get in before you can be frozen out. 
The facts are that we have not, up to date, certificated any new trunk- 
lines, so to speak, the Board has rather adopted the policy of 
strengthening the carriers that were in existence at the time getting 
them off subsidy, improving their routes for them, which seem to be 
sufficient, so far as the Board is concerned, to meet the qualifications of 
public convenience and necessity and the other matters contained in the 
Act. 

The Cnarrman. That isa fair statement. 

Mr. Riztey. Yes. 

The CuarrMan. Does the Board espouse the conception of competi- 
tion in the act as emulation, e-m-u-l-a-t-i-o-n, emulation of other suc- 
cessful operations rather than rivalry in parallel operations? 

The reason I use that language is because of a decision, 12 CAB 518, 
1951. I will repeat the question. Does the Board espouse the con- 
ception of competition in the act as emulation of other successful 
operations rather than rivalry in parallel operations? 

Mr. Rizitey. I don’t know exactly that I understand just what 
that means. I believe I will submit—I think the colonel was there 
at the time that decision was written. 

Were you, Colonel ? 

Mr. Mazerz. That was the Southwest service to the West case. 
Are you familiar with it, Mr. Adams? 

Mr. Apams. Yes, sir. Oh, yes. 

Mr. Maerz. Does the case stand for that concept? 

Mr. Apams. I do not understand the question, myself. 

Mr. Matetz. Is it the Board’s position that the concept of com- 
petition as written in the act really means emulation of other suc- 
cesssful operations rather than rivalry in parallel operations? I 
think those words are taken directly from the Board’s decision. 

Mr. Apams. Well, emulation of what other operations? 

Mr. Materz. Emulation 

The CHatrMan. Emulation of present operations. 

Mr. Materz. Put it this way: Suppose you have a carrier serv- 
ing two points, and the Board allows another grandfather carrier 
to provide additional service for those same points. Is it the Board’s 
position that the reason for that is to allow the second carrier, who 
is allowed to share that route, to emulate the first carrier? 

Mr. Apams. Well, the use of that word is relatively foreign to 
me. I do not—it does not give me much message. 

The Cuarrman. Mr. Adams, maybe I can put it in a different 
way. Is it the Board’s desire, if there is to be competition, that 
competition should be by the grandfather carriers rather than be- 
tween the grandfather carriers and new carriers? 
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Mr. Apams. Well, I doubt if you would find any Board decision 
that expressed | it in that manner, which used the words “grand- 
father carriers.’ 

The Board’ _ as the Chairman indicated, where new competi- 
tion was created, chosen to extend existing operating companies, 

Now, in some of those cases, of course, there were no other appli- 
cants than existing carriers; and then there were cases where there 
were new entities that were seeking permits. 

The Cuarrman. Then it is true, is it not, that the Board has not 
allowed competition between grandfather carriers and new carriers 
for passenger trunkline business? 

Mr. Riztey. Maybe it has worked out in that way, Judge. May- 
be it has worked out in that manner because of these other 

The Coarrman. That was the end result ? 

Mr. Rizixy. That may be the net result; yes. But I don’t think 
you could say it was any fixed policy of the Board. 

Mr. Maerz. How do you reconcile this end result in the passenger 
trunkline field with the Board’s attitude toward cargo carriers, in view 
of the fact that the Board, in its 1949 air freight decision, certificated 
a number of cargo carriers, despite the fact that existing carriers were 
not only physically able to handle all of the traffic, but at the same time 
were suffering losses from the cargo phases of their operations? 

Mr. Rizixy. Well, there may be a little difficulty in making that 
differential. 

Mr. Materz. Can you reconcile that ? 

Mr. Riziey. There may be a little difficulty in making a differenti- 
ation there. I mean, there were no cargo carriers certificated. 

I imagine Colonel Adams would like to comment on that. 

Mr. Apvams. Well, Mr. Chairman and Mr. Maletz, I was not on the 
Board at the time of the cargo, case, but I have read the decisions, and 
I don’t think I am the best-qualified person to explain the philosophy 
that was used in the cargo case and the applications of the parties to 
carry passengers. 

There is something that requires an explanation, I will grant you. 

The CHatrman. Who could answer that? Mr. Murphy, could you 
answer that ? 

Mr. Rizixy. It may be that somebody from the General Counsel’s 
office can answer it. I think it could be better answered, probably, 
by some of the people who were on the Board when that philosophy 
was established, who are not here at the present time. 

Mr. Moureny. I don’t know that I can—— 

Mr. Apams. Excuse me. 

Mr. Chairman, to be more responsive to your question that was 
directed to me, I did raise somewhat the same question in regard to the 
treatment of the cargo applicants and passenger applicants, in an 
opinion of mine which was a dissenting opinion, in the Transcontinen- 

tal Coach-type Service case, Docket No. 3397, on pages 6 and 7, but I 
did not answer the question. I only raised it. 

The CuarrmMan. Could you give us the epitome of what you said? 

Mr. Apams. Yes, sir. 

Quoting from page 6 of the aforementioned docket : 

In a somewhat different and more recent type of case, the Board stated clearly 


the main burden of my dissent here. I quote a portion of the Board’s decision 
in the Air Freight case, decided as recently as July 29, 1949, just 2 years ago. 
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And then it goes on to quote. 

Do you wish me to read this quote—— 

The Cuarrman. If you wish, go ahead. 

Mr. Apams. (continuing). Or just refer to it. 
The quotation is: 


Thus, the Civil Aeronautics Board in addition to regulatory functions which 
are concerned with the protection of the users of a public service, has been en- 
trusted by the Congress with a major promotional and developmental responsi- 
bility: the encouragement and development of a national system of air trans- 
portation which will be adequate to the needs of commerce, the postal service, 
and the national defense. 

Throughout the text of the Civil Aeronautics Act runs the unmistakable 
thread of this development objective. The Board is directed “‘to consider as 
being in the public interest and in accordance with the public convenience and 
necessity the encouragement and development” of the national transportation 
system above described. It is to fix mail rates not in accordance with the 
orthodox standard of fair and reasonable compensation for service performed, 
but with due regard to the financial need of the carrier “to maintain and con- 
tinue the development” of a national system of air transportation adequate to 
the national objectives mentioned. 

Thus, the Civil Aeronautics Act is not designed simply as a code for the 
adjusting of private rights through adjudications, but expresses the desire of 
Congress, through administrative control, to encourage and guide the develop- 
ment of a dynamic industry vitally related to the national interests. 


Now, that quotation is footnote 7 on page 7 to the Air Freight case, 
10 CAB 572 and 588, which is what prompted your question. 

And so to that extent, Mr. Chairman, I did raise, and the matter has 
been raised, of the discrepancy in the consideration of applicants, as 
between the applicants in the air cargo case and the passenger field. 


Mr. Maerz. Mr. Rizley, I wonder whether the Board could sup- 
ply an explanation of this apparent—— 

Mr. Riziey. I beg your pardon? 

Mr. Maerz. I wonder if the Board could supply to the committee 
an explanation of this apparent inconsistent policy that we have just 
been discussing. 

Mr. Rizzry. I think we can do that, and we will be glad to do that. 

(The information referred to is as follows :) 


DISPOSITION BY THE BOARD OF APPLICATIONS OF NEW COMPANIES SEEKING CER- 
TIFICATES TO CoNDUCT ALL-F'REIGHT SERVICES AND APPLICATIONS OF NEW COM- 
PANIES SEEKING CERTIFICATES TO CONDUCT COACH SERVICES 


The broad, general standards set forth in the declaration of policy of the act 
to guide the Board in determining whether the public convenience and neces- 
sity require the authorization of new services, by either an existing carrier or 
a new company, apply to all proposals, whatever their nature. However, the 
application of those standards in each instance requires a balancing or weigh- 
ing of the numerous and diverse elements that enter into the ultimate deter- 
mination of public convenience and necessity in the light of all pertinent facts 
in order to reach the decision best calculated to insure the development of the 
Nation’s air transportation system. This being so, considerations that may carry 
great weight in determining whether a proposal to conduct one type of service 
should be granted may be relatively unimportant in determining whether a pro- 
posal to conduct another type of service should be granted; and factors that 
may loom large in passing on an application to conduct new Service in one market 
may be relatively insignificant in passing on an application to conduct the same 
type of service in a different market. 

Thus far, the Board has issued certificates of public convenience and neces- 
sity to several companies, none of which had previously held any certificate 
authority under the act, authorizing them to engage in the scheduled transpor- 
tation of freight only. On the other hand, up to the present time the Board 
has denied the various applications of companies not already holding certificates 
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seeking certificate authority to conduct coach services in the passenger field. 
There are a number of reasons for these actions. 

In deciding that a limited number of companies should be certificated to engage 
exclusively in the transportation of air freight the Board recognized that the 
carriage of property in aircraft specially adapted or used exclusively for that 
purpose and by companies devoting all or a major part of their efforts to the solici- 
tation and carriage of property constituted a new and developing business. The 
Board concluded that the basic issue before it was primarily promotional in char- 
acter and that the full development of this new type of air commerce called for 
a group of specialists concentrating on the transportation of cargo. The Board 
pointed out that the certification of unsubsidized all-cargo carriers would require 
such carriers to bend all their efforts and to direct their abilities and skill to the 
full development of the air freight potential. Such carriers would not be able 
to rely on passenger operations or mail payments to furnish the greater portion 
of their revenues. They would live and prosper only through their ability to 
develop an economic business and by constant search for new techniques, new 
business, and new equipment. To the extent that they succeeded in such en- 
deavors, the Board felt, they would, by their example, benefit the existing certi- 
ficated carriers and air transportation as a whole; and new methods, equipment 
and managerial improvements would be made available to the entire industry. 

Thus, it appeared that the all-cargo carriers would provide a valuable yard- 
stick for measuring the alertness and efficiency of other carriers in the trans- 
portation of cargo. In addition to providing a yardstick of efficiency, the cargo 
carriers concentrating on the carriage of property only would, the Board felt, 
provide a valuable yardstick of costs. Although it did not attempt to determine 
the validity of the charges made by certain parties that the mail and passenger 
carriers had little incentive to achieve the ultimate in economy and efficiency of 
freight operations, the Board did recognize the difficulty of obtaining accurate 
cost data on cargo services when such operations are conducted as part of a com- 
bined passenger, property and mail service and any attempt to pass upon cargo 
costs involves an allocation of both direct and indirect costs between the various 
services. 

Finally, the Board concluded that the diversionary impact of the all-cargo 
authorizations would not be sufficiently significant to call for a denial of the 
proposals. In reaching this conclusion, the Board pointed out that up to that 
time the bulk of the existing carriers’ business consisted of the transportation 
of passengers and mail and that only a small part of their overall revenues was 
derived from property transportation. Moreover, the Board stated its belief 
that the efforts of the cargo carriers devoting all their efforts to the development 
of air freight would increase the volume of property traffic available to all car- 
riers. Finally, the Board took cognizance of the fact that a portion of the freight 
traffic would necessarily continue to be reserved exclusively to the existing car- 
riers because of their ability to transport property on combination planes which 
they operated as a part of their passenger and mail operations. 

In the case of applications by companies not already holding certificates seek- 
ing authority to conduct scheduled coach services in the domestic trunkline 
passenger field, the applicants also proposed a specialized type of service. 
Therefore, again, the question before the Board was not just the question of 
whether a new company or companies should be authorized to engage in air 
transportation, but the more complex question of deciding whether to certificate 
a carrier to perform the specialized function of providing coach service. How- 
ever, the situation differed markedly from that which confronted the Board in 
the freight field. 

The Board pointed out that coach transportation differed from standard pas- 
senger services primarily in the seating density of the aircraft used and in the 
fares charged, and that the know-how required for a passenger service does not 
vary with either of those factors. Even were it practicable to establish such a 
classification it appeared that with the further development of the coach services 
of the existing carriers any substantive difference between the existing carriers 
and the new services proposed would disappear, leaving only more services of 
the same type. Furthermore, the Board found that there was nothing in the 
proposals of the applicants that would justify the conclusion that they could 
operate the proposed services at a unit cost appreciably lower than the unit cost 
at which the then existing carriers could operate comparable services. For 
these reasons, the Board concluded that there was no ueed for coach specialists 
and that it would not be desirable to subdivide the air transportation of pas- 
sengers by having different carriers perform in different areas. 
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Having made this determination, the remaining question before the Board was 
whether the public convenience and necessity required the certification of addi- 
tional carriers to conduct passenger services in those areas which represented 
some of the most desirable traffic segments in the country. The Board found 
that it did not. In reaching this conclusion, the Board pointed out that the pro- 
posals would provide duplicating service in markets already receiving service by 
3 or 4 carriers and that the authorization of unlimited coach service in the 
markets would result in unnecessary and excessive competition having a sub- 
stantial and serious diversionary impact on existing carriers. Also, the Board 
concluded that while the extension of low cost coach service would bring into 
existence an additional market, a substantial part of which would be made up of 
persons who had not previously traveled by air, that new market represented a 
potential that would be available to existing carriers for the further extension 
of the benefits of low fare service to the lean routes and poorer traffic cities. 
On balance, the Board, while recognizing that certain benefits might flow from 
granting of the applications, concluded that the various adverse factors, such as 
those mentioned above, outweighed the considerations favoring the authorization. 
of new services. 


Mr. Materz. Mr. Rizley, let me ask you this: You testified this 
morning that the Board had approved a 10-percent increase for trans- 
atlantic service. 

Mr. Riziey. First-class fares ? 

Mr. Materz. First-class fares. 

Mr. Riztey. That is right. 

Mr. Materz. At a proximately the same time, the Board turned 
down the request of North American to fly the North Atlantic on a 
scheduled coach service, two flights a day, for $146.50, from New 
York to Paris, as compared to the present coach fare of $310. 

Mr. Rizixry. Yes. 

Mr. Maerz. How do you reconcile those two actions of the Board ’ 

Mr. Riziry. Well, of course, at the present time, North American's 
right to fly is in jeopardy. The Board, of course, canceled the authori- 
zation of North American to fly at all, and that matter is now pending 
in court. I doubt the propriety of discussing it before the committee. 

The Cuarrman. I think it is well not to discuss it. 

Mr. Riztry. Yes. And, of course, we took into consideration the 
fact that they were in jeopardy at the time the application was filed, 
which I think we would have had to have done. 

The Cuarrman. The question will not be pressed. 

Mr. Riztey. Yes. 

Mr. Materz. Let me turn for a minute, if I may, Mr. Rizley, to the 
Board’s decision in the recent Irregular Carrier case. 

Mr. Riziey. Yes, sir. 

Mr. Matetz. In that case, is it not true that the Board adopted a 
new policy with regard to the permissible operation of these irregular 
carriers, which are now to be psx pani as supplemental air carriers? 

Mr. Riztey. That is right. 

Mr. Materz. It is correct, is it not, that under this new policy, these 
carriers will be granted authority to conduct unlimited charter opera- 
tions on a planeload basis for the carriage of passengers and property 
in domestic and territorial operations? 

Mr. Riziey. That is correct. 

Mr. Matetz. Is it not true that irregulars will be permitted to con- 
duct charter operations for the carriage of passengers in interna- 
tional operations on an individual exemption basis ? 

Mr. Riziry. Yes, I believe that is correct. 
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Mr. Materz. Is my understanding correct that the original opinion 
in the large Irregular case, the decision we are talking about—— 

Mr. Riztey. Yes. 

Mr. Maerz (continuing). Authorized supplemental carriers to 
engage in unlimited charter operations in international and overseas 
air transportation for the carriage of property ? 

Mr. Riztry. I think that is in the opinion; I believe that is correct. 
Tam not sure. 

Mr. Materz. That was order No. E-9744. 

Mr. Rizixy. Yes, the original opinion; yes. 

Mr. Materz. Is that correct ? 

Mr. Riztxy. Yes, I think that is correct. 

Mr. Materrz. Is it true that this decision was reconsidered by the 
Board, and affirmed on December 29, 1955 ? 

Mr. Rizitxy. Well, the large Irregular Carrier decision was 

Mr. Matetz. I am talking about international overseas operation. 

Mr. Riztry. Oh, I guess that would be on a petition for rehearing. 

Mr. Maerz. Yes. 

Just to repeat, then, it is true, is it not, that this decision in the Ir- 
regular case was reconsidered and affirmed on December 29, 1955 ? 

Mr. Rizixy. Yes, that is correct. 

Mr. Materz. Is it also true that on December 30, 1 day later, the 
Board stayed its order, as far as international operations of these ir- 
regular carriers are concerned ¢ 

Mr. Rizitxy. The Board did what? 

Mr. Maerz. Stayed its order. 

Mr. Riziey. That is right. 

Mr. Maerz. Stayed. 

Mr. Rizztey. That is right. 

Mr. Materz. What was the reason for that stay ? 

Mr. Riziry. The reason for the stay # 

Mr. Maerz. Yes. 

Mr. Riztry. Well, the reason for the stay—you are talking about 
the international carriers now ? 

Mr. Maerz. Yes. 

Mr. Riztry. The reason for the stay was, there was some question 
developed that, so far as the international end of the matter was con- 
cerned, it might be subject to review by the President. 

Mr. Maerz. Did the White House communicate with the Board 
and suggest a stay of the order? 

Mr. Rizitry. The White House did communicate with the Board, 
and we stayed the order. 

Mr. Maerz. What occasioned the Board to change its mind be- 
tween December 29 and December 30? 

Mr. Riziry. I don’t think the Board particularly changed its mind. 
Up to December 29, I think we had not thought that perhaps the 
question of whether or not there were some questions in the case 
which should be determined by the White House was necessary ; and 
when that was called to our attention, we thought perhaps there was 
a good point there. 

Mr. Materz. Did the White House, then communicate with the 
CAB and ask the CAB to stay its order insofar as international 
operations of the irregulars are concerned ? 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 345 


Mr. Rizixy. There was communication between the CAB and the 
White House. I don’t know whether the White House requested the 
CAB to stay its order at that time, but they called its attention to the 
international phases of the case, and we had the legal department take 
a very good look at it, and decided that maybe there was some reason 
for the White House taking a look at it. 

The Cuarrman. Do you know who interceded with the White House 
to effectuate that change? 

Mr. Riztey. Who at the White House ? 

The Cuarrman. Who interceded with the White House so that the 
White House, in turn, would ask you to make that reconsideration ? 

Mr. Riziey. I don’t know whether anybody interceded or not. 

The CuHarrman. Nobodv? 

Mr. Riztry. I say I don’t know. 

The CuHatrrman. You do not know? 

Mr. Rrztey. I don’t know whether anybody interceded or not. 

The Cuarrman. Well, somebody must have been to the White House 
to make the request; don’t you think so? 

Mr. Riziry. Well, not necessarily, because the opinion probably on 
— 29, or probably long before that, became pretty much of 
a public—— 

The CHatrman. Would the White House of its own initiative make 
a change without somebody’s interposition ? 

Mr. Riztry. No, I don’t know whether they would or not. The 
White House, of course, consulted with the Board about it, which was 

roper in every respect, I think, and it was subject to—we discussed 
it with the White House as to the international features of it, and 
it has been a rather unsettled question through the years as to whether 
those cases should be submitted, which have been before the Board 
before, many years before. 

The Cuarrman. Would you say, all things being considered, what 
you know about this case, that it was due to the influence of the Pan 
American Airways Co. ? 

Mr. Riztry. Would I say that it was due to the influence? 

The CHatrMan. Yes. 

Mr. Riziry. No, I wouldn’t say that at all. 

The Cuatrman. You wouldn’t say that. All right, go ahead. 
Mr. Maerz. Was the Board aware of any facts on December 3 
when it stayed its order, that it was not also aware of on December 

29, and November 14, when the decision was first issued ? 

Mr. Riztry. No. I think we perhaps had not paid much attention, 
even though there were these international features in it, I think we 
had not paid much attention to the fact that it might be a case in 
which the White House would want to take a look. 

Mr. Materz. Let me ask you this: Was the Board specifically re- 
quested by the White House to stay its order of December 29 insofar 
as the international operations of irregulars are concerned ? 

Mr. Riztry. I am not sure whether the White House made that 
specific request or not. My recollection of it is that the White House 
called the international features of it to our attention, and tha’ we 
wanted to get the opinion out, and we were very anxious and ceter- 
mined to get the opinion out as a whole, and that we ourselves probably 
said, “Well, we will stay the order,” to that effect. 

We were staying the rest of the order for a certain period of time, 
giving the parties a right to appeal. 
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Mr. Maerz. All right. 

Returning to the domestic field, the irregular decision established 
a new policy, did it not, whereby irregular carriers are given the 
status of supplemental carriers, and are permitted to operate not in 
excess of 10 regular service flights per month in the same direction 
between any pair of points? 

Mr. Rizitry. That is correct, on an interim basis; on just an in- 
terim basis. That is not final yet. 

Mr. Maerz. Yes. Doesn’t this decision, however, also insure that 
the operation of this new class of supplemental carriers will not be 
unduly competitive with operations of the certificated carriers ? 

Mr. Rizxey. I think it might be construed that way. I think it is 
supplementary—it is supposed to be supplementary service, I think 
you could put it that way, rather than competitive service. 

Mr. Maerz. Mr. Rizley, that question was predicated upon a speech 
that you had made at Enid, Okla., November 18, 1955. 

Mr. Rizitxy. I don’t remember what I said down there. I made a 
speech down there. 

Mr. Materz. I offer that. 

Mr. Rizitry. I may have inadvertently used the word “competi- 
tive,” but the facts are, it is truly a supplementary service. 

(Off the record.) 

(Mr. Rizley’s speech at Enid, Okla., November 18, 1955, appears 
on p. 536.) 

The Cuarrman. Go ahead. 

Mr. Materz. Is it or is it not correct that this new class of carriers 
will not afford any substantial competitive threat to the certificated 
industry ? 

Mr. Riztxy. I think that is substantially correct. I doubt if they 
create too much competition. 

Mr. Materz. In this speech which has been accepted for the record 
by the chairman, you said, Commissioner, and I quote, at page 5: 

We have taken care, we believe, of any substantial threat to the certificated 
system through detailed controls against direct or indirect pooling of services 
and mergers of operators. 

Now, is it or is it not correct, that prior to this Irregular decision, 
irregular carriers could operate from 8 to 12 days per month between 
nen Fa of points? cas 

Mr. Rrztey. You say prior to that decision ? 

Mr. Maerz. Yes. 

Mr. Riztxy. I think it was estimated from 3 to 12. 

Mr. Materz. They could operate up to 12 days per month? 

Mr. Riztry. Yes. 

Mr. Maerz. Therefore, is it not true that the one change made by 
the Board’s decision is that the irregulars now have the advantage of 
regularity in scheduling up to 10 flights ae month between any pair of 
points, which they did not have prior to the decision ? 

Mr. Riztey. I think that is correct. 

Mr. Materz. However, is it not also true that the irregulars were 
formerly able to fly as many flights as they wished on the 8 to 12 days 
permitted, whereas now they can fly only a maximum of 10 flights per 
month ? 

Mr. Riztey. No, that isnot correct. 

Mr. Marerz. Would you indicate in what respect it is not correct! 
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Mr. Rizixy. That is not correct. Well, unless they violated the law, 
they were not permitted to fly regularly, those flights. 

Mr, Maerz. Yes, I think we pointed out, Commissioner, if I may 
interject, that this decision gave the irregulars regularity up to 10 
flights per month. t 

[r. Ritiay: Yes, that is right. 

Mr. Materz. Whereas formerly, prior to this decision, they could 
fly up to 12 days per month on an irregular basis; is that not correct, 
Commissioner Rizley or Commissioner Adams ¢ 

Mr. Riztey. There never were days, as Colonel Adams says, it was 
never on a day basis. It was on a flight basis. They might fly 12 
flights in 3 days, or 4 days, or 5 days. 

Mr. Marerz. Could you check that point? It is our understanding 
that, prior to this decision, irregulars could fly up to 12 days. 

Mr. Rizuiry. Yes, I will check it. I am pretty sure I am correct, but 
I will check it. 

Mr. Maerz. Will you check that and supplement the record at this 
point ? 

Mr. Riztey. Yes, we will dothat. Yes. 

(The information referred to is as follows :) 


IRREGULAR AIR CARRIERS 


During 1955, the Board after extensive proceedings redefined the role of 
the irregular air carriers in the Nation’s air transportation system. In doing 
so, it redesignated them as “supplemental air carriers” and, as such, gave them 
important new authority. 

Attached for your use for ready-reference purposes is a comparison in tabular 
form between authorization as an irregular air carrier and authorization as a 
supplemental air carrier. As you will note, the carriers previously could perform 
only irregular and infrequent flights, regardless of the nature of the flights, be- 
tween any pair of points. The explanatory statement accompanying the Board’s 
economic reguiation requiring irregular and infrequent operations (pt. 292.1) 
referred to the criteria which must be met if operations were to be considered 
irregular. They were that: 

(1) Flights between designated points, whether one or more per week, must 
be staggered as to the days of the weeks ; 

(2) If more than one such flight is to be operated per week in successive 
weeks, not only must such flights vary as to the days of the week, but there 
must also be breaks in continuity of service for a week or approximately 
that period during which no flights are operated between these same points ; 
and 

(3) The flights must be of such infrequency as to preclude any implica- 
tions of a uniform pattern or normal consistency of operations between the 
same two points. 

The new supplemental air carrier authority draws a distinction between charter 
flights and individual sales flights. Charter flights may now be operated be- 
tween any and all points (other than intra-Alaska) without limitation as to 
either frequency or regularity. With respect to individual sales flights, the 
carriers are now permitted to hold out and operate a regular service between any 
pairs of points up to a limit of 10 flights, in each direction, per month between any 
given pair of points. 

As was the case previously, the new authority * extends to both persons and 
property in interstate and overseas air transportation; but is limited to property 
only in foreign air transportation. However, the Board’s decision provides for 
the grant of authority to conduct international passenger charter operations to 
supplemental air carriers on an individual exemption basis similar to that which 
is set forth in the Board’s 1955 transatlantic charter policy. Also, the blanket 


1 The supplemental air carrier authorization insofar as it relates to overseas and foreign 
air transportation or interstate air transportation between places in the same territory or 
possessions, has been stayed (Order E—9894) pending Presidential review. In these areas, 
the large irregular air carrier authorizations presently govern. 


77632—57—pt. 1, vol. 1——-24 
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exemption permitting unrestricted passenger and property charters pursuant to 
contracts with the Department of Defense is unaffected. 

In a separate decision reached during 1955, relating to irregular air carriers, 
the Board permitted the carriers’ trade associations temporarily to act as 
clearinghouses or exchanges to solicit and consummate charter contracts from 
the general public on behalf of their individual air carrier members. The Board 
concluded that the exchanges represented a potentially important development in 
air transportation, with a promise of benefiting the traveling and shipping public, 
as well as member carriers, through more effective marketing and more efficient 
and economical operations. 

To date, 48 irregulars have been granted authorizations as supplemental air 
earriers. Of these 48 supplemental air carriers, the authorizations of 2 inactive 
carriers are to terminate March 23, 1956, as a result of their failure to prosecute 
their applications in the Large Irregular Carrier Investigation, Docket No. 5132, 
et al. The authority of two others remains in suspension pending the filing of 
delinquent reports. 

Of the remaining 44 currently authorized supplemental air carriers, about 6 
have been inoperative for more than a year. Thus, only about 38 of the supple- 
mental air carriers are presently utilizing their authorizations. The operational 
reports filed with the Board by these 38—covering their first 2 months of opera- 
tions under their new authorizations—indicate that few, if any, of them have 
yet effected any material changes in either their advertising or operations. 

In addition to the existing supplemental carriers, five of the irregulars’ were 
not granted the new authorizations but were continued in status quo pending the 
outcome of other actions. These five are presently operating. 

In considering the foregoing, it may be well to bear in mind that the supple- 
mental air carrier authorizations which have been granted to date are only 
interim authorizations until after conclusion of the Large Irregular Carrier In- 
vestigation, Docket No. 5132, et al., which is seeking to determine which of the 54 
applicants therein qualify for future authorization to participate in the supple- 
mental air carrier program envisioned by the Board. As of this date, four appli- 
cants have yet to be heard. 


Comparison of basic* authorizations 


Irregular air carriers Supplemental air carriers ? 


Charter and _ indi- Individual sale 
Traffic vidual sale flights | Charter flights flights 
collectively. 


Interstate (otherthan} Persons and All points may be | All points may | All points may be served 
intra-Alaska) and cargo served but fliehts be served with with no limitations on 
overseas. may be neither no limitations regularity but no more 

regular nor fre- on either regu- than 10 flights per 
quent between larity or fre- month in each direc- 
any pair of points.’ quency. tion may be performed 
between any pair of 
| points.4 
Same as above. ...-- Same as above__| Same as above. 


1 In addition, both the irregular air carriers and the supplemental air carriers are authorized pursuant toa 
blanket exemption expiring Dec. 1, 1956, to perform unlimited planeload movements in interstate (including 
intra-A laska), overseas and foreign air transportation of persons and/or cargo pursuant to contracts with the 
Department of Defense. 

2 The supplemental air carrier authorization, insofar as it related to overseas and foreign air transportation 
or interstate air transportation between places in the same territory or possession, has been stayed (Order 
E-9894) pending Presidential review. In these areas, the large irregular air carrier authorizations presently 
govern. 

3 As used in the irregular air carrier authorizations, the term ‘“‘point’’ means any airport or place where 
aircraft may be landed or taken off, including the area within a 25-mile radius of such airport of place. 

4 As used in the supplemental air carrier authorizations, the definition of the term “point” differs for do- 
mestic, overseas, and foreign. In the case of the continental United States (exclusive of Alaska), a ‘‘point”’ 
is a single airport or place where aircraft may be landed or taken off, including the area within a 50-mile 
radius of such airport or place. In the case of a Territory or possession of the United States, ‘‘point’’ is 
defined as all of the area of the Territory or possession concerned. In the case of a foriegn country, its terri- 
tories and possessions, a ‘‘point”’ is all of the area of the country or territory or possession concerned. 

' Except that exemptions for specific passenger charter flights are obtainable by both irregular air 
carriers and supplemental air carriers in accordance with the provisions of the Board’s 1955 transatlantic 
charter policy. 


*Four air carriers operating as North American Airlines (pending review of the 
Board's decision to revoke their authorizations) and one air carrier—Seaboard & Western 
Airlines—to which the Board has granted a certificate of public convenience and necessity. 
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Domestic trunklines operating expenses per revenue ton-mile 


Operating Operating 
erpenses ezpenses 
per revenue per revenue 
ton-mile ton-mile 
(cents) 
1955 (12 months to Sept. 30)--_- 45. 66 
1954 (calendar year) 47. 31 
Sea cas le acacia rane 48. 30 
.19 
.18 
.91 
. 79 
58. 24 


Source: Basic data as reported by the carriers on CAB Forms 41 and 2780. 


TESTIMONY OF R. VERNON RADCLIFFE, ASSOCIATE DIRECTOR, 
CIVIL AERONAUTICS BOARD, BUREAU OF AIR OPERATIONS 


Mr. Rapouirre. I am R. Vernon Radcliffe. I am the Associate 
Director of the Board’s Bureau of Air Operations. 

I think perhaps the difficulty here is that you are not focusing on 
a given pair of points. The irregularity was to be judged on the basis 
of service between a given pair of points. So, consequently, if their 
operations embraced a number of different pairs, without any trouble 
at all they could operate every day of the month. The restriction 
was against regularity between any given pair. 

Mr. Rizizy. That is correct. 

Mr. Rogers. Does that mean that without that restriction that 
the nonskeds, if they have an operation in New York, one day they 
can send it to Los Angeles, and the next day from Los Angeles back to 
New York; and then from New York to San Francisco the next day, 
and then back; and then the third day send it to Miami Beach; the 
fourth day send it to Denver; and keep sending it to various places 
throughout the United States? Is that what you were saying? 

Mr. Ravcuirre. That is right. Under their prior authority as ir- 
regular carriers, they could operate in that manner. 

What was necessary was that they avoid a regular pattern. 

Now, conceivably, even doing it as you had outlined, they might 
line up seven points that they joined with New York, and thus have 
a New York-Los Angeles flight, we will say, every Friday. If they 
did that every Friday, without fail, that would have been held to be 
a regular operation. 

Mr. Rogers. Prior to the Board’s decision, did they have a right to 
have a regular schedule, say, on a Friday ¢ 

Mr. Rapciirre. No, sir. They now have that authority. 

Mr. Rocrrs. They now have that authority ? 

Mr. Rapcuirre. Yes, sir. 

Mr. Rogers. What is the test to determine whether it is a regular 
or irregular operation ? 

Mr. Rapciirre. We had a lot of trouble with that. There was sub- 
stantial litigation, as a matter of fact, over whether an operation was 
irregular or regular, and I think one of the chief benefits of the cur- 
rent decision is to do away with that litigation. 

Mr. Rocers. By this decision, have you gotten rid of that litigation ? 
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Mr. Rapcuirre. Yes, sir. 

Mr. Rocrrs. Or is that a hope ? 

Mr. Rapcuirre. Well, we no longer restrict them to an irregular 
operation between a given pair of points. They can operate a regular 
scheduled service. The only limitation now is very clear and very spe- 
cific—10 flights per month. I don’t think we can have much difficulty 
with that. 

Mr. Rogers. In other words, if, say, on the 5th, the 10th, the 15th, 
the 20th, and the 25th, they go to Los Angeles, it would be 5 days. 

Mr. Rapcuirre. That is right. 

Mr. Rogers. And the other 5 days, if they were going to San Fran- 
cisco 

Mr. Rapcuirrs. I think we can anticipate that they will make use 
of their 10-flight limit in a supplemental way. If the major movement 
is over a ‘edeeball I think you may well find that they will operate 
maybe a Friday and a Saturday flight, but do it every Friday and 
every Saturday, and thus they will be regular. 

Mr. Rogers. Is that regardless of what the competitive condition 
may be? 

Mr. Rapcuirre. Well, they obviously will pick the markets where 
they feel there is a need, and thereby supplement the services of the 
certificated carriers. 

Mr. Rogers. If the certificated carriers are hurt as a result of that 
operation—suppose the nonskeds set it up, as you have indicated, on a 
Friday or Saturday when the traffic is greatest, and it should develop 
that the certificated carriers in competition with them, have their earn- 
ings affected—would that make any difference in this ruling? 

Mr. Rapcutrrs. I think the Board’s opinion, which set up this num- 
ber of 10, has a string on it, and certainly it is subject to the Board’s 
continuing review. 

Mr. Rogers. If, for example, they were to come to the city of Denver 
every so often, would that have to fit that in with the pattern in order 
to do it, or must they first determine whether or not they are going to 
have sufficient passengers to permit them to come in there? 

Mr. Rapcuirre. Well, their authority to conduct these 10 flights a 
month between any pair of points, of course, does not direct them to 
enter any given market; and since they are to be supplemental car- 
riers, as I say, we anticipate that they will try to find the markets 
which are most in need of additional service. 

ea want to carry traffic, so they are going to try to find those 
markets. 

Now, I do not know about Denver today, whether it is one of those 
or is not. 

Mr. Rocrrs. At present they have never come in here, and I 
was wondering, if they are giving such low rates, whether we would 
have an opportunity to have them. 

Mr. Rapcuirre. I cannot speak for their management. 

Mr. Rocers. But you leave it to their management ? 

Mr. Rapcuirre. It is up to them. 

Mr. Rogers. And if by virtue of the competitive situation, there 
should be a reaction against the certificated carriers, then the Board is 
in a position to again review its situation and make a determination / 

Mr. Rapcuirre. That is correct. 
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oe Rocers. The order which was issued, as I understand, has been 
stayed. 
Mr. Rapcutrre. As it now stands; yes, sir. 

Mr. Apams. Counsel, excuse me. Before we proceed on this sub- 
ject—— 

Mr. Matetz. Yes, sir. 

Mr. Apams (continuing). I think we need clarification on the point 
you discussed in regard to days and flights. 

Mr. Materz. Right. 

Mr. Apams. All previous orders and authorities used both days and 
flights ; but the Board used the days to test the regularity. 

Mr. Materz. I see. 

Mr. Apams. And they used the flights to test the quantity. In other 
words, they were not permitted more than 10 flights per month over a 
certain segment, and not that on 1 day. If they had more planes, they 
could make 4, 5, 6; they could make that number of flights 1 day, but 
then they would run out of the 10. But the days were important in 
assessing regularity. 

But whenever we use a numerical number in dealing with the 
nonsked situation, we refer to flights. 

Mr. Roeers. Let me ask this quesiton: You refer to flights. Sup- 
pose they should advertise that on such-and-such a day they are going 
to fly, and they do not get enough passengers to fill the plane, and the 
operation is not economical. Would they then be violating your order, 
if they did not carry out the flight after they sold, say, 10 tickets? 

Mr. Avams. They would — violating any regulation written into 
this case, but they would be violating a basic concept of the act, in 
that this Board is a protector of the traveling public, and if such treat- 
ment by way of advertisement and failure to provide the flight as ad- 
vertised, is brought to the attention of the Board, which it is, which it 
— be, why, we would immediately refer it to our Office of Com- 
pliance. 

I mean, that covers every facet of the travelers’ service every day, 
whether the carrier is certificated or noncertificated. 

Mr. Rogers. That is what I am getting at. You and I know, when 
a certificated carrier establishes schedules, and notifies the public, 
why, the carrier has got to take his plane and go according to the 
schedule, whether it has one passenger, whether it ei a load, or wheth- 
er it has none. 

Mr. Apams. That is right. 

Mr. Rocers. The question I ask you is, If a nonsked has an 
advertisement saying, “We are going to fly out on Friday,” and on 
Friday it does not get over five passengers and decides it does not 
want to make the trip because it is not economical, now, if it does not 
make the trip, is it in compliance with your order, in the face of this 
advertising ? 

Mr. Apams. He is not in violation of anything contained in docket 
No. so-and-so of the nonsked case; but if he had held out to the public, 
by means of an advertisement such as you state, that he was going 
to fly on October 7, and he did accept money for tickets, and then 
for no reason other than the one you have given, canceled that, then 
the answer is that the Board would turn over such a violation to its 
Office of Compliance. 
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Now, at all times, the Board can take proceedings against this in- 
dividual’s letter of registration, so it would be in violation of the 
Board’s principle of protection of the public, yes. 

But it would not—his failure to perform that one flight would not 
be in violation of anything contained in this specific nonsked order. 

Mr. Rogers. Yes. But if a pattern were set of that type, and the 
Compliance Division’s attention was directed to it, and a complaint 
was filed before the Board, then you would again have to review 
whether or not he is living up to the authority that you have given him 
in the order that has been entered. And it eventually has to come to 
you to determine what action should be taken ? 

Mr. Apams. That is exactly right, and the Board’s records are re- 
plete with such actions; and they have, to my knowledge, been 
unanimous. 

I can state one: New England Air Express was a holder of a letter 
of registration that, on one flight in particular, across the country, 
stopped on two occasions, and the crew members solicited funds from 
the passengers for gasoline money, and there was one delay and another 
and it was an incredible performance. And that, plus other actions of 
this one operation, were brought to the attention of our Office of Com- 
pliance, and they instituted a proceeding to revoke the carrier’s 
letter. The carrier’s letter was revoked, the certificate was revoked, 
unanimously by the Board, and there have been other cases. 

Mr. Materz. Mr. Rizley, could you tell us how many supplemental 
carriers have taken advantage of this irregular decision and are hold- 
ing out and advertising regular service on a supplemental basis? 

Mr. Riztey. You mean since December 30? 

Mr. Maerz. Yes. 

Mr. Rizixry. I don’t have the slightest idea. Maybe someone—— 

Mr. Rapcrirrr. We don’t have that information. 

Mr. Rizuiry. I don’t believe we can give you that information. 

Mr. Materz. Would you supply it? 

Mr. Rizixy. Well, we will do our best to supply it; yes. 

Mr. Materz. Let’s put the question this way: Do you know of 
any carrier which is now operating on a regularly scheduled basis 
as a supplemental carrier between the same pair of points ? 

Mr. Rizixy. I don’t personally ; no. 

Mr. Materz. Is it not true that about 94 percent of the business 
of the irregulars has been in flying planes on a charter basis, and also 
in flying in combination with other irregulars ? 

Mr. Riziey. I think that is correct. 

Mr. Materz. And the Board now has prohibited the irregulars 
from combining with other irregulars, is that not correct? 

Mr. Riztry. That is correct. 

Mr. Materrz. So, therefore, only 6 percent of the business of the 
irregulars would be affected by the decision, is that not correct? 

Mr. Riziry. Of course, that always has been—there is no differ- 
ence in that respect. There always has been a law against combines. 
We have not—— 

Mr. Materz. I am pointing out at this point, and I wonder whether 
you would not agree with me, that only 6 percent of the total business 
of the irregulars would be affected by this new irregular decision of 
December 1955. 
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Mr. Riztxy. That may be true; I don’t know. 

Mr. Maerz. Do you know of any carrier which can operate profit- 
ably on the basis of only 10 flights per month in the same direction 
between the same pair of points? 

Mr. Riztry. I don’t know that I can mention any carrier. I think 
that is pretty much in keeping, however, with two investigations which 
were made by a Senate congressional committee, one the Small Busi- 
ness Committee in the Senate under Senator Sparkman’s chairman- 
ship, which made an investigation of the irregular situation, and also 
under Senator Thye’s chairmanship. And I believe that the Board’s 
decision is pretty much in keeping with recommendations which came 
from those committees at that time. 

Mr. Materz. Well, my question is this, Commissioner : Do you know 
of any carrier which can operate profitably on the basis of only 10 
ea pe month in the same direction between the same pair of 

oints $ 
Mr. Rizitxry. Well, personally, I don’t, no. But by saying that, I 
am certainly not implying that they can’t. I don’t know. 

Mr. Materz. Isn’t it true that on many routes which the supple- 
mentals would like to serve, the scheduled carriers actually operate 
more than 10 flights per day, as compared to the supplemental’s 10 
flights per month? 

Mr. Riziry. I don’t think I can answer that question. Let Mr. 
Radcliffe answer that. 

Mr. Matetrz. Would you repeat the question, Mr. Reporter? 

(The question was read by the reporter.) 

Mr. Rizixy. I can answer that. It is probably true. I don’t know; 
some of them would like to, I think that is true. 

Mr. Rancuirre. Yes, it is true. 

I think on your prior question you indicated that the authority we 
granted was for only 10 flights per month for a supplemental carrier. 

Mr. Matetz. In the same direction between the same pair of points. 

Mr. Rapcuirre. Yes, sir, and that is 10 each way, 10 round trips 
per month. 

Mr. Materz. That is right. 

Mr. Rapcuirre. I only wanted it to be clearly understood there was 
no restriction to one pair of points. They can serve 30 different 
pairs of points. 

Mr. Maerz. We understand that. 

Mr. Rapciirre. So maybe they can operate 10 a day. 

Mr. Maerz. Let me ask you the question, then, Mr. Radcliffe: Do 
you know of any carrier which can operate profitably on the basis 
of only 10 flights per month in the same direction between the same 
pair of points? 

Mr. Rapcuirre. I would say that every irregular carrier which 
was in business without violation of the Irregular requirements can 
do it, and do better, under the new decision. 

Mr. Materz. You say they can do it better. Can they operate 
profitably on that. basis? 

Mr. Rapcuirrr. If they are in business today and have been over 
a number of years, I think by and large they have profited ; and under 
the new decision their profits will be greater. 

Mr. Materz. Let me put the question this way: Do you think that 
10 round-trip flights per month basis between the same pair of points 
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forms a sound economic basis for a carrier to undertake the necessary 
udvertising, to engage ticket agents, and so forth? 

Mr. Rapcuirre. Well, in line with my prior answer, I think it 
well can; but I think it is important that we keep in mind 

Mr. Maerz. You think they can? 

Mr. Rapcuirre. Yes. I think it important to keep in mind that the 
purpose of putting these carriers in on the basis the Board did, was 
to provide a supplemental service, not a regularly scheduled certifi- 
cated service. 

Mr. Matetz. Now, Commissioner Rizley, one of the reasons given 
in support of the continuation of the CAB’s policy with respect to 
the entry of new carriers in the passenger trunkline business is the 
need for stable, economically sound conditions in the industry. 

In view of the very healthy condition of the industry and its future 
potential, do you think this 1s a realistic consideration at the present 
time ? 

Mr. Riziey. Do I think 

Mr. Maerz. The Board’s policies over the past years with respect 
to the entry of new carriers into passenger trunkline business. Do 
you think that a continuation of that policy is desirable at the pres- 
ent time, in view of the economically sound conditions of the in- 
dustry ? 

Mr. Riziry. That would be a hard question to answer. The in- 
dustry seems to be doing pretty well at the present. Whether it is 
completely adequate now, it might be today, and 6 months from now 
it might not be. I think it is a thing that has to be reappraised and 
reviewed periodically and often by the Board. 

Mr. Materz. What about the situation at this moment ? 

Mr. Riziry. At this particular moment ? 

Mr. Marerz. At this moment. 

Mr. Rizieyr. I think at this particular moment the industry is on 
a pretty sound basis, and that the public is getting very good service. 

Mr. Materz. In view of that, do you think that the Board should 
reappraise its policy and consider certificating new carriers for domes- 
tic trunkline transportation ? 

Mr. Rizuiry. I think the Board ought to constantly be reappraising 
its policy, and at any time that the Board thinks we are not getting 
adequate air transportation for the public, at reasonable prices an 
reasonable costs, then they ought to take whatever steps are necessary. 

Mr. Maerz. An argument has been made that existing car- 
riers should be preferred over new carriers for domestic trunkline 
passenger service on the basis that new carriers seek to serve only the 
most profitable routes, and I am sure you have heard that argument. 

Do new applicants have any choice but to serve the larger cities, in 
view of the fact that since the Board has not in the past certificated 
a new trunkline carrier service to a large town, it will not certificate 
it to a small town ? 

Mr. Riziry. I don’t think there has been any particular policy of 
the Board that we would not certificate it to a small town. If it has, 
I don’t know anything about it. 

Mr. Maerz. Do you feel, Commissioner, that competition of the 
nonscheduled carriers has had a beneficial effect on the industry ? 

Mr. Rizixy. Repeat that question, will you, please? 
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Mr. Matxerz. Would you read that question, Mr. Reporter? 

(The question was read by the reporter. ) 

Mr. Riztzy. Yes, I think so. 

Mr. Materz. Would you say that the nonscheduled carriers have 
or have not pioneered aircoach ¢ 

Mr. Riztry. I didn’t catch the last part of that question. 

(The question was read by the reporter.) 

Mr. Rizixy. Well, of course, I have heard it argued very strongly 
both ways. 

Mr. Maerz. What is your view ? 

Mr. Rizutxry. I think the nonscheduled carriers have had a very 
prominent part in promoting coach service. Of course, that is one of 
the things you hear discussed both pro and con, and I have heard it 
many, many times within the last year, that the nonskeds are the pro- 
moters of coach service; and then I have heard some of the certificated 
carriers dispute that, of course. 

Mr. Materz. What is your opinion ? 

Mr. Rizuey. I think they both had a great deal to do with it. I 
think the nonskeds had considerable to do with coach service. 

The Cuarrman. It is true, is it not—— 

Mr. Riztey. In promoting coach service. 

The CuatrMan (continuing). That coach service has increased the 
number of passengers iahulels Hales traveled by planes, has it not? 

Mr. Riztry. Tremendously so; tremendously so. It has been one 
of the finest things that has happened for the traveling public, and 
I think to the industry, as well. 

Mr. Scorr. I understand that the railroads nowadays carry only 
an average of 25 persons a day from coast to coast, not counting the 
ones who drop off at Chicago or in between; but from one coast to 
the other, I am told that the average is now 25 passengers a day. 

I do not know whether that is a fact. I am not asking you to 
comment on it, but I believe it is correct. 

I am interested in finding out whether the airlines have taken over 
the coast-to-coast traffic. 

Mr. Rizuey. I think that is true. 

Mr. Materz. Commissioner Rizley, would you agree, and I am re- 
phrasing a question I asked you previously, that the irregular car- 
riers have played a significant role as innovators in air transportation ? 

Mr. Riztey. Yes, I will agree with that. 

Mr. Materz. And would you also agree that these irregulars have 
made an invaluable contribution to air transportation by risking their 
own capital to pioneer and develop the field of low-cost coach trans- 
portation ? 

Mr. Rizury. I think they have played quite a part in that; yes. 

Mr. Materz. And would you say it was largely as a result of such 
successful experimentation that the certificated trunkline carriers be- 
came active participants in this field ? 

Mr. Riztry. I think that it has had some degree of persuasion on 
the certificated carriers, and, of course—— 

Mr. Materz. Those questions, Mr. Rizley, were based upon the 
Board’s decision in the Large Irregular Air Carrier investigation. 

Mr. Riztey. That is right. 

Mr. Materz. And I offer this decision for the record. 
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Mr. Riziey. Yes, I voted with the majority in that decision. 

Mr. Materz. Yes. 

Mr. Rizitey. And whatever we said in there, certainly I believe 
in. Ofcourse, you understand that is rather a controversial decision, 
Iam sure. 

The Cuamman. That will be accepted for the record. 

(The document—the Large Irregular Carrier investigation, docket 
5132, appears on p. 542.) 

Mr. Maerz. Another reason the Board has given for excluding or 
keeping out new companies from domestic trunkline transportation 
is to protect existing carriers’ profits in strong routes in order that 
losses in weak routes might be offset. 

Is it not true that losses in nonprofitable routes are becoming fewer 
and fewer with the increase in the use of air transportation ? 

Mr. Riziry. I think that is absolutely correct. 

Mr. Maerz. If the weak routes must be continued, must this be 
done by restrictions in competition of new applicants throughout the 
. entire industry ? 

Mr. Riziey. Well, no. I think we ought to take a look at new 
applicants. 

Mr. Materz. I beg your pardon, I didn’t get your answer. 

Mr. Rizitny. I say | think we ought to make a look at new applicants. 

Mr. Materz. You think you ought to take a look at new applicants? 

Mr. Riziey. Yes. 

Mr. Maerz. Could you supply for the record at this point the 
total number of new applicants who have filed for domestic passenger 
trunkline routes ? 

Mr. Riziey. I think maybe I have that right here. 

Mr. Materz. All right, sir. The total number, Mr. Commissioner. 

Mr. Rizury. I think we have that. 

Mr. Materz. Could you give us an approximate idea as to the total 
number ? 

Mr. Riztxy. I beg your pardon? 

Mr. Matetz. Could you give us an idea as to the total number of 
new applicants for domestic trunkline passenger routes ? 

Mr. Riziey. I tell you, it is broken lous here under different cate- 
gories. This is between the years 1950 and 1955. 

Mr. Maerz. That would be the total number from 1950 to date? 

Mr. Riztry. Yes. And the first applications of noncertificated car- 
riers for trunkline service, both passengers and property, 1950 there 
were 9 denied, and 43 dismissed; for what reasons the dismissals, 
I think they were because of lack of prosecution, or maybe—— 

Mr. Maerz. Put it this way: Do you know of any application for 
a domestic trunkline passenger route, by a new carrier which has been 
granted by the Board ? 

Mr. Riztry. No. There isn’t any. 

Mr. Marerz. There is not any ? 

Mr. Riziry. No. 

Mr. Materz. In other words, is it not correct to state that the 12 
grandfather carriers are the only ones that are authorized by the Board 
to fly domestic trunkline passenger routes ? 

Mr. Riztry. That is right, and that is the reason I want at some 
time—don’t let me forget it, Judge—to put my statement in. 

The Cuarrman. Yes, we will get to that. 
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Mr. Rizizy. Because we cover that quite clearly in that statement, 
and we think it has been a very good policy of the Board along that 
line. 

The Cuarrman. I have not forgotten it. 

Mr. Matzrz. I believe the staff of the Board prepared for the staff 
of the committee a list of personnel who have left the Board to be- 
come employed by the airlines industry, and a list of personnel who 
have come from the airlines industry to the Board. 

I wonder whether you have that list available at this time. 

Mr. Rizixy. I doubt if we have that available. 

Mr. Materz. That list has been provided. 

Mr. Rizixy. Over what period of time ? 

Mr. Materz. From January 1, 1950, to the present time. It is ap- 
pendix 5 to your statement. 

Mr. Riziry. Yes. 

Mr. Materz. My point is this: The staff of this committee has gone 
over this list, and it does not seem to be complete. 

Mr. Riztey. It does not 

Mr. Materz. It does not. 

Mr. Riztry. Well, if it is not complete, why, then—is the staff pay- 
a attention to what is being said ? 

r. Materz. And at this point, Mr. Chairman, while Commissioner 
Rizley is examining the list 

Mr. Riztxy. We will see if we can supplement this. 

Mr. Matetz. At this point, Mr. Chairman, I offer in evidence, first, 
a list showing persons employed by the Board since January 1, 1950, 
whose last previous employment had been with an air carrier, a firm 
representing an air carrier, or an aviation trade association; together 
with a list showing persons who left the Board since January 1, 1950, 
to accept employment with an air carrier, a firm representing an air 
carrier, or an aviation trade association. 

And would you supplement this list, Commissioner ? 

Mr. Riztry. Yes, we will. 

Mr. Matetz. I would suggest, Mr. Chairman, that that list go back 
to 1938, if possible. 

The CuarrmMan. Would that be convenient to have that filled out 
back to 1938, Commissioner ? 

Mr. Riziry. I think we can—I assume we can get that. Just a 
minute. Let me check here. 

Mr. Rapcuirre. We have substantial difficulty here. We do not 
have any formal record which is that complete that we can feel certain 
covers everyone. We have to go back to the people who have been 
with the Board a long time and say, “Where did he go when he left 
the Board ¢” 

The Crarrman. I think 1938 would be too long. 

Mr. Rapciirre. We would have great difficulty with that. 

The Cuamman. Suppose you make it 1948. Would that be better, 
Mr. Radcliffe? 

Mr. Riztry. Yes, I think we probably would have some trouble 
vouching for the absolute accuracy, but we will give it to you substan- 
tially. 

The CHAIRMAN. Say, 1948 to date. 

Mr. Riziry. Yes. ; 

Mr. Rapcuirre. Could I just mention one point by way of clarifica- 
tion ? 
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Mr. Maerz. Yes. 

Mr. Rapvcuirre. I believe there are some known instances where 
people left the Board, and at the time of leaving they have gone with 
some other enterprise, and then subsequently got back into the airline 
side of it. 

Mr, Maurrz. Yes. Those names should have been, but were not 
included in this list. That is the reason—— 

Mr. Rapcurre. Those names we have the greatest difficulty in get- 
ting, and we will try to do it. 

Mr. Scorr. I would like to observe, Mr. Chairman, in my experience 
if anyone seeks employment with a Government agency, and in this 
instance the Civil Aeronautics Board, that the first question he is asked 
is, “Do you have any experience?” And if he does not have any 
experience, the Government says, “We are sorry, we can’t take you.” 
If he does have any experience, the only place he can have it is in the 
airlines or aircraft industry. 

And then the other side of that, as I observe it, is the number of 
people who come to Washington in order to gain experience in Govern- 
ment departments, hoping to make a career for themselves in banking, 
let us say, and they have been down here in the World Bank or some 
other organization, or in the aircraft or airlines industry, and they 
come here intentionally to gain some of their experience, for a few 
years, give their service to the Government at low pay, hoping some 
day to get paid what they are worth. 

I do not know why it would be unusual for people to enter CAB 
who had airline experience, or for people who leave the CAB, to go 
to the airlines. Why else would they come and where else would they 

of 

' Mr. Rizitxy. You are absolutely correct, Congressman. Some of the 
very finest and best people we have had in the Board, of course, have 
been taken over by the industry, because the industry can pay them 
much more than the Government can pay them. It is a rather sad 
state of affairs, but we lose some of our best people, week by week 
and month by month, who had fine training over in the Civil Aero- 
nautics Board, and they go with the airlines, and nobody can probably 
blame them for that. 

Numerous former Chairmen of the Board are now with airlines. 
Some of them, I am sure, have fine, lucrative jobs as chief counsel, and 
things of that kind. 

Mr. Scorr. I was just commenting, I do not see anything ver 
wrong about it. It seems to me that it is a natural development which 
occurs. 

Mr. Riztry. Yes. 

The Cuarrman. I think the statement made by the gentleman from 
Pennsylvania and the statement made by the Commissioner are very 
pertinent and well taken, and I subscribe to what they have said. This 
1s just for general information, and there are no implications involved. 

(Off the record.) 

(Subsequently the CAB submitted the following :) 
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The Cuarrman. I think we can now get back to your main state- 
ment, and you might start to read and continue reading. 

One thing more. 

Mr. Materz. Mr. Chairman, I offer in evidence at this point a 
— prepared by the Civil Aeronautics Board, dated Septem- 

er 1955, entitled “Service mail pay and subsidy for United States 
certificated air carriers.” 

The Carman. That will be accepted. 

(The document referred to appears on p. 607.) 

Mr. Rizzey. I think, Congressman 

The Cuarrman. You were at page 4. 

Mr. Scorr. Would there be any objection, Mr. Chairman, if the 
Commissioner wished to do it, if he submitted his statement—I do 
not know whether he wants to or not ? 

Mr. Rizztry. I think what I will do, having been a Member of 
Congress and having some misgivings as to whether it will be care- 
fully read by any Member of Congress, but I think I will take a chance, 
and I am sure it will be more popular if I just offer the rest of my 
statement for the record. 

The Cuarrman. Whatever you wish, Commissioner, we will be very 
glad to accede to. 

Mr. Rizuey. Yes. 

The CuarrMan. You want to offer that with the appendices? 

Mr. Rizizy. That is exactly right, the complete statement. 

Mr. Scorr. I would ask you, Conknisnioher, if you would turn now 


and read—because this has been part of the discussion—from the mid- 
dle of page 11 to the bottom of page 12, which is that part which refers 


to the creation of new trunklines. Let us see what that is. 
Mr. Riztxy. I would be very glad to. 
Mr. Scorr. Starting with— 


The carriers that were granted “grandfather” certificates. 


Mr. Riztxry. Yes. ; 

The carriers that were granted “grandfather” certificates varied 
widely in size and strength, and their routes, which had been set up 
primarily on the basis of the needs of the postal service and awarded 
through competitive biddings, differed greatly in productivity. At the 
time the act was passed, and for some time thereafter all of the 
“orandfather” carriers required Government financial assistance. 

owever, some of those carriers were so weak that no matter how 
necessary to the pooee the services they were originally authorized 
to perform might be and how efficiently they might perform those serv- 
ices, they had little prospect of achieving commercial self-sufficiency 
under those authorizations. Nor was the problem merely one of re- 
ducing subsidy. Apart from that consideration, it was apparent that 
the smaller carriers, unless strengthened, would be unable to offer 
effective competition to the larger and stronger companies in the 
markets in which they were competitive. £3 

This knotty problem, of insuring effective competition — our 
carriers, on the one hand, and simultaneously reducing the dependence 
of all our carriers upon Federal subsidy support, on the other, has 
occupied a major portion of the Board’s time and effort ever since 1938. 

Through a series of new route cases the Board has strengthened and 
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improved the airline systems of every one of our domestic trunklines. 
Particularly in our most recent decisions, to which I have earlier re- 
ferred, the Board has concentrated upon strengthening our smaller 
domestic trunklines. As a matter of fact, the new routes granted by 
the Board to these smaller carriers have been so substantial that 
it Is no exaggeration to state that there is no resemblance between their 
present systems and those which the Congress authorized under the 
“grandfather” clause. 

I stress this since, in a very practical sense, the Board can claim to- 
day that it has created a minimum of six brand-new, strong trunklines 
in this country and in that sense the Board has, in fact, brought new 
blood to our domestic air transport system. Given time to absorb 
their new route grants and exploit the lucrative markets to which they 
have recently been introduced, these carriers will, I am sure, fulfill the 
role established for them by the Board. 

I would like to continue on a little on the subsidy thing, because we 
are a little proud of that. 

As I shall point out later in detail, the Board and these carriers 
have also succeeded in almost entirely eliminating their dependence 
on Federal subsidy support. I might mention here that while in 1938, 
total mail pay was $16 million, as compared with other revenues of 
only $27 million, the mail pay total for the trunks in 1954 was $36 
million, compared with other revenues of $936 million. This $36 mil- 
lion mail pay total in 1954, included only $3,880,000 of subsidy; that, 
I am sure you will understand, applied only to the domestic trunk- 
lines. That is not the whole subsidy picture. 

Finally, as to mail pay subsidy, it became my duty, shortly after 
becoming Chairman 1 year ago, to come before the Congress and re- 

uest a subsidy appropriation. The Congress gave us $52,500,000 
or the entire industry. Within a few weeks, gentlemen, we will again 
appear before the Appropriations Committees of Congress, but this 
year I am pleased to report that I shall ask for —_ $20 million for 
industry subsidy, substantially less than half of last year’s ap- 
propriation. ; ; 
hus, competition has been tremendously increased, while at the 
same time there has been a fantastic drop in subsidy paid by the Amer- 
ican taxpayer. Services to the public expand and increase; yet sub- 
sidy—the cost to the public—has or radically. _ 

I think I should say here that, of course, the re part of the 
subsidy picture now are our local air carriers, and that that picture we 
are going to have with us for some time. faa 

It is true that in the Latin-American Division of Pan American, 
there is still a substantial subsidy program. 

(Mr. Rizley’s prepared statement is as follows :) 


STATEMENT oF Ross RizLey, CHAIRMAN OF THE CIVIL AERONAUTICS BoaRrpD 


Mr. Chairman and members of the committee; I am happy to have the oppor- 
tunity to appear before the committee and discuss the matter of competition in air 
transportation. 

At the outset, I want to state that there is no question that Congress in the 
Civil Aeronautics Act recognized the importance of sound and healthy competi- 
tion in air transportation and intended that the Board should administer the act 
in a manner that would promote and maintain such competition. Thus, the 
declaration of policy of the act, which sets forth the broad considerations that 
are to guide the Board in its actions, lists as one factor to be taken into account 


366 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


competition to the extent necessary to assure the sound development of an air 
transportation system properly adapted to the needs ot fhe commerce, the postal 
service, and the national defense. 

Of course, this policy is not an end in itself, nor is it the only factor the Board 
is directed to consider. Rather it is only one of a number of considerations the 
Board must weigh in attempting to so regulate the air transportation industry 
as to achieve the ultimate objective of developing and maintaining a sound and 
adequate air transportation system, In attempting to strike a balance between 
the numerous and sometimes almost irreconcilable considerations that must enter 
into the decisions of the Board, it is inevitable that the opinions and judgments 
ef reasonable men will differ as to the nature, extent, and kind of competition 
that should be established in particular situations. Certainly, through the years 
individual Board members have held widely divergent views as to whether the 
establishment of new competition in a given area would assist in achieving the 
fundamental objectives of the act. 

However, whether one feels that the Board has gone too far in increasing com- 
petition or has followed policies more restrictive than those intended by Con- 
gress—and the Board has been criticized on both scores—I think it is clear that 
the Board in its actions has consistently recognized that sound competition is an 
essential stimulus to sound economic conditions in air transportation which reg- 
ulation alone cannot provide. 

I have served as a member of the Civil Aeronautics Board for only slightly 
more than a year. Therefore, my firsthand knowledge and experience is limited 
to that period. However, on the basis of that experience I feel that I can take 
justifiable pride in the actions affecting competition that the Board has taken 
during the time I have served as Chairman. 

In considering the question of competition, there are a number of different areas 
that must be considered. However, one of the clearest indications of the state 
of competition in the history is to be found in the route awards made by the 
Buard. Under the Civil Aeronautics Act, no air carrier may engage in air trans. 
portation unless it first receives appropriate authorization from the Board. Nor. 
mally, this authorization takes the form of a certificate of public convenience and 
necessity which can be issued only after notice and public hearing and a finding 
that the service is required by the public convenience and necessity. The act fur 
ther requires that an applicant for a certificate must establish that he is fit, will- 
ing, and able to perform the proposed service and to comply with the provisions 
of the act and the Board’s regulations issued pursuant to it. The Board’s de- 
cisions on route matters, therefore, determine both the number of companies that 
may operate as air carriers and the nature and extent of the services that they 
can perform. I would like to review briefly some of the Board’s more recent de- 
cisions in the route field. These decisions, which were rendered during the 
past year, have substantially broadened the operating authority of both the do- 
mestic and international air carriers, making important new and improved air 
services available to the public and materially increasing competition among the 
carriers. 

In the domestic trunkline field the Board’s three major decisions were in the 
proceedings known as the New York-Chicago case, the Southwest-Northeast Ser- 
vice case, and the Denver Service case. The first of those cases, as its title indi- 
eates, involved numerous proposals for service to important cities in an area 
extending from New York to Chicago. The Southwest-Northeast Service ease in- 
volved proposals for service between major cities in the Northeast and major 
cities in the South. The third case, while set up for the primary purpose of deter- 
mining the need for additional service to Denver, likewise involved, under the 
applications consolidated into the case, the question of new service between such 
points as Chicago and San Francisco and Kansas City and Los Angeles. 

Under the Board’s decisions competitive service was authorized in all of the 
major traffic markets reviewed which were not already receiving competitive serv- 
ice and additional competition was authorized in many of those markets which 
were alrea ly served by more than one carrier. Overall, 21 markets among the top 
100 rankiug air markets in the country received the benefits of competition for the 
first time as a result of those decisions. This is in addition to many other new 
competitive services authorized throughout the country. I have set forth in 
appendix 4 of the prepared statement I gave the committee a tabulation showing 
in detail the specific action taken by the Board. These new services and the 
services previously authorized by the Board, have resulted in competitive air 
service between 44 of the 50 top-ranking pairs of points in the United States 
from a traffic-generating standpoint. These points and the services they are 
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receiving are set forth as appendix 3 to my statement. In connection with this 
matter, I would like to add that in referring to competitive service I do not mean 
service in which there is merely token competition. Competition in the industry 
today is intense and is real in the truest sense of the term. 

Another decision I would like te refer to is that in the large irregular air car- 
rier investigation. As the committee is probably aware, many years ago the 
Board issued a regulation exempting a large number of air carriers from the 
certificate requirements of the act so as to permit them to operate air services on 
an irregular basis. There was no limitation on the type or size of the equipment 
they might utilize, but they were limited to irregular and infrequent flights 
(whether on a charter or an individually ticketed basis) between any pair of 
points. The issues in the Irregular case (commonly known as the Nonsked case) 
involved an examination of the outstanding authorizations to determine whether 
there was a need for services supplementing the scheduled services of the certifi- 
cated air carriers and, if so, the nature and extent of the services that should be 
authorized to meet that need. The Board in its decision issued interim exemp- 
tion authority to irregular carriers, substantially elarifying the operating au- 
thority they had previously held and opening important new markets to them. 
The new authority for these carriers, which applies to both passengers and prop- 
erty, permits them in domestic operations to make charter flights between any 
points in the country without limitation as to frequency and fegularity, and to 
make up to 10 flights per month carrying individually ticketed traffic between 
any pair of points without regard to regularity. From the standpoint of direct 
competitive impact, the operations of these carriers will undoubtedly have their 
greatest effect in the charter type of operations, on which the older air carriers 
have not concentrated. There will also be indirect but real competitive effect 
resulting from their individually ticketed operations. 

In a separate decision relating to irregular air carriers, the Board has permitted 
the carriers’ trade associations to act temporarily as clearing houses or exchanges 
to solicit and consummate charter contracts on behalf of their individual air car- 
rier members. The Board concluded that this authority held the promise of 
benefiting the traveling and shipping public, as well as member carriers, through 
the means of more effective marketing and more efficient and economic operations 
which it afforded. 

In the domestic cargo field the Board reaffirmed its belief that carriers devoting 
their efforts primarily to the transportation of air freight provide an important 
competitive spur and supplement to the services of multipurpose certificated car- 
riers, by authorizing the operations of two new all-cargo carriers over extensive 
routes along the eastern seaboard and in the New Orleans area. 

In the international field, the Board authorized competing interchange serv- 
ices between the major northeast traffic centers and traffic centers in South 
America, reviewed and continued the competitive air services by United States- 
flag carriers across the Pacific and issued a certificate authorizing Seaboard & 
Western Airlines, which previously had conducted operations as an irregular 
carrier, to render scheduled air cargo service between the United States and 
Europe. 

With respect to the irregular air carriers the Board augmented their au- 
thority in the international field by authorizing them to engage in property 
charter operations without limitation as to frequency and regularity. 

In addition the Board adopted a more liberal transatlantic charter policy 
setting forth conditions under which it would issue individual exemptions per- 
mitting charter flights in the important transatlantic market. The earlier 
charter policy had contemplated that no charter exemptions would be granted 
unless the regularly authorized carriers were unable to provide such service and 
movement by charter was essential to the success of the transportation. How- 
ever, on review the Board decided that a less restricted policy was warranted 
in view of the progress of the certificated carriers toward economic self- 
sufficiency, and the need to facilitate transatlantic group travel on a low-cost 
basis. 

The new policy permits noncertificated carriers to transport single-entity 
charters (i. e., charters of ship crews, refugees, etc., where there is no pro- 
ration of the charter price among the individuals being transported), and 
charters of military personnel on furlough irrespective of whether regularly 
certificated carriers are able to handle such transportation. In this area, the 
services are directly competitive with those of certificated air carriers. Subject 
to first refusal by the certificated carriers, the new policy also permits the trans- 
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portation by noncertificated air carriers of groups of persons where the charter 
price is prorated among the members of the group. 

Since the difference between the maximum amount of competition consistent 
with the statutory objective of fostering sound economic conditions and excessive 
competition cannot be determined with mathematical precision, there has been 
and undoubtedly will continue to be differences of opinion as to whether more 
competition is desirable in any given case. However, looking at the amount and 
the intensity of the competition that has come about under the cases I have 
referred to and under earlier decisions of the Board, I am convinced that the 
record will not support the view that from an overall standpoint the Board’s 
policy on the authorization and maintenance of competition has been unduly 
restrictive or inconsistent with the objectives of the act. 

The major criticism of the Board’s actions as they affect competition in the 
route field appears to be directed not to the establishment of more competition 
among the existing scheduled carriers, but to the authorization of operations by 
entirely new carriers not now holding certificates of public convenience and 
necessity. Put another way, the question posed is one of the extent to which 
there should be freedom of entry into air transportation. 

Even this, however, poses the problem too broadly, since during its existence 
the Board has authorized a large number of new companies to enter the air 
transportation field. It certificated 23 local service carriers with a route struc- 
ture covering the Nation. It certificated Trans-Pacific Airlines to compete with 
Hawaiian Airlines within Hawaii. It certificated Riddle Airlines and American 
Air Export & Import Co. to operate exclusive all cargo service on a scheduled 
basis between major northern points and points in the south. It certificated 
Slick Airlines and the Flying Tiger Line to operate scheduled transcontinental 
cargo services. It certificated Aerovias Sud Americana to conduct freight service 
between Florida and points in the Caribbean. 

It certificated Mackay Air Transport and Midget Airlines to operate between 
Florida and the Bahamas. It certificated Seaboard and Western Airlines to 
operate a scheduled transatlantic cargo service. It certificated three new com- 
panies to conduct experimental helicopter services in the metropolitan areas of 
New York, Chicago, and Los Angeles. It certificated American Overseas Airlines 
to operate a transatlantic route. It granted exemptions to a large number of 
irregular carriers to provide supplemental services. And, it issued an exemption 
permitting the operation of an unlimited number of air freight forwarders, both 
domestically and in foreign air transportation. None of the companies receiving 
these awards was engaged in air transportation at the time the act was passed. 

Admittedly, the operations of the new companies that have been granted au- 
thority account for only a small part of the total traffic handled by all air car- 
riers. However, in looking at the awards I think it should be kept in mind 
that certain of these carriers are as large as were some of the so-called “grand- 
father” carriers at the time the act was passed, and that with the continued 
development of civil aviation and technological advances there is no reason to 
believe that through normal growth and further route awards their strength 
and importance will not continue to increase. Thus, while I do not intend to 
compare these carriers with the larger trunkline carriers, I think these Board 
actions add up to substantial awards. This is particularly true, I feel, when it 
is realized that the actions were taken under a statute which prohibits the 
operation of new air services without first proving that they are required by 
the public convenience and necessity; and in a field in which, by congressional 
mandate, there were already 23 “grandfather” companies at the time the regula- 
tory task began. I also think they make it clear that the opportunity to enter 
the air transportation field is not closed to those new companies who are willing 
and able to experiment in undeveloped areas and thereby further the development 
of air transportation. 

In the final analysis, therefore, it appears that the complaint about the Board’s 
actions affecting competition in the route field goes primarily to its failure to 
authorize new companies to operate scheduled services in the domestic trunk- 
line field. The facts as to what has transpired are clear. In every instance thus 
far in which the Board has found that additional and competing passenger 
trunkline services on high density segments are required by the public con- 
venience and necessity it has concluded that the objectives of the act would be 
better served by the award of the route to a carrier already holding certificate 
authority than to a new company. 

The Board, of course; is aware that the entry of new companies might pro- 
vide certain benefits that are not supplied, at least immediately, by existing 
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carriers. But this gives only a part of the picture. I will not take up the com- 
mittee’s time with a lengthy historical discussion of the Civil Aeronauties Act. 
However, I would like to mention briefly a few facts that are highly pertinent 
to the entire matter now under discussion. In the act, Congress provided that 
companies which had operated continuously during a specified “grandfather” 
period, upon proof of that fact only and without meeting the tests of public 
convenience and necessity laid down for future requests for operating authority, 
should be granted permanent certificates authorizing them to continue operations 
over the routes they had been serving. 

In addition, Congress in recognition of the importance of developing a sound 
and strong air transportation system and of the then critical state of the industry, 
provided that in fixing mail rates the Board should take into account the need of 
each carrier for compensation for the transportation of mail sufficient to insure 
the performance of the mail service and, together with all other revenues of the 
carrier to enable it, under honest, economical, and efficient management, to main- 
tain and continue the development of air transportation to the extent and of the 
character and quality required for the commerce, the postal service, and the 
national defense. Or stated in the simplest terms, Congress provided for the 
payment of Government subsidy. 

I think most people will agree that it was fair and just that the companies 
which had pioneered in laying the groundwork for our civil air transport system 
should have been given authority to continue their services on some secure basis 
and, considering the importance of a sound system of air transport to our 
national welfare, that Congress was wise in providing for Government financial 
assistance to support needed carriers and services until they became able to stand 
on their own feet. However, it was inevitable that those two important pro- 
visions would pose problems, and from the outset they did and have continued 
to do so. 

The carriers that were granted “grandfather” certificates varied widely in size 
and strength, and their routes, which had been set up primarily on the basis of 
the needs of the postal service and awarded through competitive biddings, differed 
greatly in productivity. At the time the act was passed, and for some time there- 
after all of the “grandfather” carriers required Government financial assistance. 
However, some of those carriers were so weak that no matter how necessary to 
the public the services they were originally authorized to perform might be and 
how efficiently they might perform those services, they had little prospect of 
achieving commercial self-sufficiency under those authorizations. 

Nor was the problem merely one of reducing subsidy. Apart from that con- 
sideration, it was apparent that the smaller carriers, unless strengthened, would 
be unable to offer effective competition to the larger and stronger companies in 
the markets in which they were competitive. 

This knotty problem, of insuring effective competition among our carriers, on 
the one hand. and simultaneously reducing the dependance of all our earriers 
upon Federal subsidy support, on the other, has occupied a major portion of the 
Board’s time and effort ever since 1938. 

Through a series of new route cases the Board has strengthend and improved 
the airline systems of every one of our domestic trunklines. . Particularly in our 
most recent decisions, to which I have earlier referred, the Board has concen- 
trated upon strengthening our smaller domestic trunklines. As a matter of fact, 
the new routes granted by the Board to these smaller carriers have been so sub- 
stantial that it is no exaggeration to state that there is no resemblance between 
their present systems and those which the Congress authorized under the 
“grandfather” clause. 

I stress this since, in a very practical sense, the Board can claim today that it 
has created a minimum of six brandnew, strong trunklines in this country and 
in that sense the Board has, in fact, brought new blood to our domestic air trans- 
port system. Given time to absorb their new route grants and exploit the lucra- 
tive markets to which they have recently been introduced, these carriers will, I 
am sure, fulfill the role established for them by the Board. 

As I shall point out later in detail, the Board and these carriers have also 
succeeded in almost entirely eliminating their dependence on Federal subsidy 
support. I might mention here that while in 1938, total mail pay was $16 mil- 
lion, as compared with other revenues of only $27 million, the mail pay total for 
the trunks in 1954 was $36 million, compared with other revenues of $936 mil- 
lion. This $36 million mail pay total in 1954, included only $3,880,000 of 
subsidy. 
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Finally as to mail pay subsidy, it became my duty, shortly after becoming 
Chairman 1 year ago, to come before the Congress and request a subsidy appro- 
priation. The Congress gave us $52,500,000 for the entire industry. Within a 
few weeks, gentlemen, we will again appear before the Appropriations Commit- 
tees of Congress, but this year I am pleased to report that I shall ask for only 
$20 million for industry subsidy, substantially less than half of last year’s 
appropriation. 

Thus, competition has been tremendously increased while at the same time 
there has been a fantastic drop in subsidy paid by the American taxpayer. 
Services to the public expand and increase, yet subsidy—the cost to the pub- 
lic—has dropped radically. 

In large measure, this explains why, when additional services have been found 
to be required on a strong and profitable route, the Board has had a real incen- 
tive in attempting to carry out the mandates of the act to select an existing 
carrier rather than a new company. This incentive is still there. In the recent 
New York-Chicago Service case, which I referred to earlier, the Board, in making 
certain route awards to Capital Airlines rather than to a new company or to cer- 
tain other certificated carriers, said this: 

“New services authorized for Capital are suitable for operation by a regional 
carrier, and capable of contributing substantially to the strengthening of Capi- 
tal’s system, an objective of great importance in the sound development of a na- 
tional air transport system and in perfecting the Nation’s route structure. 

“The need of a carrier for additional strength is a significant factor in selection 
of carrier where the strengthening is not required for the advantage of the in- 
dividual carrier as such but for the sound development of the national system 
of which it is a part. 

“* * * Grant of a completely new route to a new carrier would preclude 
the public benefits flowing from improvements in the route patterns of existing 
carriers.” 

There are, of course, other factors that argue in favor of selecting an existing 
carrier rather than a new carrier. Since the prime objective is the best possible 
service to the public consistent with the development of a sound air transporta- 
tion system, it must be recognized that an existing carrier has much to offer 
over a new company. The ability to provide maximum through service and the 
ability to integrate the new route into the existing operations at lower cost than 
would be possible by a carrier not already operating are considerations that might 
be mentioned. 

I do not believe anyone can state categorically whether the policies of the 
Board over the years in the award of new route authorizations for domestic 
trunkline passenger operations have been those best calculated to carry out any 
one objective of the act. However, I think it is beyond doubt that under those 
policies and, in important part, as a result of them, there have been real ad- 
vances and achievements that have been in furtherance of all the objectives 
of the act. A large number of communities have received air service for the first 
time and the overall pattern of available services has expanded and improved. 
Both the amount and the effectiveness of competition in the markets has ma- 
terially increased. 

The carriers that make up the trunkline group, including those that were mar- 
ginal at the time the act was passed, have grown stronger and have achieved a 
stability that today places them ina position to fulfill the obligations to the public 
they have assumed under their certificates. There has been a continuing decrease 
in the amount of subsidy required, and today most carriers in the trunkline group 
no longer receive “need” mail pay. In relation to the amount of service provided, 
mail pay for domestic operations has declined from 58.1 percent of all other 
revenues in 1938 to only 6.4 percent of all other revenues in 1954. This means that 
in 1988 the government contributed 58 cents for each dollar the carriers received 
from commercial sources. Today the Government pays only 6.4 cents for each 
dollar of carrier commercial revenue. I would like to emphasize that this 6.4 cents 
is almost wholly for the actual cost of carrying mail, not for subsidy. This, in 
large measure, is due to the fact that as the development of air traffic has justi- 
fied the authorization of additional services, route grants which have given small 
regional carriers access to major medium and long-haul traffic markets have re- 
sulted in bringing about more balanced route strength within the industry. 

There is, of course, still a marked disparity in the size of the various trunk- 
line carriers and in the extent of their relative participation in the traffic market. 
From a historical standpoint, during 1938 the so-called Big Four accounted for 83 
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percent of the total revenue ton-miles produced by all certificated domestic car- 
riers. By the end of 1946, their participation had dropped to 68 percent. How- 
ever, for the calendar year 1955, the most recent period available, their share had 
risen to 73 percent. 

I, personally, do not believe that any of our carriers have reached a point where 
their size per se is a rea] danger to the continued sound development of our air 
transportation system. Nor do I believe that their size and degree of participation 
in the market indicates either that there is not intensive and effective competition 
in air transportation today or that the Board has failed to carry out the mandates 
of Congress. On the other hand, while I do not believe that Congress intended or 
that it would be wise either o eliminate any existing carrier’s opportunity for 
normal growth or to attempt to reduce all carriers to the lowest common denomi- 
nator, I feel that it is imperative to achieve and maintain a reasonable balance be- 
tween carriers that will insure the sound competition necessary to the continued 
development of the Nation’s air transportation system. This belief played a large 
part in my vote in the decisions I have referred to. While it is still too early to 
evaluate with certainty, precisely what the long range effects of the awards in 
those cases will be, it is my opinion that they will assist materially in bringing 
about the balance I have referred to. 

Since the maintenance of competition is, of course, equally important as the 
establishment of it in the first instance, I would like to turn now to the Board's 
administration of the provisions of the act relating to the control of intercorporate 
relations. As the committee is aware, the Civil Aeronautics Act makes unlawful 
without prior Board approval certain mergers, consolidations, and acquisitions of 
eontrol, and certain interlocking relationships involving air carriers. It further 
requires that specified types of contracts or agreements to which an air carrier 
is a party shall be subject to approval by the Board. Approval by the Board in 
accordance with the provisions of the act exempts the transaction, relationship, or 
agreement from the provisions of the antitrust laws. 

Notwithstanding this power to exempt, the act leaves no doubt that Congress 
intended to make the impact of the various transactions on competition a prime 
consideration in determining whether the transactions would be in the public 
interest and should, therefore, be approved. This is clearly indicated by the 
fact that in setting forth the tests for determining whether a proposed consolida- 
tion, merger, or acquisition of control shall be approved, Congress did not rely 
solely on the standards of public interest set forth in the declaration of policy 
of the act, although those standards are the same ones applicable to determina- 
tions of public convenience and necessity which, as I have pointed out, make 
competition one of the elements to be considered by the Board. 

It went beyond this and provided that the Board shall not approve any such 
transaction which would result in creating a monopoly or monopolies and 
thereby restrain competition or jeopardize an air carrier not a party to the 
transaction. It further provided that if the applicant for approval is a carrier 
other than an air carrier, the Board shall not approve the transaction unless it 
finds that the transaction will promote the public interest by enabling the nonair 
carrier to use aircraft to public advantage in its operation and will not restrain 
competition. 

In dealing with applications seeking approval of consolidations, mergers, and 
acquisitions of control the Board applied the congressional mandate strictly and 
it refused to approve transactions that might substantially lessen competition or 
materially upset the competitive balance in the industry. 

The Board’s view of the congressional policy was spelled out as far back as 
1940 in the first control case coming before it. There United States Air Lines pro- 
posed to acquire control of Western Airlines. The Board recognized that the 
merger would improve transcontinental passenger service. However, it pointed 
out that the combination would give United direct access to the entire Pacific 
coast and would enhance its advantage in the market with adverse effects upon 
its competitors. The Board there said this: 

“It is the concentration of ownership and control which is fatal to the operation 
of a competitive economy. To allow one carrier to obtain control of air transpor- 
tation in the west coast area greatly in excess of that possessed by competitors 
would, in our opinion, seriously endanger the development of a properly balanced 
air transportation system in this region; and the elimination of the only inde- 
pendent north and south air carrier west of the Rocky Mountains might be ex- 
pected to retard the promotion of air travel in this direction.” 

This philosophy has been followed in subsequent decisions of the Board on 
applications by air carriers for approval of control relationships. As a result of 
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this unwillingness of the Board to approve acquisitions of control that threaten 
to diminish competition or throw the competitive scales out of balance, the 
transactions that have been approved have been those that joined noncompeting 
companies or companies whose routes were largely complementary and the 
competition between them was of no great significance. The only case I am 
aware of in which a merger was approved that might reasonably be considered 
as having had the effect of eliminating competition to any material extent was 
that involving the acquisition of American Overseas Airlines, 1 of the 3 American 
carriers authorized to operate between the United States and Europe, by Pan 
American Airways, a competitor for traffic to the London gateway. Even there, 
the Board voted to disapprove the transaction. However, under the provisions 
of the act, the power to make the decision in that case rested in the President and 
it was he, acting in his capacity as Chief Executive, who determined in 1950 that 
the approval should be given. 

The stringent congressiona! policy applicable to the acquisition of an air car- 
rier by a surface carrier has been applied even more strictly by the Board. 
In fact, in every case involving such a proposal that has come before the Board, 
the request for approval has been denied. In addition, in those instances in 
which a surface carrier has applied for a certificate of public convenience and 
necessity in its own name, thereby avoiding a relationship falling within the 
control provisions of the act, the Board has treated the requirements of the 
latter provisions as an element properly to be considered in determining public 
convenience and necessity and in every case has denied the certificate application. 

The policy that has been applied with respect to consolidations, mergers and 
acquisitions of control has also been followed in dealing with interlocking direc- 
torates. The Board has consistently refused to approve interlocking relationships 
between two or more air carriers, between air carriers and other carriers, and be- 
tween air carriers and persons engaged in some other phase of aeronautics where 
such relationships gave rise to the possibility of reducing competition or of in- 
terfering with the freedom of the air carrier to take the action best calculated 
to promote its own well-being and the well-being of the air transportation system. 

Since the requirement of the act that contracts and agreements be approved 
by the Board is so broad that it embraces nearly all understandings affecting air 
transportation that might be considered as cooperative working arrangements, it 
would not be practicable or particularly helpful here to attempt to cover in detail 
all aspects of this matter. During a calendar year the Board may have filed with 
it some 1,200 or 1,300 agreements, ranging from such trivial matters as the fur- 
nishing of porter service at an individual airport to such important ones as the 
establishment of the level of fares on important route segments. In between, of 
course, are agreements covering a broad range of subjects and which vary widely 
in the impact, if any, they may have on competition and the policies embodied 
in the antitrust laws. 

Undoubtedly the most important agreements from the standpoint of the com- 
mittee are those relating to the establishment of rates, fares and charges for 
the transportation of passengers and property. The Board has always opposed 
discussions of rates and has refused, except in a handful of cases where extra- 
ordinary and compelling reasons existed, to approve of any such action. 

The Board’s philosophy is stated in its opinion in the air freight tariff agree- 
ment case. The Board said this: 

“We believe that compulsory discussions of local rates must inevitably tend 
toward the discouragement of individual ratemaking based upon competitive con- 
siderations. It is also obvious that a forum for the discussion of competitive rates 
not open to the public nor a regulatory agency presents a situation conducive to 
the establishment of rate levels by agreement rather than by competitive forces. 
Such would be the trend whether the discussions resulted in formal agreements 
or not. Consequently, we conclude that we should not sanction such discussions 
of competitive rates unless we are prepared to abandon the concept of individual 
ratemaking in the air transport field. This we are not prepared to do and we see 
nothing in this record warranting such action.” 

This position was reaffirmed by the Board as recently as January of this year 
in an order refusing to permit the certificated carriers to get together and discuss 
the level of certain joint fares over the new routings that became possible as a 
result of the major route awards coming out of the cases it had decided in preced- 
ing months. The rationale of the Board’s order was as follows: 

“The other group of joint fares represent fares offered by two or more carriers 
between points which are not served by a single carrier. In such cases there is 
no local fare to provide a generally accepted standard for the joint fare so that 
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both the routing and the level of the joint fares is open to negotiation. Ob- 
viously, in such cases industrywide discussions in which the participants in one 
routing between two points have a voice in determination of the fare between 
the same two points over a competitive routing, not only violate the policy of the 
antitrust laws but defeat the Board’s policy in favor of individual faremaking. 
Accordingly, we consider that granting the requested authorization with respect 
to joint fares of this type is adverse to the public interest. Since these joint fare 
discussions are requested because of recent new route awards it is possible that 
some of the joint fares may involve new segments for which local rates have 
not yet been established. It would appear that discussion of joint fares involv- 
ing such segments might unduly influence the fixing of the local rate for these 
segments. * * *” 

There have been, of course, other important agreements in the domestic field 
that because of their possible competitive or antitrust implications have required 
minute examination and careful deliberation. Without attempting to list all of 
the agreements falling within this category, I might mention those that have 
been entered into on an industrywide basis, such as the resolutions of the air 
traffic conference, a group comprised of the certificated air carriers, and vari- 
ous agreements entered into between the Indepenuent Military Air Transport 
Association and the Air Coach Transport Association, organizations made up of 
different groups of irregular air carriers. In considering agreements of this 
type also, the Board has given full weight to both the competition mandate of 
the Civil Aeronautics Act, and the admonition of the Supreme Court in the 
McLean Trucking case that in exercising an exemption power such as this, the 
agency should take into account the policy of the antitrust statutes. I am 
confident that a case-by-case analysis of the Board’s action in the agreement 
field will establish beyond doubt that the Board has acted in accord with the 
policy that Congress intended in vesting the agency with this important power. 

Probably the most difficult problems that faced the Board in administering 
those provisions of the act requiring approval or disapproval of agreements arise 
in connection with the resolutions of the International Air Transport Association 
and the various traffic conferences established under it. Since the organization 
and powers of these bodies and their manner of functioning is complex, I am not 
going into them in detail orally. However, in appendix 1 to my printed state- 
ment there is set forth a detailed explanation of the organization. In short, 
IATA is a nonprofit organization designed to facilitate the discussion and solu- 
tion of the problems arising in international air transportation and the standard- 
ization of practices and procedures. Membership is voluntary and is open to 
carriers operating scheduled international services. The organization’s members, 
among whom are our own international lines, carry approximately 95 percent of 
the world’s international air traffic. The matters on which IATA and the traffic 
conferences functioning under it take concerted action cover an extremely broad 
area and range from agreeing on the rates for the international routes of the 
world to all sorts of detailed and minor practices. 

The Board’s major concern, although not its only one, has been with the 
conference method of fixing rates and its propriety under our concept of com- 
petition and restraint of trade. After concluding that the fixing of rates by 
agreement would not unduly harm the regulated competition contemplated by 
the act, the Board approved ratemaking machinery for a 1-year period subject 
to certain conditions. In reaching this conclusion the Board relied on the fol- 
lowing matters: First, all rates required unanimous consent. Second, even 
after a rate became effective a carrier, after complying with certain conference 
procedures, might put its own rate into effect. And finally, all rate resolutions 
included a provision for their own termination after a reasonable period, thus 
leaving the member free to initiate its own rate. 

I think I need hardly tell you that the situation which has confronted the Board 
has been a difficult one. However, the Board’s power over international rates is 
limited by the act to the removal of discrimination, and it can take no direct 
action to ensure the development of a sound international rate structure. Its 
disapproval of a resolution, therefore, would create an open rate situation which, 
— ae cases, might be less desirable than the situation under the proposed 

A rate. 

Nothwithstanding this, the Board has, and will continue to examine IATA 
agreements in the light of the public interest and to act accordingly. Less than 
a month ago, for example, the Board disapproved a resolution which would have 
increased the first-class passenger fares over the North Atlantic. Shortly there- 
after, and solely because of the question of lack of notice raised by other govern- 
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ments, the Board reversed its action and approved the resolution for a temporary 
— to allow the carriers time to revise the rates in a manner acceptable to the 
oard., 

In granting this temporary approval the Board stated : 

“* * * While we recognize the difficulties which may result from an open rate, 
we believe that a proper solution of the issues here involved is of such import- 
ance to the full development of air transportation in the public interest that we 
are prepared, if necessary, to accept the consequences of an open rate situation.” 

In conclusion, I would like to say that I am a firm believer in healthy competi- 
tion, in civil aviation and elsewhere, and that I have cast my votes as a Board 
member for what I believed would best be calculated to promote and achieve 
the sound competition that would contribute to the development of civil aviation. 
I certainly would not be so rash as to claim that my judgment has always been 
right. But I sincerely believe that on an overall basis, the actions that have been 
taken by the Board during the time I have had an opportunity to see them at 
firsthand will contribute to the congressional policy favoring competition. 


APPENDIX 1 
INTERNATIONAL AIR TRANSPORT ASSOCIATION 
GENERAL DESCRIPTION 


The International Air Transport Association (IATA) was incorporated in 1945 
as a private nonprofit organization designed primarily to facilitate discussion 
and solutions to the many and varied probilenis arising from international opera- 
tions, and standardization of practices and procedures wherever desirable. Mem- 
bership in the association is voluntary and open to all carriers operating sched- 
uled international services authorized by a country eligible for membership in 
the International Civil Aviation Organization (ICAO). The membership pres- 
ently numbers some 70 airline companies, from more than 40 countries, which 
earry approximately 95 percent of the world’s scheduled international air traffic. 

The ultimate authority of IATA is vested in the general meeting, held annually, 
in which each active member airline, regardless of size, has one vote. Direction 
of the continuing affairs is delegated to the executive committee under the overall 
administrative jurisdiction of the director general whom it appoints. The crea- 
tive work is accomplished largely through five standing committees representing 
the broad divisions of financial, legal, technical, traffic and medical matters. The 
membership of these committees is named by the executive committee and serves 
as a representative of IATA rather than as individual representatives of the 
members of IATA with which each is affiliated. Actions and recommendations 
of these committees must be referred to the executive committee, and in certain 
cases to the general meeting, and are not considered binding upon the association 
until so approved. 

TRAFFIC CONFERENCE MACHINERY 


Recognizing the difficulty of standardizing an industry which reflects the 
myriad problems resulting from its worldwide nature, IATA adopted in 1945, by 
unanimous vote of all members present, a resolution providing for the establish- 
ment of a number of regional traffic conferences embracing all areas of the world. 
The purpose of the traffic conferences is consideration of all aspects of inter- 
national operations in all areas with respect to traffic and operational procedures, 
conditions of carriage, and the fixing of fares and rates. While the terms of 
reference for these conferences are established by the general meeting, the con- 
ferences enjoy a considerable degree of autonomy. What they enact cannot be 
changed by any other IATA body, the only recourse being to change by unanimous 
vote of the general meeting the regulations under which the conferences derive 
their authority. Action taken by the conferences is, however, subject to the 
approval of all interested governments. In the case of the United States, such 
review is provided for not only by the requirement of section 412 of the act that 
all agreements affecting air transportation be filed with the Board for approval, 
but also by a condition attached by the Board to its approval of the traffic con- 
ference machinery that such approval does not constitute approval of any action 
of the traffic conference acting pursuaat to the agreement unless the agreement 
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embodying such action is also approved by the Board. In addition, the bilateral 
air transport agreements between the United States and other countries con- 
template the fixing of fares, rates and practices by the traffic conferences subject 
to subsequent approval of the governments concerned. 

There are three separate traffic conference areas: Conference 1 embracing 
the Western Hemisphere, conference 2 embracing Europe, Africa, and the Mid- 
dle East, and conference 3 which covers the area of Asia and Australia. In 
addition, four joint conferences are established to deal with problems related 
to operations between two or more individual areas. Each member of IATA 
is required to be a member of the traffic conference, and where applicable 
the joint conference, for the region in which it operates. Each conference dele- 
gate acts as a representative of the company with which he is affiliated, con- 
trary to the standing committees referred to above. Action is taken by unani- 
mous vote in all cases, each member having one vote regardless of comparative 
size, abstention being counted an ailirmative vote and any member absent being 
bound by the action taken. 

The traffic conference machinery provides for enforcement of agreements 
reached pursuant to that machinery in the establishment of breaches commis- 
sions. Any member may, through the office of the director general, file a com- 
plaint against a member alleging a breach of conference resolutions. These 
complaints, along with arguments of the member complained against, are heard 
by the breaches commission which is empowered to assess penalties as provided 
by the annual general meeting. In additicn, the director general may, at his 
discretion, authorize the IATA Enforcement Office which is under his admini- 
strative jurisdiction to institute an investigation without first receiving a formal 
complaint from a member. If such an investigation reveals substantial evi- 
dence of violation, the case is then referred to the breaches commission for 
appropriate action. The commission acts by majority vote and is bound by 
interpretations of resolutions previously made by it unless the resolution in 
question has been amended by a subsequent traffic conference meeting. 


BOARD APPROVAL OF THE IATA MACHINERY 


The articles of association and the agreement entitled “Procedure for the 
Regulation and Conduct of the Traffic Conferences of IATA,” which established 
the machinery described above, were submitted to the Board for approval pur- 
suant to section 412 of the Civil Aeronautics Act. Section 412, in addition to 
requiring filing of all agreements affecting air transportation, empowers the 
Board to disapprove any agreement fi'ed thereunder found to be adverse to the 
public interest or in violation of the act. To the extent that the Board ap- 
proves an agreement, section 414 of the act relieves the parties from any liability 
under the antitrust laws of the United States. 

By order dated June 5, 1945, the Board approved for an indefinite period the 
agreement embodying the articles of association subject to the express condition 
that such approval was not to be construed as approval of any action taken 
pursuant to the agreement. Approval of the traffic conference machinery was 
granted for a limited period of 1 year so as to provide the Board with an 
opportunity to evaluate the agreement in the light of actual operation. This 
limited approval has been extended for similarly limited periods to June 15, 
1955, at which time it was extended indefinitely subject to a number of con- 
ditions set out in the order. (A copy of this order and the order originally ap- 
proving the traffic conference machinery are attached for reference.) 

The Board’s consideration of the traffic conference machinery was focused 
primarily on the broad power of the conferences to fix international fares and 
rates. Since the Civil Aeronautics Act directs the Board to consider in the 
public interest competition to the extent necessary to assure the sound develop- 
ment of air transportation, it was necessary to determine the extent to which 
the proposed agreement might restrain competition. The Board concluded that 
the regulated competition contemplated by the Act would not be unduly harmed 
by the fixing of rates by agreement between the carriers. The opinion states 
in part: 

“The right of independent action of any carrier, once it has observed the 
eonference procedures, must be scrupulously observed. While an air carrier 
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must place before the conference any rate proposals, and discuss such proposals 
with other members of the conference in good faith, it is understood that 
the carrier, insofar as the IATA rate procedure is concerned, will thereafter be 
free to initiate its own rates if such consultation has not resulted in agreement. 
Indeed, it is our understanding that the purpose of the requirement that the 
conference act by unanimous vote is to preserve the right of any carrier to take 
independent action.” (Order No. 4525, February 19, 1946.) 

In addition, the Board noted that the conference procedures further protect the 
right of the carriers to independent action in that fare and rate resolutions in- 
clude provisions for their own termination. The requirement of unanimity, there- 
fore, cannot work to prevent a change in a previously determined rate. The 
Board’s approval of the machinery made it clear that it would not approve an 
IATA rate agreement which did not include provision for termination within a 
reasonable period. 

BOARD REVIEW OF IATA AGREEMENTS 


The Board’s approval of the traffic conference machinery is conditioned, among 
others, to require filing with the Board, unless specifically waived by the Board, 
of all IATA documents distributed to its members. In this manner the Board 
and its staff keep apprised of the current thinking of the various members 
and the situations which give rise to the resolutions adopted. Prior to each 
annual meeting of the traffic conferences, the Board’s staff reviews the agenda 
and accompanying documentation and meets with the United States carrier 
members of IATA to discuss any problems which either the staff or the car- 
riers may have. The results of this meeting are subsequently formalized in 
a letter to all United States carriers setting forth the Board’s thinking and 
recommendations with respect to the aspects of major significance. The resolu- 
tions adopted at the conference meetings, together with the minutes of the 
meeting, are forwarded to the Board and, after the staff has reviewed the 
action taken, a second meeting is held with the United States carriers at which 
the carriers are asked to clarify and support any of the agreements on which 
the staff requires further information. 

While the Board is empowered by the act to either disapprove or condition its 
approval of any agreement adopted by IATA, the Board’s power, in practical 
application, is extremely limited. Contrary to the situation existing with re- 
spect to the domestic industry, the Board’s authority over international fares 
and rates is limited to the removal of discrimination, after hearing, as pro- 
vided in section 1002 (f) of the act. The Board can take no direct action to 
ensure the development of an economically sound international rate structure. 
It is, therefore, extremely reluctant to disapprove a resolution, or so condi- 
tion it as to relieve the parties from obligation under it, thereby creating 
an open rate situation in which individual carriers may file rates and fares even 
less desirable than those provided by the agreement. In situations of an open 
rate, the fixing of rates falls to the unilateral determination of other govern- 
ments which, for the most part, have direct authority over rates in international 
air transportation. 


APPENDIX 2 
SuBSIDY 


I. STANDARDS IN DETERMINING MAIL RATES FOR SUBSIDIZED CARRIERS 


The mail rate for each carrier is determined pursuant to the act only after 
notice and opportunity for hearing and is subject to judicial review. Many mail 
rate cases are processed by the conference procedure with representatives of the 
carriers, the Post Office Department and the Board, although at any given time 
eases of varying importance are being tried formally before the Board and its 
hearing examiners. The conference procedure, which is detailed in the Board’s 
published rules of practice, has proven to be an economical and efficient method 
of narrowing areas of conflict and expediting the necessary Board determina- 
tions. Whether the informal conference procedure or the formal hearing pro- 
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cedure is utilized, no mail rate is finalized without opportunity for objection by 
interested parties, including the Postmaster General, and the observance of all 
statutory procedural and substantive requirements. 

Once a carrier has been certificated for carriage of mail, provision of mail pay, 
including subsidy in those situations where the carrier demonstrates a statutory 
“need” for subsidy, is made mandatory by the act for the duration of the carrier’s 
operations under its certificate. The policy of the Board has been to establish 
a subsidy rate, where required, in an amount sufficient to cover the carrier’s 
operating loss incurred under honest, economical and efficient management and 
provide it an opportunity to earn a fair return (after taxes) on the investment 
used and useful in the carrier’s air transportation services. The Board cus- 
tomarily provides domestic carriers reasonable opportunity to earn a return of 
8 percent on such investment; and international carriers, because of the greater 
risks involved, 10 percent on the recognizable investment. However, in its 1954 
decision in the Translatlantic Mail Rate case, involving Pan American World 
Airways, Inc., and Trans-World Airlines, Inc., the Board reduced the earnings 
element to 9 percent for United States international carriers as a group. 

Neither the act nor the Board guarantees that each carrier will earn a profit 
at the above levels, but the rates are established so as to provide reasonable 
opportunity to do so under conditions of honest, economical, and efficient man- 
agement. In other words, as construed by the Supreme Court, the Statute em- 
bodies a public utility rate regulatory pattern, under which losses incurred by 
carriers in past years while on closed rates cannot be made up with subsidy in 
fixing future rates; and at the same time, profits—if any—exceeding that fore- 
cast at the time the rate was established, and normally due to improved man- 
agerial efficiency, cannot be recaptured by the Government. However, the Board 
has the power under the act to reopen rates on its own initiative. Pursuant to 
this power, the Board maintains a continuing review of all established mail rates, 
and has reopened numerous rates, including those of self-sufficient as well as 
subsidy carriers. In this manner, the Government ultimately reaps the benefit, 
through decreased mail payments, of the economies effected by the carriers— 
economies which management has maximum incentive to develop because, while 
operating under a closed rate, the carrier bears the risk of losses but at the 
same time has the benefit of bettered earnings resulting from improvements 
in operations, 

The total of the subsidy in any given case depends upon the volume of service 
and extent to which the revenues of the carrier from all commercial sources 
(including the service mail payments from the Postmaster General) fail to meet 
its prudently incurred costs. In establishing mail rates since 1938, the Board 
has developed ratemaking principles of general applicability to implement the 
mandate of section 406 (b) of the act that only those losses which are incurred 
under “honest, economical and efficient management” shall be underwritten with 
subsidy. Therefore, the basic determinations in mail rate cases involve (1) 
reasonableness of capacity operated, (2) reasonableness of costs, (3) the proper 
investment base to be recognized for rate purposes and the related fair return; 
and (4) the amount of revenue to be recognized for rate purposes. 

While the Board has no power to limit the number of schedules operated by 
a certificated air carrier, it can and does refuse to provide subsidy for schedules 
instituted by management which, from a business standpoint, do not appear to 
carry any hope of being profitable or are otherwise not justified. The Board has, 
in many instances, decreased the subsidy which would otherwise be required by 
refusing to underwrite nonproductive operations over various segments of a 
carrier’s routes. 

One important technique employed in determining the reasonableness of 
costs is comparison of the expenses of any given carrier wth those of like car- 
riers. Where one carrier’s costs exceed those of comparable carriers, the ex- 
cess will not be recognized by the Board unless there may be circumstances 
which clearly justify doing so. The Transatlantic Mail Rate case decision, in 
which Pan American was held to the level of the yardstick carrier—TWA— 
illustrates the application of this comparative technique in administering the 
subsidy provision of the act. Apart from costs not allowed as the result of 
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application of the comparative technique, various other expenses are not al- 
lowed based upon differing considerations. For example, it is the firm rule of 
the Board that expenses in the nature of charitable contributions, costs of enter- 
tainment, or excessive salaries will not be underwritten with subsidy. 

In determining the recognizable amount of revenues, all sources thereof are 
scrutinized. In the case of profits earned by carriers for services performed 
in the military airlift operations, for example, the amount of such profit has been 
accounted for in determining the subsidy required by such carriers and the 
subsidy correspondingly decreased. Net revenues from other types of transac- 
tions, such as charters and sales of aircraft and equipment, are similarly de- 
ducted in determining a carrier’s subsidy requirement. The expansion of this 
“other revenue” concept to cover income from affiliates or subsidiaries of air 
carriers has been effected in the recent Transatlantic Mail Rate decision. 

The procedures of the Board provide for a continuous review, on as extensive 
a basis as its resources will permit, of the overall situation with respect to the 
subsidized carriers. Their operations are reviewed to determine whether par- 
ticular. services have become so costly as to require elimination completely 
or whether the carrier’s route structure should be modified in such manner as 
to decrease its dependence upon the Government for subsidy. Moreover, the 
level of commercial rates for the transportation of passengers and property is 
carefully watched. 

It is also the Board’s policy to maintain a continuing review of the financial 
results of each carrier operating under a final mail rate, so as to permit re- 
duction of the rate itself where a decreasing subsidy requirement is indicated. 
In December 1954, pursuant to this policy, the rates of the following carriers 
were reopened and substatially reduced: Alaska Airlines; Braniff (both domestic 
and international) ; Northern Consolidated ; Pan American Latin American Divi- 
sion ; and Panagra. 

However, this continuing review is not confined to the subsidized carriers, 
but extends also to carriers on subsidy-free rates. During 1954, the Board re- 
opened and in 1955 reestablished new service rates for all domestic carriers. 
As the result of such action, the service mail payments by the Postmaster Gen- 
eral were reduced in the aggregate on an annual basis by more than $5 million. 

Similarly, in the field of service mail rates for the international carriers, re- 
opening and reduction of the then current rates was effected by the Board during 
1955. 

II, SUBSIDIZED CARRIERS 


The Board publishes annually a report identifying those carriers which re- 
quire subsidy and the estimated amount of subsidy in such cases. A copy of 
this report, published in September 1955, is attached. Since the issuance of 
the September report, the Board has revised the estimates. Accordingly, there 
is also attached a table showing the current estimate of the subsidy for each car- 
rier for the fiscal year beginning July 1, 1956. 


Estimated subsidy accrual for air carrier operations during fiscal 1957 


Domestic trunklines: Local service operations— 
Colonial Continued 
Northeast 77 Continental (Pioneer). $859, 000 
a Southern 1, 742, 000 
Total 2, 187. 000 Southwest____________ 943, 000 
ae SS Trans-Texas_____.-_--_ 2, 532, 000 
Local service operations : West Coast 1 
Allegheny 1, 682, 000 
Bonanza 1, 092, 000 
2, 094, 000 
Frontier 2, 581, 000! | Helicopters : 

Lake Central 1, 459, 000 Helicopter___.-__..__- 418, 000 
Mohawk 652, 000 Los Angeles_.__.._____ 947, 000 
1, 837, 000 New York 
2, 421, 000 
2, 061, 000 
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Estimated subsidy accrual for air carrier operations during fiscal 1957 


States-Alaska operations : " 
chests epee encgcne enon REN SEARING I icerscctlieeeccateiaiegionesaminns 789, 000 


a 1, 146, 000 
CN CRIN ECT oes ntietcrinnwen 1, 377, 000 
tree haaccisnctlac ek iaeede aa cee 8, 312, 000 
Intra-Alaskan operations: 
MI ai iia te Bhi ett palaniinhepacaiiien ect ptitin pei ilinasitatinipiacien ears caenalniilpipital 854, 000 
I ID SE i hih biecceseieneenscnsenintiel lah mamplinclbe tecattcalihiisinnssiniialialili tt tad 312, 000 
I i licences pce alee lgatiinlins i cities ata a ca liliccipanianitasitas ata a 49, 000 
ioe oe Na knee, ca cs cach on cnc oreo eatiad eo acomsenamammeniaatiit 270, 000 
Bl i hal ah Sith is cesnstiaeionncctchereesshiibenniigasiar nang tie 236, 000 
Brea oan: Gem i a a i sn eigen ts eaampegeued 742, 000 
NE RUIN gs oars stn cette al Sr ndccte oon ee ican 460, 000 
SI os ccichcaepit A clones MET celdaleniiesonienasypinneiaenitientnidn penesiiaira teeta aaeanMam al cath 20, 000 
Fa ili ii creep nites ite eh ghelliniinia ascitic ill crete ciate alee. 731, 000 
ice cevrensaptasenaiacoscnhalitt ciel dettin scibiislechicsdboniadasteienttettiastidinatadia neuen 3, 674, 000 
Hawaiian operations: 
A eS capseeniipeiadienennimeniioncie kein 243, 000 
Pe ince nen blige Aap tied than nnesctsnqeingninitapanmvaiatitle 50, 
I< ccticaietsniiecahinilt dst ecrei lel Dot esetercanmepunaaiepiginianbdeiitanedeaseiiamiiaaaal 293, 000 
Trans-Atlantic operations: 
Pan American (Atlantic Division) ............................ 2, 273, 000 
FOR iniatentcenntgierd bbb mncnsictinaninentcciipinpiniinhntistimmuiaa nse 
I 5B oS hh ted nnn ncrseenseonehiice cnn techni eciamicgs camila 2, 273, 000 
Trans-Pacific operations : 
raid ta hite lip NEES eS dite preercneinsepasiescpcicisositaiesiscnrreaerensg on etnies Cuiteaiaamielidds tae 
ee ee ee se ee 
Se iptsnteer enced late Deciicincarwiisitniiinnminsntinlaichnaignsati eee Me ameeee ods 
Latin American operations: 

I sci lhe ehh hoe vcsectininstsiensiciecaiensvenbclinadecieansacncisliiatgl Media 687, 000 
I cc sacesteineinsgeppysttte a akcaanncestciaicasieia acme 49, 000 
AI UI stan ne cen ccna css does de elas 6, 227, 000 
Pan American (Latin American Division) ......__.____________ 6, 227, 000 
eI scenes cicada tic nins acc a cha intiictaindaaach dite wees aE 1, 173, 000 

TOR since elit i alice lin nite inks iia tance tii laieaibiin tated 8, 136, 000 

Be ie in tlikickicnronnk<anncansiashaittingaeptwaistabiecnnsbpatiiecaih cpa 46, 486, 000 


77632—57—pt. 1, vol. 1-26 








380 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


APPENDIX 3 


Taste I.—OCompetitive status of 50 leading domestic segments,’ September 1940 


Segment 


1. Miami-New York 

. Los Angeles-New York 

. New York-San Francisco 

. Chicago-New York 

. Chicago-Los Angeles 
Chicago-Miami 

Los Angeles-San Francisco 
Chicago-San Francisco 

. Detroit-New York 

. Detroit-Miami 

. New York-Washington 

. New York-Seattle 

. San Francisco-Washington 
. Boston-New York 

. Los Angeles-Washington 

. Houston-New York 

. San Francisco-Seattle 

. Los Angeles-Seattle 

. New York-St. Louis 


Detroit-Los Angeles 

New York-Tampa 
Chicago-Washington 

New York-San Antonio. ..-..---. 
Boston-Los Angeles... _......-- 
New Orleans-New York 
Cleveland-Miami__--_-....--- we 
Minneapolis-New York 
Boston-Miami.-.........----.- 


Miami-Washington 

New York-Pittsburgh 
Miami-Philadelphia 

Boston-C hicago -_- 

Kansas City- -New York.. 
Boston-San Francisco 
Chicago- Philadelphia 
Chicago-Seattle 

Denver-New York 

. New. York-West Palm Beach-- 
. Buffalo-New York 

Chicago- Detroit 

. Cincinnati-New York-.-_...-..-.- 
. Cleveland-Los Angeles 

. Chicago-Tam 

. Detroit-San 

. Los Pee titmasiis 

. Los Angeles-St. Louis 

. Milwaukee-New York 


2 
3 
4 
5 
6. 
7. 
8 
9 
10 
11 
12 
13. 
14 
15 
16, 
17 
18 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41 
42 


> 
~ 


SSersar 





and February 1956 


September 1940 February 1956 2 


EAL, NAL. 
AAL, TWA, UAL, 
L, TWA, UAL. 
CAP, NWA, TWA, UAL. 
TWA, UAL, CAL. 
EAL. 


, UAL. 
AAL, CAP, NWA, TWA. 


AAL, EAL, BNF, CAP, DAL, TWA. 
NWA, UAL. 
AAL, TWA, UAL. 


, UAL. 
L. 


CAP, UAL, TWA. 


AAL, CAP, TWA, UAL. 
AAL, EA 

AAL, TWA 

FAL, CAP, ‘DAL. 


EA 

CAP, NWA. 

EAL. 

EAL, DAL, CAP. 
EAL .NAL. 

CAP, TWA, AAL, UAL. 
EAL, NAL. 

AAL, TWA, UAL, 
TWA ,UAL. 


AAL, "TWA, UAL. 
TWA, UAL, CAP, 


AP. 
AAL, CAP, NWA, TWA, UAL, 
AAL, TWA, 
AAL, UAL, TWA. 
EAL. 
AAL, UAL. 
WAL. 
AAL, TWA. 
CAP, NWA. 





1 Ranking based on passenger-miles—September 1953 and March 1954 air traffic surveys. 

3 With the exception of the carriers awarded nonstop authorization as a result of the Rew York-Chicago 
case decided Sept. 1, 1955, the Denver Service case decided Nov. 14, 1955, and the Southwest-Northeast 
Service case decided Nov. ! 21, 1955, for which no traffic history is available, carriers with less than 10 percent 


of total traffic on segment are not listed. 
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APPENDIX 4 


Major markets* served by 1 carrier only where competition was authorized in 
the area cases decided in the last year 














Number 
of carriers 
Major market Carriers serving ? Carriers added currently 

author- 

ized 

Atlanta-New York................ Eastern......... Capital and Delta....................... 3 
Buffalo-New York.............-..- American_____.. Ns ioe occn ce tisaiindsiaibitmonienasia 2 
Chicago-Denver......-....-...... Ws acnn enc Continental and Trans-World_..._.._._- 3 
Cleveland-Los Angeles............]..--. icant RP OT cin cn dRsancescdahoonsende 2 
Cnn MI 8 nk es a ec mmaieesoned 2 
Columbus, Ohio-New York-..-..... UT = 8 DI io oo Sa cnccneccccecenns 2 
Dallas-New York................- American______- I ict a dics cninipec cscs 3 
Dayton-New York-.......-....-..- Ce ct MN as ener eneerenaeesces 2 
Denver-Los Angeles-_--...........- De as Continental and Trans-W orld_........_- 3 
Denver-New York...........-..._j----. i ninicinve tut _ Ea ET < 2 
Denver-San Francisco. .........--|----- ie Western and Trans-World.._.......___- 3 
Detroit-Philadelphia_.._........._}-.-.- csi te thd lee iti aatcd anion dhndanmdvsinee 2 
Detroit-San Francisco----.----..-- cee Waa Poe American * and Trans-World 3__._._- ana 3 
Houston-New York......-..-....- Hasterm......... Delta, American,’ and Braniff #_._...___ 4 
Kansas City-Los Angeles________- Trans-World_...| United and Continental__............... 3 
Kansas City-New York........._/-..-- ee ll EE eee 2 
Los Angeles-Pittsburgh.__........|----- atin ntanies i pee cca adibcinenenmnine 2 
Memphis-New York......_.._.__- | American. _____- Braniff and Capital. ...................- 3 
New Orleans-New York ..-_-...-.- Rasterm.......... I ii ce neinicinnadilinid 3 
New York-Tulss.......<<6.<.<-.... American. -_-_---- Braniff and Trans-World_..-.._......._- 3 
Salt Lake City-San Francisco-.__- Vata cence init iteiis she kmatehcinncesgen 2 





1 Pairs of points in the top 100 pairs in terms of passenger-miles flown in September 1954, 

2 Where another carrier is authorized but did not carry 10 percent of the number of passengers carried by 
the predominant carrier it is considered that service is provided by only 1 carrier. 

31 intermediate stop required. 
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MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


Corrections to data submitted by the Civil Aeronautics Board to the House Anti- 
trust Subcommittee on rate of return on average total investment and average 
equity investment of domestic trunk and international air carriers 


APPENDIX 7 





Domestic operations: 
Branift: 
=a 


1954 
TWA: 1952 . 
International operations 
Braniff: 1952 


1 No change. 


Rate of return on aver- 
age total investment 


Data sub- | Corrected 
mitted data 
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—14.2 


Net profit (thousands) 


Data sub- | Corrected 
mitted data 


$1, 570 
990 
227 
651 
961 


APPENDIX 8 


Rate of return on aver- 
age equity investment 


Equity earnings 
(thousands) 


Data sub- | Corrected 


mitted 


Average total invest- 
ment (thousands) 


Data sub- 
mitted 


Average equity invest- 
ment (thousands) 


Data sub- | Corrected 


mitted 
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The CHatrman. Commissioner, I am going to show you a bill, 
H. R. 9762, which I have offered, and I am going to give you this 
copy of that bill with a statement which I appended to it. I would 
like you to take it and, when you return next week, I would like to 


have your comment on it, if I may. 

It concerns the operation of the Sherman Act vis-a-vis the civil 
Aeronautics Act. I do not need to have your comments now, but—— 
. = Riztey. You mean by that, Judge, I am coming back next week, 

take it. 

The CHarrman. We understand that we are having a session here on 
Monday, but we also will have a session on Wednesday. The gentleman 
from Pennsylvania cannot be here on Monday, and I hope to have 
Commissioner Denny here on Wednesday. I hope both you and Mr. 
Adams can accompany Commissioner Denny on Wednesday. 


Is that agreeable? 
Mr. Riziey. As I understand, you want Colonel Denny here on 


Wednesday. 
The Cuarrman. Is that all right? 
Mr. Rizixy. Yes, that will be all right. 
The Cuarrman. Is that all right with you, Commissioner Adams? 
Mr, Apams. Yes, certainly. 
The CHairman. We will have a session on Monday. 
Mr. Riziry. We will try to have our comments on this bill 
The Cuarrman. Yes. Take it with you. 
Mr. Riziey (continuing). By that time. 
(The press release and bill are as follows :) 


{For immediate release, March 6, 1956] 
CELLER BILL CALLS FOR INCREASED COMPETITION IN REGULATED INDUSTRIES 


Representative Emanuel Celler (Democrat, New York), chairman of the 
House Judiciary Committee and also chairman of its Antitrust Subcommittee, 
today introduced a bill to amend the Sherman Antitrust Act to declare the 
primacy of free enterprise. Mr. Celler issued the following statement: 

In the administration of their statutory responsibilities Federal regulatory 
agencies such as the Civil Aeronautics Board, Interstate Commerce Commission, 
and the Federal Maritime Board, have approved exemptions from the antitrust 
laws which are not necessary in the public interest. The effect has been un- 
necessarily to shelter companies in these industries from new competition. 
Furthermore, in disregard of competitive values Federal commissions and boards 
have permitted companies in regulated industries to fix prices, enter into dis- 
criminatory arrangements, and engage in boycotts under sanction of law. Such 
activities are widespread in the airline, shipping, and railroad industries. 

This bill would meet these problems by having Congress declare it is the 
policy of the United States to maintain to the maximum extent practicable the 
American system of free competitive enterprise embodied in the antitrust laws. 
The purpose is to establish a guide for administrative agencies, regulatory 
bodies, and the courts in the exercise of their powers over business and ar- 
rangements involving exemptions from the antitrust laws. It creates a 
presumption in favor of free enterprise which will assure that our antitrust 
policy favoring competition is not subordinated unless this is found necessary 
to attain other objectives established by Congress. The bill makes it clear that 
Congress in authorizing administrative bodies to regulate business and industry 
intended such regulation to supplement and not to supersede our system of free 
competitive enterprise, 

During the depression era of the 1930’s the United States abandoned in large 
part its traditional antitrust policy in favor of expansive Government planning 
and regulation of almost all industry. Much of the existing legislation regulat- 
ing business and industry with concurrent antitrust exemption was developed 
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during this period of desperation. It is time for Congress to reassert positively 
its belief that while it recognizes that competition alone will not always protect 
the public interest adequately, departures from antitrust norms should be kept 
to a minimum and that competition shall be preserved and encouraged in the 
regulated industries except where it appears that overriding statutory objectives 
cannot be achieved under competitive conditions. 

Subsequent to the enactment of regulatory legislation, moreover, rulings by 
administrative bodies and judicial decisions have unduly expanded authorized 
exemptions from the antitrust laws. Regulatory bodies and the courts have 
vacillated in the weight required to be afforded to antitrust objectives in deter- 
mining the public interest. This bill establishes a guide so that there will be 
greater consistency in administrative and judicial action in this area. 

The bill would declare it the policy that where Congress has authorized regu- 
lation of entry into a business or industry such authority is not intended for the 
protection of private concerns presently in the industry. Such regulation is 
authorized only for the purpose of promoting the public interest. 

Under the doctrine of primary jurisdiction, the courts of the United States 
have declined to give relief against allegedly unlawful restraints of trade if 
it appeared that administrative agencies have been vested with authority to 
approve some or all of the activities challenged as illegal. The courts have 
withheld their powers in these cases out of deference to superior technical expe- 
rience, commonly referred to as “expertise” of the regulatory agencies. 

As applied to private antitrust actions this doctrine may have merit. One 
result of the application of this doctrine of primary jurisdiction, however, has 
been that the Attorney General has been ousted from his prescribed duty to 
enforce the antitrust laws and, in regulated industries, business firms involved 
in activities illegal under the antitrust laws have been granted a greater immu- 
nity than intended by Congress. 

As this doctrine of primary jurisdiction has been construed by the courts, the 
Attorney General appearing for the United States in its sovereign capacity to 
prevent and restrain violations of its criminal laws has been relegated to the 
position of a supplicant before regulatory bodies. Moreover, under existing judi- 
cial decisions, the Attorney General must go to the administrative agency even 
if that body has never approved the activities being attacked by the United States 
and no exemption from the antitrust laws has been obtained. In addition, the 
Attorney General has been barred from prosecuting persons aliegedly in violation 
of the antitrust laws although it is clear that the regulatory agency has been 
given no authority to approve or condone the acts attacked and although in 
fact the challenged conduct would violate prohibitions contained in the statute 
creating the reguiatory agency. 

This bill would make it clear to the courts that it was the intention of Con- 
gress that suits brought by the United States to prevent or to punish activities 
declared to be illegal by the antitrust laws should not be stayed or barred on 
the grounds that any other agency of the Government also has jurisdiction over 
the activities challenged by the Attorney General. 


[H. R. 9762, 84th Cong., 2d sess.] 


A BILL To amend the Sherman Act to declare the primacy of free enterprise, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act of July 2, 1890 (ch. 647, 26 
Stat. 209), Fifty-first Congress, first session (15 U. S. C., sec. 1 and the following), 
as amended, is further amended by inserting immediately before section 1 thereof 


the following: 
DECLARATION OF POLICY 


It is the policy of the United States that to the maximum extent practicable 
the principles of free private enterprise embodied in the antitrust laws shall be 
maintained. All officials, agencies, boards, and commissions authorized by Con- 
gress to regulate business and industry shall discharge their statutory respon- 
sibilities in a manner to give the maximum effect to this policy. 

No official, agency, board, or commission authorized under any provision of 
law to approve arrangements involving exemption from the antitrust laws shall 
grant approval of such exemption unless the official, agency, board, or commis- 
sion finds that it is impracticable to discharge statutory responsibilities in a 
manner consistent with the antitrust laws. 
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When Congress has authorized any official, agency, board, or commission to 
restrict entry into an industry such authority shall be exercised in a manner 
to give the maximum effect practicable to the objectives of the antitrust laws. 

Unless any provision of law expressly provides otherwise, no proceeding in- 
stituted by the United States in the courts of the United States charging vio- 
lation of the antitrust laws shall be barred or stayed for the reason that any 
official, agency, board, or commission has jurisdiction or is exercising jurisdiction 
over some or all of the activities included in the alleged antitrust violation. 


The CuarrMan. We will adjourn now until Monday, when we shall 
hear from representatives of North American Airlines, Monday at 
10: 30. 

I want to express my gratitude to both you, Commissioner, and to 
Commissioner Adams and your staff, for your patience and your 
good will, and for your excellent recital here these last 2 days. 

Mr. Rizitey. Thank you very much, Judge. 

(The following statements were received for the record :) 


STATEMENT OF Dr. JOHN H, FREDERICK, PROFESSOR OF TRANSPORTATION, AND 
HEAD, DEPARTMENT OF BUSINESS ORGANIZATION, COLLEGE OF BUSINESS AND 
PuBLIC ADMINISTRATION, UNIVERSITY OF MARYLAND 


My name is John H. Frederick and my address is the University of Maryland, 
College Park, Md. I am professor of transportation and head of the Department 
of Business Organization in the College of Business and Public Administration at 
that university where I have been a member of the faculty for the past 10 years. 
Prior to that time I was on the faculty of the Wharton School of Finance and 
Commerce at the University of Pennsylvania and later at the University of 
Texas where I was professor of transportation and industry. I am the author 
of a number of books in the field of transportation and marketing, the best known 
of which is Commercial Air Transportation, first published in 1942 with revised 
editions appearing in 1946, 1951, and 1955. This is the leading text in the field 
being used at some 40 schools and colleges where the subject is taught. This 
book has also had wide acceptance inside and outside the air transport industry. 

I have been invited to appear before this committee to discuss certain aspects 
of competition in the field of air transportation. I appear in the interests of 
no particular airline or group but solely in the hope of being of some help to 
your committee, 


THE PUBLIC INTEREST CHARACTERISTICS OF AIR CARRIERS 


The commercial air transportation industry is affected with the public interest 
just as are other carriers and public utilities. It is, like other forms of trans- 
portation, subject to Government regulation in order to achieve what is some- 
times referred to as regulated competition. The airlines are not what are known 
as ‘natural monopolies” in the usual sense of the term. Substantially more com- 
petition could develop in the industry were it not for Federal regulatory policies 
preventing it. 

As an industry commercial air. transportation has some of the same charac- 
teristics as other public utilities. Under the Civil Aeronautics Act of 1938 the 
Civil Aeronautics Board is empowered to regulate, as well as promote, the com- 
mercial air transportation industry. The promotional policies of the Board have 
been of such significance as to affect materially the economic adjustments in the 
industry as it has developed. 

Under the act of 1938, the Civil Aeronautics Board was to regulate the air 
transportation industry so as to assure the sound development of an air transport 
system properly adapted to the needs of commerce, the postal service and national 
defense. Routes were to be granted by the Board only on a showing of public 
convenience and necessity, and by implication the Board was not to grant them 
when unnecessary competition would result. It was the intent of the act that 
the companies be allowed to earn a fair return on their investment, to the extent 
permitted by cost-and-demand conditions. 

The regulation of rates and service, control of the entry of new firms, limita- 
tion of profit to a fair return figure, and the obligation to perform particular ser- 
vices whether profitable or not were all provided for by act of 1938 and are char- 
acteristies of regulations applied to public utilities. 
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The act of 1938 also showed the congressional intent to make the airlines in- 
struments of national policy—economic, diplomatic, and military. They were to 
be “adapted to the present and future needs of the foreign and domestic commerce 
of the United States, of the postal service, and of the national defense.” These 
are national objectives designed for the interests of the common welfare. 

In respect to the question of fair return, policies permitted under the act of 
1938 extend further in the direction of attempting to insure such a return than 
is the case with other regulated industries. Rapid communication by the car- 
riage of passengers and mail requires that the airlines serve many points which 
may offer insufficient business to make operations profitable. In order to make 
service to these points possible the act requires that the Board allow mail pay 
and/or subsidy payment to an honestly and efficiently managed airline sufficient, 
in conjunction with its other revenues, to permit it to cover costs of operation 
and, in addition, to earn a fair return on its investment. The airline, in turn, 
must maintain and continue the development of its system to the extent necessary 
to furnish satisfactory service, to set reasonable nondiscriminatory rates, to per- 
form the required postal service, and to maintain preparedness to assist in the 
national defense. 

Thus, in summary, the airlines, although financed by private capital and man- 
aged by private enterprises, are subject to regulation as public utilities, may be 
provided government financial assistance, and are regarded as governmental in- 
strumentalities in the interest of national welfare. 


COMPETITION 


Since 1938, increased competition in the commercial air transport industry has 
been created by various actions of the Civil Aeronautics Board: (a) The extension 
of the routes of existing carriers into territory already served by other carriers 
authorized either to improve a long-distance service or simply to provide competi- 
tion; (6) the certification of new carriers; (c) changes in operations as a result 
of route consolidations and one-stop authorizations, granted primarily to take 
advantage of technological developments; and (d) permitting operations by cer- 
tain carriers exempted from the provisions of the act which, for other carriers, 
requires convenience and necessity, fitness, willingness and ability to be proven 
before the start of business. 

It appears that the Board’s aim has been to allow the development of an air 
transport system composed of relatively self-sufficient units, without too much 
difference in economic power and able to exist with a more or less common level 
of rates. This aim is, of course, a Utopian one, and the history of other forms of 
transportation points out the difficulties of its attainment. With the certification 
of new local-service lines and cargo carriers shortly after the War, existing diffi- 
culties were multiplied. Any increase in the number of airlines, or in air service 
rendered by other operators, such as the nonskeds, now called supplemental air 
carriers, complicates the problem of achieving anything like balanced competition. 
The easiest and surest way to create balanced competition, as opposed to undue 
rivalry, is through the reduction of the number of operators by consolidation. 
But, unless consolidations are forced, the likelihood of progress along that path 
is at best doubtful. The reason for this is that consolidations of the type most 
likely to occur voluntarily and most likely to result in strong new airlines are 
those between large and very small carriers. These have been and continue to 
be those which encounter the most opposition from competitors and from the 
Board itself. 

In speaking of competition in commercial air transportation it is important 
to note that the traffic used to determine whether competition is in the public 
interest is the total traffic available to a system, rather than the volume available 
on particular route segments. In measuring the need for competition in local 
or regional services for a limited area, or even for the country as a whole atten- 
tion must likewise be paid to the total traffic which the area or country may 
be expected to generate. In other words, it is necessary to determine whether 
the area under consideration is likely to produce enough total traffic to support 
more than the existing carriers, even though it is physically and operationally 
possible to authorize service to multiple carriers, each serving separate portions 
of the area, without direct or paralleling competition for identical routes. 

It is all too easy to draw the analogy between the corner grocery and the com- 
mercial air carrier and to conclude, as some of the permanently certificated 
airlines have done in the past in their struggle for additional routes, that, since 


S 
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two or more neighborhood grocery stores may better serve the public, both 
pricewise and servicewise, than only one, competition in air transportation will 
be similarly beneficial. While air transportation is more subject to competitive 
development than a street railway or a gas or electric company, it is, like the 
latter services, basically a public utility, with many of the attributes of the 
regulated public utility industries. Investment in plant (aircraft, spare engines, 
and the like) and equipment (hangars, repair shops, and service facilities), al- 
though less than with other types of carriers, is still substantial. Direct duplica- 
tion of such investment can be justified only where both the new and existing 
carriers may be expected to develop a sufficient volume of business to avoid an 
unreasonable increase in total operating costs. Moreover, a certificated carrier 
is obligated to perform the services for which it receives authorization, often 
without regard to their profitability. 

The provision of local, intraregional, or long-distance services by more than 
one carrier involves readily recognizable costs (or so-called wastes of competi- 
tion) in the duplication of overhead organizations, ticket offices, etc. On the 
other hand the industry as well as the Board, have long recognized the costs or 
wastes of monopoly or noncompetitive service. These wastes are much more 
difficult to identify but are found in lack of care and economy in operating 
expenditures for the want of comparative yardsticks and in failure to provide 
adequate service and develop new markets. However, it takes no great under- 
standing of air transport economics to appreciate that competition can develop 
greater wastes than the lost opportunities of single-company service where lack 
of traffic or inherent difficulties of operation make duplication uneconomical. 

The choice in all new route or route extension proceedings under the Civil 
Aeronauties Act is not the single one between “competition” and “monopoly” as 
such. The act makes it clear that the question is whether such competition as is 
proposed is necessary to assure the sound development of the industry. Com- 
petition is not an end in itself. It should foster sound economic conditions in the 
industry. Obviously, too much competition can be as much or more of an evil 
than too little. Excessive competition, and extensive new route certification have 
a among the primary causes of economic instability in the air transportation 
ndustry. 

ENTRY INTO AIR TRANSPORTATION BY CERTIFICATE 


Shortly after the passage of the Civil Aeronautics Act the Board held that 
the then existing carriers, all of whom had received grandfather certificates of 
convenience and necessity, were “sufficient to protect against monopoly and that 
any future expansion of the industry would best be accomplished by the certi- 
fication of presently operating air carriers except under peculiar circumstances.” 

This ruling, made in 1941, froze the commercial air transportation industry 
in the hands of the carriers existing at the time the act was passed. It was 
practically a denial that one of the act’s purposes had been to introduce new 
ventures and virtually held that, unless there was a definite reason for. refusing 
to certificate an existing carrier for a given new route, the existing carrier would 
be preferred over a new company. 

Directly after World War II the Board took a more liberal attitude and found 
several instances where the “peculiar circumstances” warranted the issuance of 
temporary or experimental certificates of convenience and necessity to new com- 
panies. They were: 

1. Temporary certification running from 3 to 5 years of a number of local serv- 
ice or feeder airlines. 

4 2. Temporary certification for a period of 5 years of several strictly air cargo 
ines. 

38. Temporary certification of experimental helicopter operators in certain 
metropolitan areas. : 

4. Temporary certification of an all-expense conducted tour operator. 

In 1955, Congress provided that the Board make permanent the terminal points 
of all the 14 local service air carriers and at least 50 percent of the intermediate 
points of these carriers that filed applications with the Board requesting perma- 
nent certification under the terms of the law. This has now been accomplished. 


ENTRY INTO AIR TRANSPORTATION BY EXEMPTION 


Shortly after the effective date of the Civil Aeronautics Act the Board took 
action in connection with what were then termed “nonscheduled operations.” 





ll 


e 
le 
le 
8, 
l- 


wae 


ee ee SS oS a 








MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 401 


Such services were authorized without compelling operators to comply with the 
economic and safety requirements of the act. 

After the close of World War II the Board permitted its exemption of the 
small, irregular, fixed-base type of operation to be broadened to include operators 
of large aircraft who become irregular or nonsked operators. Thus a type of air 
transportation was superimposed upon the already existing system with the 
new operators concentrating their flights on the most important route segments 
between the heaviest traffic-producing points, in other words, the lucrative long- 
haul traffic. These operators have been given the status of supplemental air car- 
riers by the Board in its recent decision in the “irregular air carrier investiga- 
tion.” By this action the Board has in effect, created a special group of air 
carriers which will provide service, as they have in the past, only between the 
most profitable traffic generating points. 

Another phase of the problem of new companies entering air transportation 
has been concerned with air freight forwarders. Here the Board has permitted 
these operators, considered to be indirect air carriers, to enter into and engage in 
business on the basis of letters of registration exempting them from the need of 
obtaining certificates of convenience and necessity. 


CONTROL OF ENTRY 


Restriction of entry into air transportation is something that must be handled 
with great care, for some of the same factors that encourage new concerns to 
enter the business also tend, if these new entrants are denied, to check the effec- 
tive development of the existing market potential by the airlines already in opera- 
tion. Future efforts to expand domestic air traffic of both passengers and cargo 
must be directed toward reducing the difference in rates between air and surface 
carriers through reduced costs of producing air transportation. Without the com- 
petitive force provided by new entrants, existing airlines may be less likely to 
develop their present routes to the fullest extent. 

Most airline costs, as those for labor, equipment, and many airport charges 
are the same for ali operators. Unions have standardized rates of pay, except 
where regional differences are important. Modern aircraft, necessary for the best 
of service are available to all carriers; airports have been made freely accessible 
at reasonable fees. Insulated against outside stimulus, competitive forces within 
the industry might be diverted to the level of simply furnishing service. 

Entry into the commercial air transport industry should, however, follow the 
certification route. As long as the law provides for proving public convenience 
and necessity before being allowed to enter into the carrying of passengers and 
property no other method of gaining entry should be resorted to. To permit the 
exemption route to be used as in the case of the supplemental air carriers is 
against good regulatory policy particularly when the effect on existing, certifi- 
cated carriers is sure to be soimportant. If Congress wants to change the law and 
no longer requires certificates of convenience and necessity, it has the prvilege of 
so doing. Until that time there should be no so-called exemptions permitted by 
the Board for route-type service. 


MERGERS AND ACQUISITIONS 


The provisions of the Civil Aeronautics Act dealing with mergers and acquisi- 
tions of one air carrier by another are more complex than those applying to the 
award of certificates of convenience and necessity, for not only must the public 
interest be considered but no transaction is to be approved which creates a 
monopoly and thereby restrains competition or jeopardizes another carrier. As 
this has been interpreted by the Civil Aeronautics Board arrangements have 
been approved that restrain competition so long as they do not arise from a 
monopoly condition. It has, therefore, been important for the Board to decide 
what constitutes a monopoly in its eyes. The Board has chosen to define 
monopoly in the economic sense of control of the market place and has rejected 
the antitrust definition which considers monopoly as restraint of competition. 
Thus, by its findings as to the degree of control present in any particular situa- 
tion, the Board possesses wide latitude to approve or disapprove agreements 
endangering competitors. In essence, the Board has asserted that there may be 
restraint of competition without a simultaneous increase in the control of the 
market place. 
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Although there have been several mergers of domestic trunk airlines (of 
which Braniff/Mid-Continent, Delta/Chicago & Southern and Hastern/Colonial 
are the most important) and also several local service airlines (of which Mon- 
arch/Arizona and West Coast/Empire are the most important) the Board’s 
policy on mergers and acquisitions has been only partially successful. The 
power to approve mergers has not been used as an affirmative part of Board 
policy, perhaps because of the Board’s belief that the most effective method of 
overcoming the difference in size of the airlines was through the award of new 
route certificates. As a result of the Board’s route policy, however, there may 
now be too many systems. As the history of the railroads abundantly illustrates, 
merging or consolidation seldom takes place voluntarily. Some propulsive force 
from outside is necessary if real progress is to be made. 


NONSTOP OPERATIONS AND ROUTE CONSOLIDATIONS 


The Civil Aeronautics Act provides that certificates of convenience and ne- 
cessity issued to air carriers shall specify the terminal points and intermediate 
points, if any, between which the carrier is authorized to serve the public. 
Any change in a certificate with respect to points served or junctions of routes, 
must be approved by the Civil Aeronautics Board. 

With the end of World War II and the advent of four-engined, high-speed, 
long-range aircraft many applications for nonstop operation have been made 
and granted. These applications were often opposed by airlines, other than 
the one applying, on the grounds that granting such a new arrangement would, 
in effect, create a new route for which public convenience and necessity would 
have to be proven. The Board has, however, followed a liberal policy. 

Nonstop authorizations, however, did not permit the airlines to make full use 
of the greater flying range of their new aircraft, for, according to their route 
certificates, they still had to stop at junction points between two or more dif- 
ferent routes. The logical way to circumvent this long-standing restriction 
was for the Board to approve consolidation of certain routes so that the points 
warranting nonstop flights would then be on the same route. This the Board 
has done by amending airline certificates so as to change the status of route 
junction points from that of a common terminal point on separate routes to that 
of an intermediate point on a single route. 

By eliminating the necessity of stopping all flights at junction points, the 
airlines have been able to offer various improved services to the public but such 
authorizations have entailed considerably more than the usual aspects of op- 
erational economies and administrative savings. They have caused changes to 
be made in Service patterns, some of which were noncompetitive and of benefit 
to a substantial number of passengers, but many of which involved diversion 
from one carrier to another and had a serious competitive effect. A consider- 
able number of nonstop flights made possible through route consolidations 
brought about duplication, and in some instances even triplication, of services. 

Authorization by the Board of all possible nonstop operations would, in effect, 
result in superimposing upon the present route pattern another network of air 
transportation with considerable variation from that now established. Depend- 
ing on the availability of traffic, the through-service features would lead to the 
entry of many airlines into traffic centers or gateways which they do not presently 
serve and authorization of extensive new and additional operations over major 
segments. The Board cannot overlook its regulatory function of surveillance 
over any potentially competitive nonstop operations which would depart from the 
sphere of a carrier’s present service and are not now justified. Moreover, the 
granting of unlimited nonstop authority would be even more speculative than the 
usual route authorization, at the time of decision, by reason of future develop- 
ments which might show that the stability of other routes would be affected and 
that the traffic would be better served by another carrier. It appears reasonable 
to suggest that any nonstop operations which would upset competitive relation- 
ships, would result in substantial diversion from another carrier, would not 
serve a public need, and would not be logical in developing the route pattern of 
the applicant’s system should not be permitted under route consolidations. 


INTERCHANGE OF EQUIPMENT 


Until after World War II, the commercial air transport industry had very 
little experience with the interchange of equipment between connecting carriers 
but after the close of the war the Board became interested in the possible need 
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for such arrangements. Interchange makes it possible, without authorizing addi- 
tional routes or route extensions, to eliminate the necessity of traffic being trans- 
ferred at connecting points. With this in mind, the Board has approved a num- 
ber of through-service interchange operations. 

Most of the interchange operations have been voluntarily proposed by the air- 
lines concerned but the Board has taken the position that it can compel single- 
plane service by means of interchange whenever this seems in the public interest. 
The Board has also denied a number of interchange applications deemed not in 
the public interest on the grounds that they would create uneconomic competition. 

Interchange agreements appear to offer a much greater chance of use in re- 
shaping the airline route structure than do mergers or route transfers. Had 
they been made more extensively during the expansion period, immediately fol- 
lowing World War II, there might have been a more constructive development 
of the air route pattern without duplicating route certificates. 


BATES AND FARES 


The exercise of its jurisdiction over rates and fares for the transportation of 
mail, passengers and property by air is one of the most important continuing re- 
sponsibilities of the Civil Aeronautics Board. Airlines are required to file rate 
schedules or tariffs for passengers and freight with the Board, which, in turn, 
may approve or suspend the proposed rates or may promulgate a schedule of its 
own choice. Mail rates are not set by the airlines but by the Board itself. 

In all the years of regulatory control by the Civil Aeronautics Board, the air- 
lines have never had a general passenger fare investigation. Early in 1952, how- 
ever, when the domestic trunklines filed tariff revisions proposing to increase each 
one-way domestic passenger ticket by $1 and to eliminate the 5 percent discount 
for round trips, the Board proposed an investigation of these changes and the 
general level and structure of fares but this was not followed to a conclusion as 
a formal investigation. Upon petition of the carriers the Board decided on an 
informal study of the problem which is still in progress. 

In view of the fact that passenger revenues have accounted for over 80 percent 
of all revenues received by the domestic airlines it seems almost incredible that 
the principles upon which passenger rates have been sporadically raised and 
lowered, and the principles upon which the overall passenger fare level is justified, 
have never been formally investigated. The Board’s devotion throughout the 
years to the problem of airmail and freight rates has, of course, been proper, 
but might be considered short sighted in view of the relative importance of each 
of these classes of traffic to airline income. : 

In its investigation of air freight rates in 1948 the Board found that an unsound 
competitive condition existed in the cargo phase of air transportation in this 
country. This was particularly true between the large cities where a number of 
the airlines, as well as the so-called cargo operators, had established rates that 
were unjustified economically with the result that some of the carriers were 
incurring substantial losses. In the judgment of the Board, therefore, the situa- 
tion required promulgation of a general minimum rate order, applicable to the 
entire industry, setting a floor below which no freight rate might go without 
approval of the Board. 

In fixing general minimum rates, the Board avoided prescribing, establishing 
or determining particular rates, rate structures, or levels of rates. It was felt 
that not only was the information gained as a result of the Board investigation 
inadequate for such purpose but also that, as air freight seemed to be developing, 
the prescription of actual rates by regulatory action might well be so restrictive 
as to be unwise. Of course, the fixing of general minimum rates, by its very 
nature, could not assure profitable operation or guarantee the continued sound 
development of air freight. It did, however, do what the Board thought abso- 
lutely necessary at that time. It prevented the continuance of unlimited rate 
cutting on a purely competitive basis which would tend to drive the rate struc- 
ture to unremunerative levels. 

It is a truism in transportation that a regulated minimum rate either for 
passengers or freight, in most cases becomes a maximum rate where route com- 
petition exists. Although the Board suggested that carriers set their rates above 
the minimums prescribed, the direct competitive situation which existed and still 
exists on all major cargo routes provides a perfect set of circumstances for this 
Tule to prove itself. Certainly, the Board’s order and the circumstances sur- 
rounding its promulgation made clear that, at that time, air cargo rates were 
passing through a critical formative period, that the most intensive competition 
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prevailed among the carriers, and that the experience required to develop ac- 
curate cost determination methods had not yet been developed by either the 
Board or the carriers. 

On August 20, 1953, Slick Airways, Inc., filed a petition with the Board asking 
that minimum rates for air freight be increased by 25 percent. The other most 
important, all-cargo carrier, Flying Tiger Lines, Inc., coneurred in this request. 
The Board granted this increase, to become effective October 1, 1953. The basis 
for the cargo carriers, request was that the costs of carrying freight in all- 
cargo aircraft had risen sharply since 1948, when minimum rates were first set 
by the Board. The operating expenses in mid-1953 for all-cargo carriers were 
close to the minimum rates previously set and such rates were, therefore, prob- 
ably no longer effective in preventing competition from holding rates below the 
cost of carriage in all-cargo aircraft. 

The action of the Board in granting the increases requested was unprec- 
edented in the annals of rate regulation since the overriding, and indeed only 
immediate considerations were that two of the then experimental cargo carriers 
were conducting marginal operations and that Slick, in particular, had urgent 
need for prompt rate relief. The Board gave no consideration to such statutory 
ratemaking factors as the effect of rates upon the movement of traffic, the public 
interest in having adequate and efficient transportation at the lowest cost con- 
sistent with furnishing such service, and the efficiency of carrier operations. 

As time goes on, competition for large shipments probably will tend to be 
more on the basis of service to the shipper than on rates. Transportation history 
shows that service competition may employ measures which are just as destruc- 
tive as those in rate competition and which become infinitely more difficult to 
control. 

CONSOLIDATED FREIGHT TARIFFS 


As soon as they began handling air freight, the airlines realized that they 
should, if possible, avoid the development of an unwieldy and complicated rate 
structure. Therefore, as a step toward simplification and ease of working with 
tariffs, they decided to issue consolidated rules, regulations and tariffs. All the 
certificated airlines agreed to take part in such a move, although the agreements, 
being subject to the approval or disapproval of the Civil Aeronautics Board, were 
on a temporary basis until the Board could look into the entire matter of tariff 
publication. This investigation took approximately 4 years, after which time 
the Board issued a qualified approval of the airline action. 

The Board approved the efforts of the airlines to achieve uniformity of rules 
and regulations, particularly since the carriers emphasized their intention not 
to follow a program of uniformity at all costs, but rather to provide for a consider- 
able amount of flexibility which would eliminate stagnation, sometimes the price 
of uniformity. The Board denied the airlines the right to permit competing car- 
riers to meet one another’s tariff changes, at the time they became effective, by 
having advance notice of the changes. This would bring about uniformity of 
rates as well as rules and regulations. Here the Board deviated from the pro- 
visions of the Reed-Bulwinkle Act governing the railroads and in certain measure 
the truck operators, where the Interstate Commerce Commission has held that 
rates charged for transportation, if clearly not beyond the bounds of reason were 
of “inferior importance to obtaining rates that, among other things, are as steady 
as the nature of things as is practicable.” 

The Board has not, therefore, taken the position that the level of air freight 
rates is of little importance compared to the maintenance of uniformity in such 
rates. They feel that compulsory filing of advance notices of proposed tariff re- 
visions would tend to eliminate individual incentives as it would deprive a car- 
rier of the opportunity of obtaining. a competitive advantage from its initative. 
Certainly, elimination of the opportunity to change rates would mean the removal 
of the last vestage of competition in the air freight field, since the other parts of 
the Consolidated Freight Tariff Agreement provide for uniform rules, regulations, 
service and practices. 


STATEMENT SUBMITTED BY Mrs. LUCILE SHEPPARD KEYES 


Mr. Chairman, it is my belief that the subcommittee can best accomplish its es- 
sential task of safeguarding and furthering antitrust principles in commercial 
air transportation by not confining its inquiry to questions of administration, but 
by considering also the need for revising the Civil Aeronautics Act itself. In de- 
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fense of this point of view, I should like to say a few words about the Board’s 
difficult legislative mandate and its performance thereunder, and then discuss 
briefly the basic philosophy of protective regulations embodied in the act. First, 
however, I want to make it clear that it is definitely not my view that acceptance 
of commission regulation—even of the type provided for in the Civil Aeronautics 
Act—somehow exempts the regulated field from antitrust principles. On the 
contrary, I maintain that direct regulation is at best a supplement to free com- 
petition, and would point out that I know of no national regulatory statute that 
calls for the abandonment of antitrust principles in any field. 


THE DIFFICULT TASK OF THE CIVIL AERONAUTICS BOARD 


Some years ago I made a study of the origins and administration of the Civil 
Aeronautics Act which was published in 1951 under the title “Federal control of 
entry into air transportation.” I then concluded that the principles which had 
apparently guided the interpretation and administration of the act were on the 
whole consonant with the intent of Congress as far as I had been able to discover 
that intent from the legislative history. The Board’s main task had been to 
limit competition in the airline field to the extent—and only to the extent—re- 
quired for the preservation of the solvency of the air carriers at no more than the 
going rate of subsidy. But the mere statement of this aim shows how difficult its 
application is in practice. First, it requires an accurate forecasting of cost and 
demand conditions in each case, with a too-conservative forecast possibly result- 
ing in criticism of the Board as overly protective and a too-liberal forecast in 
criticism of the Board as falling down on the job. Second, the Board’s powers 
are obviously inadequate to prevent carrier revenues from suffering from such 
causes as cyclical ups and downs or managerial mistakes. But its mandate to 
maintain “sound economic conditions” leaves it wide open to criticism for the 
results of factors beyond its control. 

I do not mean to say that there have been no mistakes on the part of the Board. 
But under the circumstances it seems to me that forbearance is in order in 
judging its performance, and extraordinary credit should be given it whenever 
it resists the obvious temptation to keep competition as tightly under control as 
possible. 


THE BASIC PHILOSOPHY OF PROTECTIONISM IN THE CIVIL AERONAUTICS ACT 


For reasons that I have set down in detail elsewhere, I believe that the protec- 
tive regulation of commercial air transport should be abandoned as soon as can 
be arranged without unduly imposing hardships on those who have planned 
their operations in the expectation of its continuance. (I attach to this statement 
a copy of an article in the Journal of Air Law and Commerce for Spring, 1955, 
which gives the substance of my position.) I believe that the proposed step is 
necessary to achieve optimum development of civil air transportation; but even 
more important is the fact that it will remove a dangerous precedent. 

For if the protection of the revenues of particular firms by the government is 
justified in commercial air transportation, there appears to be no reason for 
free competition anywhere. It may be objected that we can rely on the courts 
to confine this policy to fields which can by some verbal acrobatics be chris- 
tened public utilities; but in view of the history of judicial term-stretching, this 
is an undependable defense. The Congress itself must stop protectionism, and 
on the basis of economic considerations relating to the public interest. 

The short argument for the removal of protective regulation is that there is no 
good reason for it to exist. Governmental restraints of trade in this field make 
sense only in a context of general opposition to competition. The Civil Aeronautics 
Act was passed in the atmosphere of NRA; this was the era of the alleged trans- 
port surplus; of coordinated transport; of broad support for proposals to na- 
tionalize the railroads; of counter-proposals aimed at integrated transportation 
companies, with regional monopolies of all surface transport; and of the insti- 
tution of a protective regime in the field of interstate motor carriage. 

What requires explanation, then, is the fact that anti-protectionism in this 
field appears unfamiliar and contrary to the general consensus. There are, I 
think, three reasons for this—(1) the political, (2) the ideological, and (3) the 
theoretical—which I should like to consider briefly in turn. The last of these 
goes directly to the nature of the economic case for commission regulation. 

(1) I shall only mention the sad fact that, at least outside the Government, 
sustained interest in the problems of air transportation is very largely confined 
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to those who have a direct cash stake in the maintenance of regulatory protection. 

(2) Regulatory protectionism appeals to certain prejudices common in both 
leftist and rightist circles. For the former, it offers a reason for further govern- 
ment intervention into economic affairs, and additional proofs of the short- 
comings of free enterprise; for the latter, it provides a case for the maintenance 
of profits by state action. The person who supports a more liberal economic 
policy has to reconcile himself to being everywhere unorthodox. 

(3) Lastly, the protectionist in this field is able to confound his opponents 
by resort to cant: to talk of traditional public utility regulation, natural monopoly, 
and the like. But these terminological smokescreens can be dispersed by com- 
mon sense. 

Obviously if air transport were a natural monopoly we should not have to 
fight so hard and so long to keep down competition. 

Just as obviously, the tradition of regulation for protective purposes is of 
short duration and dubious origins. 

On the question of regulated monopoly versus unregulated competition, I 
have written at length elsewhere. Here I should like to make only a few 
important points. To begin with, the type of economic analysis which divides 
the economy into two unlike compartments, and prescribes contrasting policies 
according to whether the appropriate pattern is monopolistic or competitive, 
is now dead, and with it its preconceptions as to policy. In earlier times, this 
analysis provided a plausible—if incorrect—explanation for special regulatory 
treatment of certain firms while the rest of the economy remained subject only 
to the antitrust type of supervision. More recently, this argument has been 
stood on its head to justify forcible prevention of competition in fields subjected 
to special regulation. The odd feature of this particular reasoning is that it 
manages at the same time to treat monopoly as a necessary evil and as a con- 
dition to be maintained at all costs. 

It was the theory of monopolistic competition, set forth by Prof. Edward H. 
Chamberlin, which indicated the lack of realism and the irrelevance for policy 
of the traditional two-fold classification of markets. Though the shortcomings 
of commission regulation as an enforcer of efficiency have always been recog- 
nized, those who have sought to maintain competition in regulated fields have 
been often confronted by the view that the establishment of regulation implies 
the acceptance of monopoly. Since the advent of the theory of monopolistic 
competition, it has been possible to assert the existence and value of compe- 
tition in real situations without inviting the inference that such situations must 
necessarily be free from the need for regulatory correction. It is, then, the 
recognition of the shortcomings of competition in the real world which makes 
possible—but does not in itself constitute—a rationale for price regulation 
without monopoly. 

What emerges from the new analysis is, I believe, a general need for a per- 
vasive application of antitrust principles, supplemented by price regulation 
where necessary to prevent exploitation. This more realistic approach not 
only does not sanction protective regulation—it condemns it as definitely con- 
trary to the public interest. 

I am sincerely grateful to you for this opportunity to present my views. I 
regret that it was impossible for me to present them in person. 


(Reprinted from Journal of Air Law and Commerce, vol. 22, spring 1955, No. 2] 


A RECONSIDERATION OF FEDERAL CONTROL OF ENTRY INTO AIR TRANSPORTATION 


By Lucile Sheppard Keyes 


Wellesley, B. A., 1940; Radcliffe, M. A., 1942; Radcliffe, Ph. D. (Econ.) 1948. 
Formerly, economist with the Board of Investigation and Research under 
Transportation Act of 1940 and with the Office of Inter-American Affairs. 
Author of “Federal Control of Entry into Air Transportation” and articles on 
air transport regulation and related topics. 


There are at least two good reasons why the present is a particularly appro- 
priate time for a thorough reconsideration of the program of economic regulation 
which has governed civil air transportation in this country for the last 17 years. 
First, the high level of general business activity and the accompanying prosper- 
ity of the airlines furnish a propitious atmosphere for the abandonment of 
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restrictionist policies adopted in the depression years and minimize the resulting 
possible hardships to vested interests. No doubt the acceptance of protectionism 
in hard times rests on a profoundly mistaken view of the causes and proper 
remedies of business fluctuations. Nevertheless, it should surely be easier to 
liberalize government policy at a time when competition does not take on the 
aspect of a one-way street to general bankruptcy. Indeed, the matter is one 
of some urgency: if we do not take advantage of favorable times to effect lib- 
eralization, protectionism may gradually spread throughout the economy by a 
sort of ratchet action motivated by the customary ups and downs of business 
activity. An apparent trend toward restrictive regulation has recently been 
brought to the attention of the Attorney General by the national committee ap- 
pointed by him to study the antitrust laws,’ some of the Committee went further, 
to favor a general recommendation to Congress that the trend toward regulation 
should be checked or even reversed ; * and one member, who took a broader view 
of the Committee’s terms of reference than did the others, strongly urged review 
of such measures as the Motor Carrier and Civil Aeronauties Acts, which were 
adopted in a time of desperation when we nearly abandoned free competition 
entirely in favor of industry self-regulation under NRA.’ 


SUBSIDY AND ECONOMIC POLICY 


Second, the very considerable amount of study which has been devoted to the 
air transport subsidy problem since the war has made it clear that, at least in 
most of the domestic field, the national interest does not require the kind of 
financial support by the government which raises difficulties in connection with 
economic policy ; and that even in international operations a considerable increase 
in economic freedom is not only possible but highly desirable from the Govern- 
ment’s own standpoint. This reexamination of the support program has recently 
culminated in the report of the Air Coordinating Committee on Civil Air Policy ‘ 
which proposes the termination of direct-payment support to air carriers with 
certain limited exceptions mainly in international operations. 

The Committee recommends (1) that schedules be immediately established for 
the orderly reduction, and withdrawal where appropriate, of domestic air carrier 
subsidy support;* (2) that carriers capable of sustained (?) self-sufficiency be 
made ineligible for further direct subvention,’ and (3) in the absence of com- 
pelling public interest considerations to the contrary, that support be withdrawn 
from any operation without reasonable prospect for economic self-sufficiency in 
the foreseeable future‘ notwithstanding the existence of a certificate of public 
convenience and necessity authorizing this operation.* As to international opera- 
tions, the Committee concludes that direct-payment support may be required for 
a long period of time. Even here, however, it is clearly brought out that the 
national interest not only does not require but is not best served by a virtually 
unlimited commitment to support a given carrier or any part of its services.’ 

These conclusions clear the way for important changes in economic policy in 
both the foreign and the domestic fields. They represent a definite rejection of 
the proposition which was apparently basic to both the subsidy and regulatory 
features of the Civil Aeronautics Act: that the national interest with respect to 
commercial air transport could be identified with permanent profits for individual 
air carriers.” In only one respect does the ACC report attempt to link the 








wot of oe Attorney General’s A ‘amarmaa Committee to Study the Antitrust Laws 
( Wao. © . 8. G. P. O., 1955), p. 

*Ibid., pp. 288-289. In view of the striking similarity between the economic char- 
acteristics of the motor carrier industry and those of air transportation, it is significant 
for the present inquiry that several of the committee favored “specifying the motor carrier 
industry as an example of unnecessary restriction of competition through regulation of 
7, and minimum rates” (p. 269). 

vil AW ae A ot bo by the Air Coordinating Committee by Direction of the 
President Government Printing Office, 1954). 


® * Ibid., pp. 95-10. 

* On this point, see Lucile S. Keyes, Federal Control of Entry into Air Transportation 
(Cambridge, eee University Press, 1951). Consider also the following remark in 
Civil Air Poliey. p “The Sonmneaniie main interest in subsidizing air transportation 
is to assure eervies adequate for the public and national interests rather than to preserve 
any individual carrier.” 
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national interest with the profits of particular carriers, namely, in its suggestion 
that excess profits on some routes be deliberately fostered in order to finance 
uneconomie services on others. This suggestion will be more fully discussed 
later on. 

It should not be supposed that the present regulatory program was ever actually 
justified by the existence of a national promotional policy with respect to air 
transport, or that the liberalization of economic policy had to await the develop- 
ment of the industry to a point where promotion would no longer be necessary, 
The need-rate program, with its broad implications for the proper scope of Gov- 
ernment control over the business decisions of the carriers and for the enforced 
limitation of competition among firms which under this program had almost 
literally nothing to lose, was never the most desirable or appropriate means of 
providing support. The Government, like other purchasers of air transport serv- 
ice, has always stood to gain by the most efficient possible performance of the 
subsidized service, which in turn could only result from the maximum of free 
competition consistent with the mechanics of subsidization. Moreover, there is 
little doubt that a support program not involving a virtual guaranty of individual 
carrier profits could have been developed at any time in the past, that such a 
program could have been a more effective way of accomplishing any really justi- 
fiable policy of promotion; and that one of the main points in its favor would 
have been the greater scope for competition which it would have permitted. 
There are many types of promotional program whose administration does not 
involve any restriction on the competitive activity of the subsidized firms. 
Among these are tax remission, Government financing of essential research, free 
or below-cost airways, and other devices whose cost does not increase with the 
number or capacity of firms participating in the subsidized activity. Some other 
forms of promotion, such as direct payments to carriers, do necessitate some limi- 
tation on the number of firms subsidized at any given time, but not only do not 
rule out but require for maximum effectiveness a periodic opportunity for review 
of commitments to particular firms and possible replacement by others. 

No promotional program justifies protection of the revenues of subsidized firms 
from unsubsidized competition. If from an activity comparable to that subsi- 
dized, such competition may well mean that support is not really necessary. To 
the extent that such competition adds to the expense of necessary support, it is 
a legitimate addition to the cost of the program and should not be obscured or 
shifted by protective regulation. Furthermore, because a certain amount of 
dead loss to existing and potential air transport users will almost certainly re- 
sult from protective regulation, the cost of support to the community as a whole 
will in all probability be greater as compared with subsidization without pro- 
tection. In this respect, support through protection is similar to internal sub- 
sidization, which is discussed below. 

Thus neither a change in the independent viability of air transport nor a shift 
in national objectives was necessary to pave the way for a more liberal economic 
policy, as regards both the administration of the subsidy and the treatment of 
market competition with the subsidized firms. What was necessary was a long 
overdue look at the defects of basic air transport policy. If the existing program 
is due any praise for its past performance, it is only because of the possible politi- 
eal unavailability of superior alternatives. In this connection, let us not forget 
the relative unpopularity in 1938 of any serious consideration of national defense 
needs, to say nothing of attempts to get adequate appropriations for these needs, 
as compared with the reception given to measures presented, like the Civil Aero- 
nautics Act, as means of correcting the allegedly wasteful and unreasonable effects 
of competition by the benevolent hand of state intervention. 

The ACC report clearly recognizes the possibility of liberalizing the admini- 
stration of the support program in the international field, despite the anticipated 
necessity for direct subvention for an indefinite period. The Committee’s recom- 
mendation of a thorough overhaul of the present system of unlimited commit- 
ments to particular carriers, its suggestion that this system might be replaced by 
administration of subsidies in the form of fixed-term contracts, in which the 
Board would specify the maximum amount of the Government’s subsidy commit- 
ments,” and its proposal that careful consideration be given to whether the serv- 
ice can be rendered by other United States carriers with less or no subsidy ™ 
evidently represent a genuine attempt at broadening the role of competition in 
the future administration of direct-payment subsidy. As has been noted, how- 


1 Civil Air Policy, p. 10. 
13 Ibid., p. 7. 
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ever, this method of support by its very nature requires an exclusive commitment 
to particular carriers at least on a temporary basis. It also tends to lend weight 
to (unjustified) arguments for regulatory restrictions on unsubsidized competi- 
tion on grounds of government economy. This consideration might possibly ex- 
plain the Committee’s failure to recommend the liberalization of economic regula- 
tion in the international sphere. Even these complications should soon be largely 
absent in domestic air transport, where it is now recognized that direct subvention 
is generally unnecessary. 


PRESENT STATUS OF THE CASE FOR ENTRY CONTROL 


Oddly enough, the ACC report contains no proposal for greater economic 
freedom in domestic operations. For its failure to recommend liberalization of 
entry control under the Civil Aeronautics Act, the committee advances three rea- 
sons: (1) That experience has shown that the continuation of the present policy 
is necessary to assure the maintenance of sound economic conditions, capable of 
supporting on a stable basis an adequate level of essential public service; (2) 
that carrier profits on strong routes must be protected in order to offset losses on 
weak routes; and (3) that protection of carrier profits is needed to enable the Gov- 
ernment to discharge its public obligation to minimize subsidy expenditures.” 
As we have seen, the third point is both generally unacceptable and presumably 
irrelevant for that large part of the domestic field where direct subvention is to 
be dropped : In the report, Government economy reenters the domestic picture only 
as the motivation of a scheme for enabling the Government to avoid the cost 
of supporting any remaining uneconomic segments. The issues raised by this 
scheme are essentially the same as those involved in point (2), which will be 
one of the main centers of attention in this section. Also discussed will be 
other arguments bearing on the problem of entry control, among these being 
the committee’s point (1) regarding sound economic conditions. In conclusion, 
certain short-run policy problems will be briefly treated in the light of the 
preceding discussion. 

As a result of a study undertaken some years ago,“ the present 
writer concluded that no available evidence or argument showed a 
need for the existing type of Federal control over entry into air transport 
markets, though it was conceivable that future experience might show that some 
limitation on competitive freedom would be necessary to safeguard a desirable 
degree of regularity in air transport service. Since that time, experience has 
served to confirm the conclusion and remove the qualification, which was never 
anything more than the recognition of a possibility that could not then be 
definitely denied. As might indeed have been expected, competitive pressures in 
the air transport field are a powerful force working toward rather than away 
from greater regularity of service, which is a pattern naturally imposed by 
market demand.” Even had experience proven the contrary, this could hardly 
have justified the present type of certification, which is geared to the protection 
of the revenues of individual air carriers. A compulsory commitment to adhere 
to published schedules except after a certain period of notice—perhaps enforced 
by a device such as certificate revocation—would seem to be a much more satis- 
factory solution. 

It is not surprising, therefore, that the argument for protective certification 
based on regularity of service is no longer fashionable. The same can be said 
for the once-popular arguments that protective entry control was necessary to 
preserve desirable standards in the treatment of employees and in safety of 
operation. In both cases, this relative unpopularity is no doubt partly due to 
the very large and conspicuous effort which has gone into the development of 
more direct methods of preserving these standards. It may also be due, however, 
to a growing realization of the implications of these arguments, which in fact 
must either fail or prove too much. If the protection of individual carrier profits 
from competitive inroads is necessary to preserve labor and safety standards, 
this can only mean that any threat of loss without regard to origin, cannot be 
tolerated in the air transport field. There is surely no reason to suppose that 
hard times due to competition should have any more drastic consequences for 
airline employees and passengers than hard times due to any other type of decline 





3 Ibid.. pp. 18-19. 
% Cited in note 10 above. 

eae for example, the discussion of exempted air transport operations in Civil Air 
oliecy, p. 20. 
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in demand for any carrier’s services or to overexpansion resulting from bad 
judgment. Thus if this type of argument is valid, it proves the necessity of a 
Government guarantee of carrier profits, and, as a logical consequence, the inap- 
propriateness of the industry for private ownership since there can be no private 


risk. 
RECENT VIEWS ON REGULATORY CONTROL 


There is, however, a familiar echo of 1937-38 in assertions like the following, 
which is in fact of surprisingly recent vintage : 

“The principle of controlled entry is widely applied in other forms of trans- 
portation, as well us in other types of public utilities. In all of these fields, as in 
air transportation, it has been found that the public interest requires a pattern 
of regulatory control, to assure the maintenance of sound economic conditions, 
capable of supporting on a stable basis an adequate level of essential public 
service.” 

If we define sound economic conditions in a given line of business to mean 
the permanent profitability of every firm in that line, then there is little doubt 
that one way of promoting these conditions (though not of assuring them) is the 
use of governmental power to quash any serious competition, both from new firms 
and among the fortunate incumbents. One has only to state this definition, how- 
ever, to realize that it is quite unacceptable. It has of course never been found 
that protective regulation is essential to assure continued provision of an ade- 
quate supply of air transport services, any more than it is necessary to secure 
an adequate supply of soap, doorknobs, or automobiles. 

Assertions like that quoted above, which in the old days were customarily 
backed up by references to railroad rate wars and competitive bidding for air 
mail contracts under an administrative system which could not possibly have 
produced satisfactory results, are now related to a claim that protection of car- 
riers’ excess revenues in profitable markets is justified in order to enable them 
to serve nonpaying classes of traffic. Indeed, this claim now forms whatever 
economic content remains in the still-used formula that air transport is a public 
utility: a remarkable, if understandable, metamorphosis since the days when 
public utility treatment generally found its economic justification in the de- 
sirability of avoiding waste of large amounts of fixed resources and in the pe- 
culiarities of certain products which made unified management essential to max- 
imum satisfaction of demand. The metamorphosis is understandable for several 
reasons, one being the fact that the old forms of the argument were such obvious 
misfits for air transportation, and another being the point that the argument did 
not in either form justify a policy aimed toward protection or against competi- 
tion as such. For example, it furnished no rationale for any control over the 
entry into the market served by the regulated firm of firms or companies pro- 
ducing technologically dissimilar substitutes. 

The mere application of the term “public utility” to air transportation adds 
nothing in the way of economic substance to the argument for protectionism. 
Nevertheless, the phrase is currently used in its capacity as legal catgory in an 
attempt to show that precedent supports regulatory protection for purposes of 
internal subsidization—i. e. the financing of uneconomic operations as parasites 
on services capable of self-sufficiency. For example: 

“Every form of transportation involves services which have varying degrees 
of economic strength. Normally, however, in forms of transportation where sub- 
sidy is not available, the carriers themselves support their unprofitable services 
through earnings derived on their profitable routes. This is consistent with the 
normal public utility concept in which the furnishing of needed, but unprofitable 
service is part of the obligation assumed by a carrier in exchange for the fran- 
chise it receives on its more profitable routes.” ™ 
And again: 

“In keeping with the normal public utility concept, certificated carriers have 
a statutory obligation to maintain all authorized services needed by the public 
on both strong and weak routes. * * * If carriers are to provide the full scale of 
services needed by the public with minimum reliance on Federal subsidy, they 
must be sable to earn sufficient profits on strong routes to offset losses on weak 
routes.” 


16 Civil yf Policy, p. 18. 
17 Tbhid., p. 8. 
38 Tbid., P. 18. 
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This sort of contention would perhaps carry more weight—at least in some 
circles—if it were in fact the carriers (that is, their stockholders) who would 
pay for the support of uneconomic services. But it is quite obviously not the 
stockholders but the users of the profitable services who would foot the bill: the 
argument for protectionism must rest on the assumption that, if there were no 
state intervention, these users would be furnished the same service at a lower 
price. There is no justification for saddling a random section of the traveling 
public with the cost of this support. 


BURDENING ONE CLASS OF TRAFFIC 


Furthermore, the suggested practice, far from being “consistent with the nor- 
mal public utility concept” is entirely in opposition to the overwhelming weight 
of precedent in this field. In all the various forms in which the problem presents 
itself to a regulatory commission, the actual burdening of one class of traffic in 
order to provide below-cost service to another is in the great majority of cases 
rejected as contrary to public policy. For example, as Dr. I. L. Sharfman has 
noted, it has been the general practice of the Interstate Commerce Commission 
from the very beginning to refuse to permit the fixing of rates so low as to impose 
a burden on other traftic,” and in this view the Commission has had consistent 
judicial support.” The special obligation of the public utility or common car- 
rier to serve all on equal terms is not an obligation to serve at a loss. What is 
denied to these firms is not the right to cover specific costs but rather the right, 
normally possessed by other businesses, to refuse to deal with any prospective 
customer for any reason or for no reason, as a matter of personal discretion. Ap- 
parent exceptions to this highly sensible rule are mainly to be found in the rela- 
tively minor field of State regulation of public utility abandonments of parts of 
their operations. Even here, a losing service will not generally be ordered con- 
tinued unless the burden to the system is very small and the service of considerable 
significance to the affected community.” In view of the strength of local protests 
in many such cases, the suprising thing is perhaps the extent to which the regu- 
lators have resisted pressures making for internal subsidization. Moreover, it is 
quite certain that this exception is merely a means of preventing hardship (where 
this can be done at not too great a cost) to vested interests rather than a policy 
deliberately planned as a normal quid pro quo for a franchise. This is clearly 
shown by the customary recognized limit on the power of commissions to order 
extensions of service: in general, the use of this power is limited to situations 
where it appears that the ordered extension will promptly earn its way and not 
burden the rest of the system.” In the regulation of railroad abandonments under 


18 Rates and Charges on Food Products, 3 I. C. R. 93, 104 (1890), cited in I. L. Sharf- 
man, The Interstate Commerce Commission (New York, The Commonwealth Fund, 1936). 
pt. ITI, vol. B, p. 444. 

”® To illustrate: Norfolk and Western Ry. Co. v. West Virginia, 236 U. S. 605, 609 
(1915): “* * * it would not be contended that the State might require passengers to 
be carried for nothing. or that it could justify such action by placing upon the shippers of 
goods the burden of excessive charges in order to supply an adequate return for the ear- 
rier’s entire service. And. on the same principle, it would also appear to be outside the 
field of reasonable adjustment that the State should demand the carriage of passengers at 
a rate so low that it would not defray the cost of their transportation, when the entire 
trae under the rate was considered, or would provide only a nominal reward in addition 
0 cost.” 

Northern Pacific Ry. Co. v. State of North Dakota, 236 U. S. 585. 598 (1915): “In sub- 
stance, the argument is that the rate was imposed to aid in the development of a local 
industry and thus to confer a benefit upon the people of the State. The importance to the 
community of its deposits of lignite coal, the infancy of the industry, and the advantages 
to be gained by increasing the consumption of this coal and making the community less 
dependent upon fuel supplies imported into the State, are emphasized. But while local 
interests serve as a motive for enforcing reasonable rates, it would be a very different mat- 
ter to say that the State may compel the carrier to maintain a rate upon a particular 
commodity that is less than reasonable, or—as might equally well be asserted—to carry 
fratuitously, in order to bnild up a local enterprise. That would be to go outside the 
carrier's undertaking. and outside the field of reasonable supervision of the conduct of its 
business, and would be equivalent te an appropriation of the property to public uses upon 
terms to which the carrier had in no way agreed. It does not aid the argument to urge 
that the State may permit the carrier to make good its loss by charges for other transpor- 
tation. If other rates are exorbitant, they may be reduced. Certainly, it could not be 
said that the carrier may be required to charge excessive rates to some in order that others 
might be served at a rate unreasonably low. That would be but arbitrary action. We 
cannot reach the conclusion that the rate in question is to be supported upon the ground 
of public policy if. upon the facts found, it should be deemed to be less than reasonable.” 
(Emphasis supplied. ) 

7! See, for example, C. Woody Thompson and Wendell R. Smith, Public Utility Economics 
(New York, McGraw-Hill, 1941), pp. 448-449. 

= Ibid., pp. 443-444. 


77632 O—57—}t. 1. vol. 1- 28 








412 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


the Interstate Commerce Act, though the leading judicial pronouncements leave 
open some degree of regulatory discretion for the recognition of local user inter- 
ests in the continuation of a losing service which can be supported by the system 
as a whole, the record of Commission action strongly suggests that the continuance 
of unprofitable services is in fact not ordered unless there is good evidence that 
they will cease to be unprofitable in a relatively short time; in many cases, Com- 
mission decisions denying permission to abandon have been reversed when the 
earnings situation failed to improve.” 

Internal subsidization would be equally contrary to past policy under the 
Civil Aeronautics Act, where neither Congress nor Board has ever manifested 
any intention of putting such a program into effect. As a matter of fact, the 
Board was never given the power to order extensions of service to new routes, 
whether profitable or unprofitable. It is simply unthinkable that a program 
of regulation whose raison d’etre was internal subsidization should have been 
drawn up without the inclusion of this power (which incidentally had been 
given to the Interstate Commerce Commission with respect to railroads as 
early as 1920). If there are at present points or routes on air carrier systems 
that really do result in a burden on other traffic, they have resulted from mistakes 
rather than deliberate policy. These mistakes, if any, can not now be re- 
interpreted as enlightened decisions and cited in support of restrictive regula- 
tion. 

Possibly some misinterpretation of precedent has arisen from the fact that 
many regulated businesses—in common with a great many that are not reg- 
ulated—normally serve various classes of customers at prices which contribute 
respectively more or less than a pro rata share to the coverage of general over- 
head. So far from being a burden on the more profitable classes, however, this 
practice, since it permits the coverage of some of the overhead by purchases 
which would not be made at a price equal to fully allocated cost, is in general a 
means of relief for the former group, given normal profits for the firm as a 
whole. 

If a policy of internal subsidization should be adopted, it might well result 
in some saving of Government funds where some special necessity or political 
convenience dictated the continuance of a losing service. As has been indicated, 
the cost of supporting such a service would be neither magically erased nor shifted 
to the beneficiary of a public franchise. But this is not all. Because the higher 
price charged for the profitable service will in all probability result not only in 
excess earnings in this line but also in the loss of some traffic which would have 
travelled at a lower rate, the cost of support to the community as a whole will 
almost surely be increased as compared with that sustained under a program 
of direct subsidization. This is because the decline in traffic involves some loss 
to the shipping or traveling public without any accompanying contribution 
to the earnings of the carrier. 

Finally, and perhaps of the greatest importance, there is the question of general 
precedent. If the argument for protective regulation to finance internal sub- 
sidization is accorded respectability in connection with air transportation, it may 
be applied with great plausibility to a large number of industries with similar 
economic characteristics. The prospect is even less reassuring if there is general 
acceptance of the view that a price policy resulting in unequal per-unit contribu- 
tions to overhead is evidence of the normal existence of internal subsidization. 


CONCLUSION AND RECOMMENDATIONS 


In sum, the arguments now fashionable in support of regulatory protection 
appear to be if anything less impressive than those current 17 years ago; more- 
over, it appears that no more acceptable arguments are about to present them- 
selves. As evidence for this, we may cite the crucial importance now generally 
attributed to the internal subsidization argument by the proponents of protec- 
tionism. Consider, for example, the following statement in a recent study pre- 
pared by the staff of the Senate Commerce Committee : 

“Service which is not self-supporting can be continued only if it is supported, 
either by subsidy, or by the profits from routes which are self-supporting. That 
is the choice which must be made—unless service on non-self-supporting routes 
is to be abandoned. 


8 This question is discussed at somewhat greater length in Lucile S. Keyes, “Passenger 
Fare Policies of the Civil Aeronautics Board,” 18 Journal of Air Law and Commerce 46 
(1951). 
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“To abandon service on all routes which are not self-supporting would mean 
abandonment of the objectives of the Civil Aeronautics Act. If that were to be 
done, the whole system of regulation set up by the act should also be abandoned 
and the carriers, certificated and uncertificated, should be released from their 
present restraints and permitted to compete freely. Free enterprise should be 
permitted to determine the amount of competition and the service to be 
rendered.” * [Emphasis supplied.] 

On the other hand, there is no reason to suppose that the old and well-known 
case for free competition has lost any of its force in the interim,” or that the 
assignment of a protective aim to the regulators has become any more conducive 
to the proper functioning of either regulation or management.” Indeed, had there 
been any need for a specific demonstration of the benefits of free competition in 
air transportation, it would have been providentially fulfilled by the postwar 
experience with noncertificated carriers. Therefore, the Congress should promptly 
provide for the abolition of entry control geared to the protection of carrier 
revenues. 

It may well be that this aim can be most satisfactorily accomplished through 
a congressional policy declaration affecting the working criteria of the regula- 
tory agency rather than through outright rescission of the certification require- 
ment itself. As has been noted, this requirement may possibly prove in the long 
run to be the best available means of carrying out certain objectives other than 
protection. The power to withdraw authority to operate would appear to be 
a most effective weapon of enforcement for any type of regulation. In addition, 
as a strictly temporary expedient to decrease opposition on grounds of Govern- 
ment economy, it may be desirable to synchronize the removal of protection with 
the termination of need-rate subsidy in the various sectors of domestic air trans- 
port. Such a program might well be accomplished by a continuation of the 
Board’s powers of certification together with a progressive liberalization of their 
administration. Great care should be taken, however, to make congressional 
intent in such a policy declaration entirely clear, in order to minimize the chance 
that faulty administration might prevent the actual elimination of all the anti- 
competitive elements of entry control. Moreover, no time should be lost in put- 
ting the new policy into effect: first, to insure the continuation of noncertificated 
services now operating on subsidy-free routes, and, second, to avoid the possibility 
that the now self-supporting certificated carriers might slip back to a subsidized 
status before the Board should put an end to their eligibility for subvention. 

The continuation of protection cannot be defended as a permanent or long- 
run method of reducing Government expenses in connection with any type of 
subsidy. With respect to international air transport, as the A. C. C. report sug- 
gests, attention should immediately be directed to the formulation of a sup- 
port program free from the objectionable features of that now in operation. 
The institution of this program on any given route might mark the most accept- 
able occasion for the removal of protection with respect to services on that 
route. 


(Whereupon, at 3:40 p. m., the subcommittee recessed, to recon- 
vene at 10:30 a. m., Monday, March 12, 1956.) 


AveustT 8, 1955. 
Hon. Ross Riz.ey, 
Chairman, Civil Aeronautics Board, 
Department of Commerce Building, Washington, D.C. 


DeaR Mr. CHAIRMAN: Our Antitrust Subcommittee is making an inquiry to 
determine whether or not regulatory agencies such as the Civil Aeronautics Board 
have administered their basic statutes in a manner appropriate to their regula- 
tory responsibility which gives full recognition to the values of competition. Sec- 
tion 2 (d) of the Civil Aeronautics Act provides specifically that competition to 
the extent necessary to assure the sound development of an air transportation 
system properly adapted to the needs of the foreign and domestic commerce of 


_ * Aviation Study Prepared for the Committee on Interstate and Foreign Commerce, 
Senate Document No. 163, 83d Congress, 2d Session, 1955, p. 48. 
a* See, for example, Keyes, Federal Control of Entry Into Air Transportation, and 
National Policy Towards Commercial Aviation—Some Basic Problems,” 16 Journal of 
Air Law and Commerce 280 (1949). 
“This practice forfeits some of the main advantages of regulated private ownership as 
compared with government ownership. On this point, see Lucile S. Keyes, “Some Contro- 
versial Aspects of the Public Corporation.” Political Science Quarterly, March 1955 
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the United States, the postal service and the national defense, is considered as 
being in the public interest and in accordance with public convenience and neces- 
sity. The specific concern of the subcommittee is whether or not regulatory 
statutes have been administered in a manner which protects a particular in- 
dustry from competition from new commerce to a greater extent than that con- 
templated by the Regulatory Act itself. Our attention has been directed to air 
transportation because of its spectacular growth and because of the specific 
statutory objective of maintaining competition. 

In order to assist our subcommittee in its examination of this problem, it would 
be appreciated if you would supply us at your earliest convenience with answers 
to each of the following questions : 

1. How many carriers were granted grandfather certificates pursuant to sec- 
tion 401 (e) of the Civil Aeronautics Act? Please list these carriers. 

2. How many of these carriers are still in operation? Please list the names of 
those which are no longer in operation. 

3. What proportion of the commercial revenue of the certificated industry was 
earned by the grandfather carriers? 

4. How many local service carriers have been certificated? Please list the 
names of these carriers. 

5. How many of these carriers still survive? Please list names of carriers 
certificated but no longer operating. 

6. What is the percentage of commercial revenue of the local service carriers 
compared to total industry commercial revenues and to commercial revenues in 
interstate air transportation? 

7. Does Board policy contemplate that local service carriers be competitive 
with trunkline carriers? 

8. How many new all-freight carriers have been certificated? Please state 
names. 

9. How many of these still survive? Please state name of companies certifi- 
ficated but no longer operating. 

10. What is the annual commercial revenue derived from common carriage 
cargo operations of the all-freight carriers? 

11. What percentage is this of the total annual industry revenue? 

12. What other new carriers have been certificated? Please list names of 
carriers. 

13. How many of these carriers still survive? Please list names of carriers 
no longer in operation. 

14. What is the annual commercial revenue of these carriers? 

15. What percentage is this of the total annual industry revenue? 

16. What proportion of all commercial revenues in air transportation are in 
passenger trunkline operation ? 

17. How many nongrandfather carriers have been certificated for passenger 
trunkline transportation? 

18. What has been the growth experienced by the air transportation industry 
since 1938 in terms of revenue passenger-miles and commercial revenue? 

19. What was the dollar volume of increase in commercial revenues in the last 
year available? 

20. What proportion of interstate revenue passenger-miles was carried by 
American, Eastern, TWA, and United in 1988, 1946, and 1954? 

21. Has the Board any pending domestic trunkline applications by carriers 
other than grandfather carriers in cases where a prehearing conference has 
been held? 

22. Please list the applicants for new service in interstate air transportation, 
in international air transportation, and in overseas air transportation and the 
docket number of each such case. 

23. What policy has the Board followed to meet the increasing demand for 
air transportation service since the end of World War II? 

24. Were the existing airlines able to meet the demand for service? , 

25. What is the length of time historically required in processing applications 
for major routes? ; 

26. Did the Board make any provision for supplementary service for freight 
carriers pending processing of applications for major trunkline operations limited 
to the carriage of freight? 

27. Did the Board follow the same policy in the passenger field? If not, 
why not? . 

28. What provision has the Board made for conducting experiments during 
the pendency of certificate cases for the carriage of freight? 
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29. Has the Board followed the same policy in the passenger field and if not, 
why not? 

30. It is the subcommittee’s understanding that for a period of years in peak 
seasons, it has not been possible to obtain transportation across the Atlantic to 
Alaska or to and from Miami. What provision has the Board made for author- 
izing supplementary service so that people who want to fly to these areas in the 
peak season and in the peak direction will be able to obtain service? 

31. It is our understanding that in the Transcontinental Coach case, the Board 
turned down the applications for coach service by new carriers, one of the 
grounds for the decision being that the existing carriers could provide adequate 
coach service. Is it true that the Board in prior cases had held that competitive 
service would be authorized even if existing carriers could provide adequate 
service? 

32. If so, why was this standard not applied in the Transcontinental Coach 
case? 

33. It is our understanding that the Board said that if existing carriers did not 
provide adequate coach service, the Board would compel them to do so under 
section 404 of the act. Is it true that the Board in prior cases had held that it 
could not rely on administrative fiat to attain the objectives of the act but should 
rely on competition ? 

34. Why did the Board not apply that principle here? 

35. Did the Board ever take any subsequent steps to require more coach 
service? 

36. It is our understanding that within 3 months after this case, the Board 
permitted carriers to raise their fares by charging another dollar per passenger 
and instituted a general fare investigation. Is it true that this dollar increase 
will result in increased revenues to the air carriers of about $30 million a year? 

37. Did the Board drop the general fare investigation? If so, why? 

38. Why hasn't the Board taken steps to lower fares? 

39. It is our understanding that in the Transcontinental Coach case the Board 
said that granting of the applications would seriously disrupt the development 
of a sound air-transportion system. Is it true that the Board in certificate cases 
has traditionally given consideration to granting part of the applications of some 
of the applicants? 

40. Why didn’t it follow this procedure in the Transcontinental Coach case? 

41. What steps has the Board taken to assure that there will be adequate 
coach service by certificated carriers ? 

42. How do the fares charged by certificated carriers compare to the charges 
for coach service by noncertificated operators? 

43. What steps has the Board taken to assure that the Big Four will not con- 
tinue to obtain an increased proportion of the domestic trunkline business? 

44. Is it true that the Board has issued an order putting out of business the 
only major applicant for new domestic trunkline passenger routes in cases now 
actively being processed on the Board’s docket ? 

45. If this is done, is there any practical possibility of any new carriers being 
certificated into the passenger trunkline business in the forseeable future? 

46. Has the Board approved agreements among carriers setting standard 
commissions to be paid by travel agents? 

47. Re these agreements permit the carriers to limit the number of travel 
agents? 

48. Do these agreements prohibit travel agents who sell the tickets of the 
— carriers from selling tickets of any carriers who charge a lesser 
are? 

49. Is it true that the Board has approved agreements of international car- 
riers entered into at IATA conferences which limit agents who may sell tickets 
on carriers certificated for international air transportation? 

50. Do these agreements provide for maximum commissions to agents? 

51. Do these agreements limit the number of agents which may be used by 
certificated carriers? 

52. Is it true that these agreements which have been approved by the Board 
provide that any agent who becomes a general agent for a non-IATA carrier 
cannot sell transportation for an IATA carrier? 

53. Has the Board made any attempt to determine whether officers of air 
carriers have been able to earn substantial personal profits through the exer- 
cise of stock proxies? 
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54. Do the Board’s records show the extent to which stock proxies were 
exercised in the period 1953 and 1954? If so, please show the facts. 
Your cooperation in furnishing the above information would be very much 
appreciated. 
Sincerely yours, 
EMANUEL CELLER, Chairman. 


NOVEMBER 8, 1955. 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D. C. 


Dear Mannie: The answers to the questions in your letter of August 8, 1955, 
are enclosed. 

In addition to answering the specific questions you have raised, we would 
like to take this opportunity to explain the Board’s philosophy pertaining to com- 
petition in the air transport industry. We trust this will be helpful to you in 
your study of whether the Civil Aeronautics Board has administered its statute 
in a manner appropriate to its regulatory responsibility and as general back- 
ground in evaluating our answers to the specific questions you have asked. 

The subject you are studying, namely, the question of how the Board, based 
upon what it has said and more importantly based upon what it has done, has 
interpreted 2 (d) of the Civil Aeronautics Act is a subject which has been de- 
bated long and vigorously. 

The Civil Aeronautics Act directs the maintenance of competition to an ex- 
tent necessary to assure the sound development of an air transportation system 
properly adapted to the national needs. 

The statutory language which directs us to “foster sound economic condi- 
tions” in air transportation contains no words of limitation. The directive with 
respect to competition does contain a qualification, however, which makes it 
subordinate to the broader statutory objective of fostering sound economic con- 
ditions in the industry. 

Notwithstanding the subordinate nature of the competition clause, it has been 
and is the opinion of the Board that the two are not independent in that com- 
petition is the essential stimulus to sound economic conditions which regulation 
alone cannot provide. A review of Board actions and a comparison of route 
competition today with what existed in 1938 establishes beyond question that 
this has been and is the Board’s position in this area. (See Table 1—Competi- 
tive Status of 50 Leading Domestic Segments. ) 

Since the difference between the maximum amount of competition consistent 
with our objective of fostering sound economic conditions and excessive com- 
petition cannot be determined with mathematical precision, there has been and 
undoubtedly will continue to be differences of opinions as to whether more com- 
petition is desirable in any given case. However, much of the current debate 
is not really directed to seeking authorization of more competition among exist- 
ing scheduled carriers but rather is directed to seeking authorization of new 
scheduled carriers. It usually is stated as “the Board has denied entry of non- 
grandfather carriers into trunkline air competition.” Since a trunkline route 
technically ranges anywhere from the weakest route to the strongest route in 
the country, it would be pertinent to examine some of the Board’s actions in this 
area. The record indicates that the Board has granted certificates of public 
convenience and necessity to the following nongrandfather carriers: 

1. Certificated 23 local service carriers, of whom 13 are operating today over 
an extensive route structure covering the entire Nation. (A map indicating 
the extent of this authorization is enclosed. ) 

2. Certificated Trans-Pacific Airlines to compete with Hawaiian Airlines in 
the Territory of Hawaii. 

3. Certificated Riddle Airlines to operate a New York-Puerto Rico freight 
service. 

4. Certificated Aerovias Sud Americana to operate freight services between 
Tampa/St. Petersburg and Habana/Central America. 

5. Certificated four domestic air freight carriers over an extensive route 
structure covering the entire Nation. (A map indicating the extent of this 
authorization is enclosed. ) 

6. Certificated Mackey Air Transport and Midet Airlines to operate between 
Florida and the Bahamas. 
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7. Certificated Seaboard and Western Air Lines to operate a Transatlantic air 
freight service. 

8. Certificated a group of helicopter carriers to explore the economic possibili- 
ties of the use of helicopter aircraft for very short-haul transportation. 

9. Certificated American Overseas Airlines to operate a Transatlantic route. 

10. Granted exemptions to a large number of irregulars to provide a supple- 
mental air service. 

11. Granted exemptions to a large number of air freight forwarders. 

Without attempting to define a trunkline route precisely, since many of the 
local service lines of today are larger than the so-called trunkline carriers of 
1938, it is abundantly clear from the summarized record described above that 
the opportunity to enter the air transport field is not closed. That is, it is not 
closed to operators willing and able to experiment in an undeveloped area and 
thereby further the development of air transportation while at the same time 
reaping the rewards if successful. It would appear therefore that what is 
meant by the assertion that the Board has denied entry of nongrandfather 
carriers into trunkline competition is that as competition has been added to 
the most profitable routes in the country such as New York-Miami, the leading 
segment in the country, the Board has thus far selected an existing carrier in 
preference to a new applicant. 

While the Board is cognizant of the fact that entry of new carriers might 
provide benefits that are not supplied, at least immediately, by existing carriers 
there are factors to be considered on the other side of the ledger. 

When the Civil Aeronautics Act was enacted it provided that operators in 
existence on the effective date of the act that had rendered continuous and ade- 
quate service for a specified period of time should be granted permanent certifi- 
cates of public convenience and necessity. These carriers varied so markedly 
in route strength that the smaller carriers were materially handicapped in their 
competition with the larger carriers and could not maintain profitable operations 
at the prevailing fare levels without substantial subsidy support. 

The act also provided that in fixing mail rates the Board should take into 
consideration— 

the need of each such carrier for compensation for the transportation of 
mail sufficient to insure the performance of such service, and, together with 
all other revenue of the air carrier, to enable such air carrier under honest, 
economical, and efficient management, to maintain and continue the develop- 
ment of air transportation to the extent and of the character and quality 
required for the commerce of the United States, the postal service, and the 
national defense. 

Since many of the carriers granted permanent certificates of public convenience 
and necessity in 1938 were smaller and in many respects weaker than most of 
the local service lines in operation today and since the Government was com- 
mitted to support these operations as long as the management was honest, eco- 
nomical, and efficient it is apparent that the Board had every incentive to choose 
one of them rather than a new applicant, when more service was needed on a 
profitable route. For example, in the New York-Chicago Service case (Order No. 
h-9537), decided September 1, 1955, the Board in selecting Capital and denying 
the application of North American, among others, stated : 

“New services authorized for Capital are suitable for operation by a regional 
carrier, and capable of contributing substantially to the strengthening of Capital's 
system, an objective of great importance in the sound development of a national 
air transport system and in perfecting the Nation’s route structure. 

“The need of a carrier for additional strength is a significant factor in selec- 
tion of carrier where the strengthening is not required for the advantage of the 
individual carrier as such but for the sound development of the national system 
of which it is a part. 

“* * * Grant of a completely new route to a new carrier would preclude the 
public benefits flowing from improvements in the route patterns of existing 
carriers.” 

Moreover, since the prime objective is the best possible service consistent with 
the development of a sound air transportation system, it must be recognized 
that an existing carrier has much to offer over a new applicant. The ability 
to provide maximum through serviee and the ability to integrate the new route 
into the existing operations at lower cost than would be possible by a carrier 
not already operating are only some that might be mentioned. 
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Whether the policies followed by the Board of — 
(1) Certificating the maximum amount of competition consistent with 
the sound development of an air transportation system, 
(2) Granting entry into the field in all areas which showed promise of 
further development of air transportation, and 
(3) Using the opportunity provided by the need for more competition 
on the more profitable routes to provide more and better service and at the 
same time reducing the need for subsidy by strengthening marginal carriers, 
were the best designed to accomplish the primary objectives of the act is another 
matter which is not susceptible to mathematical test. Therefore, in evaluating 
the results of the Board’s actions to determine whether the Board has ad- 
ministered its statute in a manner appropriate to its regulatory responsibilities, 
it is our belief that it would not be fruitful to measure the amount of competition 
we have today as compared with what existed in 1938 since, in our opinion, this 
is merely the means to the end rather than the end itself. Rather we must ex- 
amine the state of the industry in 1938 and compare it with the state of the 
industry today in the light of the objectives of the act. This is the acid test 
which must be applied to evaluate the Board’s actions in the field of competi- 
tion. 

Prior to the enactment of the Civil Aeronautics Act of 1938 conditions in the 
air transport industry could only be described as chaotic and the financial con- 
ditions of the companies engaging in air transportation as precarious. The 
servcies available to the public were limited in scope and constituted only a 
very minor portion of the total transportation facilities available. In addition, 
the route systems then operated were heavily unbalanced with respect to the 
distribution of available markets among the operating carriers. 

This was the situation that Congress faced when it undertook its study of 
the proposals for comprehensive legislation designed to goven commercial avia- 
tion. In order to meet this situation and bring about the stabilization needed to 
enable the industry to terminate its financial losses and attract the investment 
capital necessary for its continuance and development, the Congress enacted a 
comprehensive regulatory scheme which had as its cornerstones the principle of 
regulated competition, and a subsidy plan which provided financial assistance 
based upon the need of each carrier. 

Under this regulation established by the Congress the role that was given to 
the Board was the creation of a healthy and strong air transportation system 
responsive to the public need, with competition to the extent required to attain 
these objectives. 

Statistical proof is hardly necessary to demonstrate the marked growth in 
our air transportation system. Whether this growth has been in line with what 
was envisioned by the Congress at the time it enacted the Civil Aeronautics Act 
requires an examination of the more important objectives contemplated. The 
Board's program has always been directed at two major objectives—the first, 
to place the airline industry on a self-supporting basis free from dependence 
upon the Government’s subsidy provided by the act and, the second, to bring 
air transportation to its maximum usefulness by placing it within the reach of 
millions of people of average means through the lowest fares consistent with 
the cost of providing such services. While we would be the first to grant that 
we have not reached the end of our goal, we believe we can take justifiable 
pride in the accomplishments that have been made to date. 

In relation to the amount of service provided Federal mail pay for domestic 
operations declined consistently over the years from 58.1 percent of all other 
revenues in 1938 to 6.4 percent of all other revenues in 1954. This, in large 
measure, is due to the fact that as the development of air traffic has justified 
the authorization of additional services, route grants which have given small 
regional carriers access to major medium and long-haul traffic markets have 
been used as the principal means of bringing about conditions of more balanced 
route strength within the industry. For example, National Airlines, a small 
southeastern carrier operating largely within Florida, was granted a trunk route 
between New York, Washington, and Miami. Similarly, Northwest Airlines was 
granted entry into New York and Washington, thus creating a transcontinental 
route for that carrier. Western Air Lines, a regional carrier, was extended 
from San Francisco north to Seattle and Portland. Delta Air Lines was sim- 
ilarly extended between Chicago and Miami and in each of the foregoing in- 
stances, it is noteworthy that the carrier involved has achieved a subsidy-free 
status and has become an effective competitor of the existing carriers. 
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With respect to our second objective of making air transportation available 
to the general public, we have made consistent progress. A tabulation of the 
average yield of air fares to domestic air carriers from 1938 to date is shown 
below: 


Yield Yield Yield 
(cents (cents (centa 
per per 

Year: mile) Year: mile) Year: mile) 

10GB ik iecdetist bccn 5.18 Tb asso nctices 5.35 ee iste cuikais 5.54 

TORR isos 5.10 Pia asad 4.95 Debs esitscinel 5.59 

19D. cise aeion 5.07 (re 4.63 Se 5.54 

NOE oi ene 5.04 Nii cee ck 5.06 btn cients 5.43 

1943 toe 5.28 ee nindda cits 5.76 FOC iiintinincal 5.37 
TORR  ictecicnseiinds 5.27 i natin cttigneds 5.75 


In evaluating these results one must keep two factors in mind: One, in earlier 
years the fare level was primarily geared to the value of the service rather 
than the cost of the service with the difference in air carrier needs being made 
up by subsidy and, two, that the entire period represented by this tabulation 
of fares was a period of rising prices and higher cost levels. In the light of these 
two factors, the trend in the fare levels would appear to suggest excellent progress. 
(See Table 2—Average Passenger-Mile Yield—at 1947-49 Price Levels. ) 

In summary, therefore, it is our judgment that over the years substantial prog- 
ress has been made toward bringing about a greater degree of balance in route 
systems, thereby extending the area of effective competition and reducing and 
eliminating the dependence on subsidy support. And the Board is hopeful that, 
as a result of continuance of the favorable traffic development experienced 
throughout the industry to date and the potential benefits which appear achiev- 
able through corrective route actions, we will witness in the foreseeable future 
the attainment of the ultimate goal of a self-sufficient industry, free of subsidy, 
full responsive to public needs, provided with the most modern equipment and 
at the lowest overall cost levels consistent with the state of technological de- 
velopment. 

Vice Chairman Adams wishes to have it pointed out that his position has, since 
1951, differed from that of a majority of the Board in the low-fare aircoach field. 
His dissenting opinions in the Transcontinental Coach case’ and in the two Board 
decisions relating to the need for a General Passenger Fare Investigation’ are 
attached hereto. The Vice Chairman’s views as reflected in these dissents are 
particularly applicable to your questions Nos. 27 through 41. 

If further information is desired, please write again. 

Sincerely yours, 
Ross Rmzxey, Chairman. 


1 Transcontinental Coach-Type Service case, Docket No. 3397, Order Serial No. E-5840, 
decided November 7, 1951; Order Denying Petitions for Reconsideration, Order Serial No. 
E-6262, issued March 27, 1952. 

2General Passenger Fare Investigation, Docket No. 5509, Order Serial No. E-—6305, 
decided April 9, 1952; Petitions for Reconsideration, Order Serial No. E-7376, issued 
May 14, 1953. 
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TABLE I.—Competitive status of 50 leading domestic segments,’ September 1940 











and 1955 
Segment | September 1940 | October 1955 ? 

1 DitemeiNow Terk. ............-..208 Ea en eS ae EAL, NAL. 

2. Los Angeles-New York. .........---- | AAL, TWA, UAL.......... AAL, TWA, UAL. 
3. New York-San Francisco. __........- tea Eo ale AAL, TWA, UAL. 
4. Chicago-New York..................| AAL, TWA, UAL.....--.-- AAL, CAP, NWA, TWA, UAL. 
5. Chicago-Los Angeles..._..........--- Gos “1 Neer AAL, TWA, UAL. 
ee eee eee eee bc ccctiltaccric sie eeet, = cinisie DAL, EAL. 

7. Los Angeles-San Francisco._-..__..-- Sin wai'n dace RAE a eacmp eld UAL, WAL. 

8. Chicago-San Francisco-.-----..-...-- Sno cl ance eie nap ose AAL, TWA, UAL. 
9. Detroit-New York--_........-....---- Mees os Ses 2sSe cep ads cede AAL, CAP, NWA, TWA. 
SO, iid. oc. vn senna dats bemsciint skies ates Tibia scase EAL. 

11. New York-Washington.___......_-.- Se Eh a cacecenscannnanh AAL, EAL. 
eg OO OS eee, ee ee el NWA, UAL 

13. San Francisco-Washington__..______- Be eee aon NS ce eines ot AAL, TWA, UAL 
14. Boston-New York-.-.........-...---- Et as ae is a atone iia AAL, EAL. 

15. Los Angeles-Washington..__-- bel Mb dah add beled. dad ode ced AAL, TWA, UAL. 
16. Houston-New York.-..............--- Dies cdibieg a wages eect ; 

17. San Francisco-Seattle__.............-. > A etee UAL, WAL 

18. Los Angeles-Seattle........___.- CURL WH ks debe nc n ck sok ones | UAL, WAL 

19. New York-St. Louis_._...........--- GATT Me ook Fhe LEW. Se TWA. 

20. Dallas-New York.-__--- xn ae ed oo Or Serene eer AAL, 

21. Cleveland-New York-__._-_-- Li it apie said np CAP, UAL 

22. Detroit-Los Angeles... _...... n eueheee ER Ad dtu: ha sie ens seks AAL, UAL 

23. New York-Tampa................... PUN stisks bn ib LE eben ool EAL, NAL. 

24. Chicago-Washington..__________.-..- PDs na. vein denn eh Keel AAL, CAP, TWA, UAL. 
25. New York-San Antonio....._.._____.. ral, oh casas Peaacudean AAL, . 

26. Boston-Los Angeles_.._.........-..-- | MERE ib don wee cctniesese-es AAL, TWA 
A eee Ys ee ee Se EAL. 

28. Cleveland-Miami...................- Re id | EAL. 

29. Minneapolis-New York.._.........-- ee ee CAP, NWA 

30. Boston-Miami....................--- Be Seat Ww wee hea dh. vated EAL. 

31. Atlanta-New York...........-...-... PL os: c . tép ab dsr an bash EAL. 
eS ee ee ee | EAL, NAL 

33. New York-Pittsburgh-_.._.-..-_._-- TWA | CAP, TWA. 

34. Miami-Philadelphia fc | MRE iotits A -| EAL, NAL. 

35. Boston-Chicago «c2s) Bee .|| AAL, TWA, UAL. 
36. Kansas City-New York__..-.-.-.---- I st ae i ado TWA. 
fe eee eae AAL, TWA, UAL. 
38. Chicago-Philadelphia..........__._-- | TWA, UAL TWA, UAL. 
39. Chicago-Seattle ___- insiqes «teaiie PEW ibs UT Adi... .0ccnss s- sos | NWA, UAL. 

40. Denver-New York... Se tea aiitae SNe +8 a0 d~ beakers | UAL. 

41. New York-West Palm Beach___-_...| EAL | EAL, NAL. 
42. Buffalo-New York 4 ys Ad BAO. « 24s AAL. 
i OE.) eae ee ee Be aisk tise biibiacaes AAL, CAP, NWA, TWA, UAL. 
44. Cincinnati-New York eat aay, pert | AAL, TWA. 
45. Cleveland-Los Angeles RC. cabs whee AAL, UAL. 
46. Chicago-Tampa | EAL EAL. 

47. Detroit-San Francisco - - --_-- she AAL, UAL. 

48. Los Angeles-Minneapolis.--.-.......|..---.-...----- -| WAL. 

49. Los Angeles-St. Louis. __. AAL, TWA | AAL, TWA. 

GO. Brame New Torts. 0 kS . 2 | oa sa odes cos ee st CAP, NWA, TWA. 





1 Ranking based on passenger-miles—September 1953 and March 1954 Air Traffic Surveys. 

2 With the exception of the carriers awarded service as a result of the New York-Chicago case decided 
Sept. 1, yo - whom no traffic history is available, carriers with less than 10 percent of total traffic on seg- 
ment not listed. 


TABLE 2.—Average passenger-mile yield (cents) 








Consumer’s “ 
Year As reported | price index! | At ys d 

(1947-49=100)| Price levels 

| 
1938... 5.18 60.3 8. 59 
1939. 5.10 59. 4 8.59 
1940 | 5.07 59.9 8. 46 
| (ek eRe Sa a emg ets: “rats 5.04 | 62.9 8.01 
1942 5. 28 69.7 7. 58 
1943 5.27 74.0 7.12 
1944 | 5.35 75.2 7.11 
1945 1 4.95 | 76.9 6.44 
1946 4.63 | 83.4 5. 55 
1947 5.06 95.5 5. 30 
1948 5.74 | 102.8 5. 58 
1949 5.75 101.8 5. 65 
1950 5. 54 102.8 5.39 
1951 5. 59 111.0 | 5.04 
1952 5. 54 113.5 4. 88 
1953 5.43 | 114.4 4.75 
1954 5.37 114.9 4. 67 


1 From Economic Report of the President, January 1955. 
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Docket No. 3397 ET AL. 
(E-5840) 


TRANSCONTINENTAL COACH-TYPE SERVICE CASE 





Decided November 7, 1951 





Applications of Air America, Inc., California Eastern Airways, Inc., Trans 
American Airways, Inc., and Great Lakes Airlihes, Inc., for certificates of 
public convenience and necessity, or exemption orders, authorizing coach-type 
services on transcontinental routes denied insofar as they request authoriza- 
tion to engage in air-coach services to be conducted without limitation as to 
the number of schedules which the applicant can operate; and deferred as to 
the remaining portions of such applications. 


APPEARANCES : 

G. Robert Henry and Victor 8S. Netterville, for Air America, Inc. 

James HE. Hughes, George F. Mason, Jr.,-and 8. J. Solomon for California 
Eastern Airways, Inc. 

Richard H. Keatinge for Great Lakes Airlines, Inc. 

George Berkowitz for Trans American Airways, Inc. 

Elmer EL. Batzell for Associated Airways. 

Charles W. Bundy for Twentieth Century Air Lines, Inc. 

Hardy K. Maclay and Stanley Gewirtz for Standard Airlines, Inc. 

Wilbur LaRoe, Jr., and 8S. H. Moerman for the Port of New York Authority. 

Edward A. Goggin for Board of Port Commissioners of the city of Oakland, 
Calif. 

Howard C. Westwood, William P. Bundy, and Thomas F. Brosnan for Ameri- 
can Airlines, Inc. 

Hubert A. Schneider and B. Howell Hill for Braniff Airways, Inc. 

John T. Lorch and J. Stanley Stroud for United Air Lines, Inc. 

C. Edward Leasure and H. F. Scheurer, Jr., for Northwest Airlines, Inc., and 
Continental Air Lines, Inc., respectively. 

James K. Crimmins and Henry P. Bevans for Trans World Airlines, Inc. 

R. 8. Maurer, L. EB. Black, Jr., and W. Clifton Stone for Chicago and Southern 
Air Lines, Inc. : 
‘ a oa Gambrell, Harold L. Russell, and Charles A. Moye for Bastern Air 

anes, inc. 

Charles H. Murchison, Robert B. Hankins, and Macon M. Arthur for Capital 
Airlines, Inc. 

Prnest V. Moore and D. F. Kell for Delta Air Lines, Inc. 

John W. Cross for Mid-Continent Airlines, Inc. 

Richard A. Fitzgerald for National Airlines, Inc. 

Seymour J. Wenner, Alfred Hantman, and Ronald H. Cohen, Public Counsel. 


OPInion 
By tHe Boarp: 

This ipamenting involves applications by Air America, Inc., Cali- 
fornia Eastern Airways, Inc., Great Lakes Airlines, Inc., and Trans 
American Airways, Inc., for certificates of public convenience and 
necessity authorizing coach-type air service on east-west transconti- 
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nental routes within the United States. ees the proceeding 
included 18 applications by 15 different applicants, but only the 4 
named remain for consideration, the others having been dismissed 
upon request, or for failure to prosecute. 

The following persons were granted permission to intervene and 
articipated in the proceeding: American Airlines, Inc., United Air 
ines, Ton. Trans World Airlines, Inc., Continental Air Lines, ts 

Capital Airlines, Inc., Eastern Air Lines, Inc., Braniff Airways, Inc., 
the Port of New York Authority, Northwest Airlines, Inc., Chicago 
and Southern Air Lines, Inc., Mid-Continent Airlines, Inc., National 
Airlines, Inc., Los Angeles Chamber of Commerce, city of Oakland, 
Delta Air Lines, Inc., and Western Air Lines, Inc. 

After due notice public hearings were held before Examiner 
William J. Madden, whose report, containing findings of fact, con- 
clusions, and recommendations, has been filed. Exceptions to the re- 

rt, and briefs in support thereof, have been filed and the Board 
as heard oral argument. 

The fact that this case comes to us at a time when the air is charged 
with controversial bitterness, widely circulated propaganda, and mis- 
information touching the broader issues of low-fare transportation 
may add difficulties to the task, but it does not relieve the Board of 
its statutory duty to decide judicially the important factual issues 
presented, and in such decision to alee firmly to the mandate of 
the Congress to foster the development of an economically sound 
national system of air transportation. Nor has this situation relieved 
the parties of their duty “to vindicate the public interest” in prosecut- 
ing their applications. This duty the four applicants have earnestly 
endeavored to discharge and, in the presentation of their claims, they 
have conducted themselves with commendable regard for the require- 
ments of a judicial procedure. In so doing they have rendered ex- 
emplary assistance to the Board. 

he question whether the public interest will be served by the fur- 
ther development and extension of low-fare air transportation may be 
disposed of without extended discussion. We believe that the ap- 
plicants are right in emphasizing the importance of this question to 
the national interest. In the opinion of this Board progressively 
lower fares must be considered a major objective and natural inci- 
dent of any new transportation development. Unless air transporta- 
tion can be brought within the reach of the many people of limited 
means, it will not be able to fulfill its obligation to the American 
people. Indeed, there could be no justification for a national policy 
which has poured millions of dollars of the peoples’ money into the 
building up of a vast air transportation system if that system were 
to be permanently restricted .to persons of. means and denied to the 
masses of the people. 

The Board ions been fully aware of the importance of developing the 
air passenger market through lower fares and, even in the face of 
rising price levels of the past 3 years, has taken affirmative steps to- 
‘v ard rat end. Thus, in addition to the authorization of the family- 


fare plan and excursion rates for the certificated carriers, the Board 
has authorized coach services by scheduled airlines. Presently, 9 
certificated carriers are operating 64 air-coach schedules and are serv- 
ing 36 cities. The experience and operating data gained from these 
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operations, which thus far have been experimental in character, to- 
gether with a study of all costs of the carriers involved, will enable 
us to fix upon a policy which will insure that the further development 
of this type of posers service will be in accord with sound economic 
principles and hasten the growth of a financially strong air transport 
system. This objective must include, insofar as it may be eco- 
nomically attainable, the extension of the benefits of low-fare coach 
services to the less profitable short-haul operations and smaller cities. 

Having reached the conclusion that the further development of low- 
fare air transportation is an objective required by the public interest, 
the only remaining questions calling for decision are whether this 
further development requires the certification of one or more new 
carriers for the performance of the service proposed in the present case * 
and, if so, whether the present applicants qualify for such task. 

The successful coach operations, to date, stem from increased volume 
and increased load factors stimulated by fare reductions and newly 
created natiannl oemeeeneay traffic. This development, in most cases, 
has been accompanied by an increase of the seating density of the air- 
plane. It is an axiom of business enterprise that a reduction in price 
stimulates an increased demand for a useful product. The operators 
of air-coach services, both certificated and irregular, have proved thi 
in much the same manner in which it has been proved in many other 
fields-of business endeavor. It becomes clear, then, upon the simplest 
analysis of the problem, that air-coach service involves a decision as to 
the appropriate pricing of one of the natural products of airline opera- 
tion. Basically this poses, not a new route or new service problem, but 
a rate problem—a decision as to what fares should be charged. In the 
present case, we are called upon to decide whether the public interest 
requires that we create a new group of air carriers who will charge 
lower fares, and at the same time be relieved of the traditional public- 
service obligation of serving communities which can only be served at 
a loss. 

In weighing the issues in this case we are necessarily concerned with 
the statutory justifications of the applicants’ proposed services and the 
probable effect of their authorization upon our national air transpor- 
tation system. The proposals must be judged on their ability to meet 
the transportation needs of the Nation asa whole. For, as this Board 
pointed out early in its history,” the public interest with which we are 
dealing in a new service case is the national public interest, and not 
the interest of a particular geographical area or of a particular group 
of carriers or even of a particular class of travelers. It is the interest 
of the traveling public and the shipping public, the interest of the tax- 
paying public, and finally the interest of the national defense. It is 

1The evidence presented by the applicants was directed primarily to the establishment 
of a need for unlimited air-coach services, i. e., services to be conducted without limitation 
as to the number of schedules which the carrier can operate. It should be clearly unde 
stood, therefore, that our opinion is directed mainly to the consideration and dispositic 
of requests for this type of service. Section 401 (ad) of the Act provides, however, tha 
the Board may issue a certificate “authorizing the whole or any part of the transportation 
covered hy the application.” Thus the applications can also be deemed to include a request 
for coach ,services limited as to frequency and regularity. As so limited the applications 
raise issues which differ substantially from the issues raised by proposals for unlimited 
air-coach services. Accordingly. to the extent that the applications may be deemed to 
include a reavest for limited air-coach services, they are discussed in a later portion of 
this opinion (infra, P. 727), wherein it is concluded that such portions of the applications 


should he nostponed for later decision. 
? American Air., et al., New York Operations, 1 C. A. A. 480, 483-4 (1939), 
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with this broad vista before us that we must reach our judgment on 
the present applications; we cannot confine our vision to a keyhole 
view which would reveal the present proposals as an isolated = »lem, 
of significance only to the applicants and the limited traffic they pro- 
pose to serve, and with no implications to the national air transport 
system as a whole, whose sound economic development is a matter of 
public concern. 

The new services herein proposed would not operate in a vacuum. 
They would operate within the framework of a national system of air 
transportation which has been developed through the years. They 
won become an organic part of that system, and their effect upon it 
is a fact which, like any other relevant fact, must be weighed on the 
scales of the national interest. Considerations, therefore, such as the 
probable diversion of traffic from existing carriers, with which the new 
carriers would be in competition, and the effect of such diversion upon 
existing load factors and upon the Federal treasury, the possible im- 
pairment of the ability of the existing carriers to continue to serve the 
many cities on their routes which they presently serve at a loss, the 
probable consequences of the proposed additional competition in pre- 
venting the further extension of air-coach services beyond the lucra- 
sive routes to which they have thus far been confined to the poorer 
traffic routes and smaller communities of the country—all are pertinent 
subjects of inquiry in determining whether the public interest would 
be advanced by the authorizations here requested. 

The applications here under consideration propose the operation of 
certificated air services over routes and between points where at least 
three, and in some instances as many as five, certificated carriers now 
operate. An essential element of their proposals is the limitation of 
operations to the choice segments of the transcontinental routes from 
the standpoint of traffic-generating capacity, and service only to the 
mass markets connected by those segments. The low fares at which 
the applicants propose to operate would be attainable, in large part, 
by reason of the fact that they would be operating in the most lucra- 
tive markets over route segments selected to produce the maximum 
economies and profit. 

Such a pattern of operations obviously would be the most desir- 
able and profitable from the standpoint of the individual applicants. 
Certainly, scheduled air services conducted on such a pattern of re- 
stricted service and benefits would normally offer greater advantages 
to their operators than services conducted on the traditional pattern 
of broader public utility obligation on which our national system of 
air transportation has thus far developed. Whether such restricted 
pattern meets the test of the national public interest, as envisaged by 
the Civ‘! Aeronautics Act, is quite another matter and poses a major 
issue in the case before us. 

Our national air transportation system must of necessity provide 
service at cities showing varying degrees of attractiveness from a 
traffic-generating standpoint, and individual route segments must in- 
clude some points that are below the optimum in profitability. These 
variations exist not only in the system as a whole, but in the system 
of each individual carrier. They are especially pronounced in the 
more extensive systems of the transcontinental carriers. 
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We are denying the present applications for certificates of public 
convenience and necessity to engage in specialized low-fare passenger 
service. In this we are influenced in large part by the fact that from 
three to four airlines are already certificated and operating between 
each of the points which the applicants propose to serve, and that the 
certification of additional air carriers offering unlimited air-coach 
service would result in unnecessary, excessive and destructive com- 
petition. 

The diversionary impact of such services on both the present and 
potential traffic of the existing transcontinental carriers is clear from 
the record. The applicants admitted that the new services would di- 
vert traffic from the existing carriers, but did not undertake to esti- 
mate the amount of such diversion. They contended that the new 
traffic which would be generated by the lowering of the fares would 
bring to the existing carriers more traffic than they would lose. No 
evidence was offered in support of this claim, which stands in the 
record as the expression of an opinion. The interveners, on the other 
hand, offered estimates of the losses which they would sustain through 
competition with the low-fare services that would be operating over 
their most profitable route segments, free of any obligation to serve 
the less fortunate cities. These estimates, which do not appear to be 
unreasonable, indicate that the diversion from the existing carriers 
would be substantial and serious. 

Whatever the fact may be as to the net effect of the proposed com- 
petition upon the existing carriers, it must be recognized that the ex- 
tension of low-fare, or coach, transportation would bring into exist- 
ence an additional market, a substantial part of which would be made 
up of persons who have not previously traveled by air and would not 
have done so if the low-fare service had not been available. The rec- 
ognition of this fact, however, does not warrant the conclusions which 
the applicants have drawn from it. The real question concerns the 
air pattern which is to serve the new market. To the extent to which 
it is not presently being tapped by the existing carriers this new mar- 
ket represents potential revenues which, in direct proportion to the 
penetration of that market, will be available for the further extension 
of the benefits of low-fare service to the lean routes and poorer traffic 
cities. If the potential revenues are to be diluted by the participation 
of too many carriers, attainment of this objective would inevitably be 
thwarted. We cannot escape the conclusion, therefore, that the intro- 
duction of new carriers, operating unlimited air-coach services as here 
proposed, would constitute a serious threat to the future orderly pro- 
gression toward cheaper air transportation for the Nation as a whole. 

The applicants urge that the national transportation needs call for 
the creation of a class of “specialists” in air transportation which, 
they say, would devote themselves to the operation of low-fare serv- 
ices, and which would differ fundamentally from the services per- 
formed by the existing certificated carriers. 

The assumption that such a classification could either legally or 
practically be established with any assurance that it could be main- 
tained ignores the realities of air transport development. Already 
three transcontinental air carriers have been operating air-coach serv- 
ices at fares only slightly above those charged by the irregular air 
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carriers, and there are sound reasons for believing that there will be a 
further expansion of this type of service by the certificated carriers. 
Indeed, if the present trend continues—and this Board intends to 
use its full statutory powers to insure that it does continue—the low- 
fare service could in time become the standard service on the lead- 
ing routes of the Nation. In the situation which would thus be 
created any substantive differences between the existing carriers and 
the new services here proposed would have vanished, leaving an ex- 
cess of services of the same type which would be engaged in destruc- 
tive and unnecessary competition. 

The facts, in our opinion, do not support the claim that the further 
development of low-fare transportation requires the authorization of 
a group of specialists. The reduction of fares is a natural incident of 
air transport development. It is the logical result of economies that 
have come from the use of more economic Set and improved 
operating methods. The technological “know-how” required for a pas- 
senger service certainly does not vary with the level of fares charged, 
or the seating density of the airplane. Moreover, the examiner’s care- 
ful analysis of the cost evidence in the present record shows that the 
applicants cannot operate the services they propose at a unit cost 
appreciably lower than the cost at which the presently certificated 
carriers could operate comparable services. It is our conclusion, there- 
fore, that the existing carriers are fully capable of providing the 
scheduled regular and frequent air-coach services needed between the 
points which they are already serving, and that they have the neces- 
sary resources and facilities to insure the future growth and develop- 
ment of such low-fare services. 

The Board is fully aware of the fact that the limited proportion of 
air-coach business which was developed by the existing carriers was 
due to the fact that, until recently, the available types of aircraft and 
conditions of operation did not favor a full development by them of 
this business. The conditions existing in 1947 and 1948, for example, 
when the certificated carriers reported losses, before mail pay, totaling 
many millions of dollars, were not conducive to hasty plans for sub- 
stantial investments in experimental services. Until recent increases 
in traffic volume and revenues improved the earning position of the 
airlines, the Board itself was compelled to restrain coach-fare experi- 
mentation in order to avoid increased subsidy and the disruption of 
the national] fare structure. 

American and TWA have demonstrated a substantial and lively 
interest in providing transcontinental coach services, and the invest- 
ments they have assigned to these services approach in amount the in- 
vestments anticipated by the more elaborate proposals among the ap- 
plicants. Their present coach flights are provided with the most 
modern and efficient aircraft units now available. Initial flichts were 
with DC-4-type iircraft, but these units were considered only as ston- 
gap facilities, ar|1 within 4 months American had substituted specially 
adapted DC-6-t pe units and within 5 months TWA had substitnted 


Constellation-tyne aircraft equipned to carry 81 passengers. On June - 
3, 1951, American added a second daily transcontinental coach flicht, 
and was followed shortly thereafter by TWA on June 15,1951. The 
investment representec by these specially adapted aircraft units alone 
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is clear evidence of a firm purpose to exploit fully the coach possibili- 
ties on the transcontinental routes. 

The increased volume of travel by air which began with the war in 
Korea has now placed a large part of the airline industry in a position 
to experiment further with low-fare services without serious risk to 
their financial welfare or to the Federal.treasury, and we expect them 
to do so. Moreover, we are hopeful that the increased traffic volume 
and frequencies which lower fares may be expected to engender will, in 
turn, result in lower unit costs, increased earnings, and eventual reduc- 
tion in the extent of dependence upon mail pay. This should con- 
tribute to the advancement of the day when the airline industry will 
become self-sustaining and independent of need of government finan- 
cial aid—an essential objective of our regulatory policy. 

The duty rests upon the Board and the airlines alike to promote air 
transportation by all appropriate means within their power. The 
measures directed to that end, however, must be consistent with, and 
not inimical to, the development of an economically sound national 
system of air transportation. We shall expect, and require, certifi- 
cated carriers to expand and develop air-coach services, subject to ap- 
propriate Board regulation and, where necessary to accomplish that 
end, we will exercise our statutory power to compel the required re- 
ductions.*® 

In a recent case in which we denied an application for a new trans- 
continental service by an existing carrier which operates both first- 
class and coach services, we cautioned the airline tndestiy to give con- 
sideration to the development of low fares and rates in preterence to 
the establishment of new competitive services. The following lan- 
guage, which we used then, is pertinent to the present issue: 

* * * It behooves us in considering the structure of a sound airline in- 
dustry, to remember that a relatively good earning position at a given time 
may suggest the need for giving serious consideration to the possibilities 
of reducing air transportation rates and fares rather than the need for 
expanding competitive services. * * * Our aim and that of the carriers 
must always be to provide the public with the benefits of safe and modern 
air transportation at the lowest rates and fares that can be economically 
provided. The most effective means of achieving this objective is the de- 
velopment of an air route pattern which will enable the individual carriers 
to enjoy the highest load factors. The creation of uneconomic, duplicat- 
ing services will not encourage the development of such load factors.‘ 


The considerations warranting denial of the applications for cer- 
tificates of public convenience and necessity for unlimited air-coach 
services are clearly applicable to the requests for exemptions from 
the requirement of a certificate contained in section 401 or the Act.® 
Section 416 (b) of the Act—the section authorizing exemptions—does 
not abandon the public interest standard. On the contrary, this im- 
portant power may be exercised by the Board only when;the Board 
finds that the enforcement of the requirement of a certificate “is or 
would be an undue burden on such air carrier or class of air carriers 


8 Civil Aeronautics Act of 1938, sections 404 and 1002. 

4 Southern Service to the West Case. 12 C. Ae B. 518, 534 (1951). 

5 The circumstances here differ substantially from those which were present when section 
292.5 of the Board’s Regulations was adopted granting exemption authority to noncertifi- 
cated cargo carriers for the conduct of scheduled cargo operations. In the case of section 
292.5 the granting of the exemption was considered necessary to preserve the existence 
of the applicants until such time as the Board was able to act upon their anplications for 
certificates of public convenience and necessity. In the present case the Board has had 
full opportunity to pass upon the requests for certificates. 
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by reason of the limited extent of, or unusual circumstances affecting, 
the operations of such air carrier or class of air carriers and is not im 
the public interest.” In view of our conclusions that the authorization 
of new unlimited air-coach services would be adverse to the national 
interest and would result in unnecessary, excessive, and destructive 
competition, it is clear that we cannot, upon the present record, find 
that the enforcement of section 401, insofar as it requires a certificate 
of the present applicants, would not be in the public interest. To enter 
such a finding would constitute an abuse of the Board’s exemption 
power.® 

It is contended that although we may not find that the public con- 
venience and necessity require an uncontrolled amount of low-fare 
coach service, we could and should authorize an exemption which would 
enable us to control the volume of service to be provided. 

The Board has recently instituted a proceeding (order serial No. 
E-5722, adopted September 21, 1951) in which one of the issues is 
whether there is a need for service in addition to, and Sen 
to, services performed by certificated carriers, and, if so, the uency 
and degree of irregularity of the service which would be best adapted 
to meet such need. Such investigation will provide a forum for a 
thorough examination of the problems relating to irregular or limited 
air transportation. Accordingly, the applications in this proceeding 
will be denied only to the extent that they request authorization to 
engage in unlimited air-coach operations. The remaining portions of 
the applications will be deferred for decision simultaneously with or 
ote ecision in the proceeding instituted by the aforesaid order 

—5722. 

During the course of this proceeding, the applicant, Air America, 
discontinued its operations as a large irregular carrier and on April 
20, 1950, surrendered its letter of registration to the Board for can- 
cellation. Thereafter, at the request of Air America, the Board dis- 
missed Air America’s application in Docket No. 3909 for an individual 
exemption under Part 291 of the Economic Regulations (order serial 
No. 52, adopted July 25, 1950). In view of our action herein 
denying Air America’s application to engage in scheduled service, 
it may be that the applicant will wish to resume its operations as a 
large irregular carrier. Accordingly, if within 60 days after our de- 
cision herein, Air America seeks reinstatement of its letter of registra- 
tion and its application in Docket No. 3909, the Board will act favor- 
ably on such request. 

On the basis of this discussion and the facts of record we agree with, 
and adopt, the examiner’s findings and conclusions except to the extent 
modified herein. A copy of the report is attached hereto. In view of 
our decision herein, it is not necessary to make any determination on 
the issue of whether the applicants are fit, willing, and able to perform 
the transportation for which certificates are sought. Accordingly we 


* As the Board has indicated on eyed ope occasions, the provisions of section 401 
of the Act are the keystone of the Board’s economic powers. “There is nothing in the 
Act or its agintative history to justify the Board in by-passing or ignoring the certification 
provisions of section 401 of the Act by authorizing extensive new operations which, al- 
though involving some experimental characteristics, are neither unusual as to circumstances 
nor limited in extent.” Standard A. L. et al., Exemption Request, 9 C. A. B. 583, 584 
(1948). “The issuance of a certificate of public convenience and necessity is, and must 
be, the principal means of authorizing air transportation,” and “the power to grant such 
authority through exemption is vy restricted, and is to be ee only in the 
extraordinary case.” (Large Irregular Carriers, Eremptions, 11 C. A. B. 609 (1950).) 
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? re adopt the examiner’s conclusions with respect to violations of 
the Act. 

On the basis of the foregoing findings and conclusions, and on the 
facts of record, we find that the unlimited air-coach transportation 
services proposed by the applicants are not required by the public 
convenience and necessity, and that the applications should be denied 
insofar as they cea such services. The remaining portions of such 
applications will be deferred for decision simultaneously with or after 
decision in the proceeding instituted by Board order serial No. E-5722, 
dated September 21, 1951. 

An appropriate order will be entered. 

Nyrop, Chairman, Ryan, Lee, and Gurney, Members of the Board, 
concurred in the above opinion. Adams, Member, filed the attached 
concurring and dissenting opinion. 


Avams, Member, concurring and dissenting: 


I concur with the majority’s decision not to award any of the ap- 
licants in this case a certificate of public convenience and necessity 
or a specialized air-coach service. I also concur in the majority’s pro- 

vision for reinstatement of Air America’s letter of registration. I 
dissent from the majority decision, however, in its failure to award 
one or more of the applicants an exemption permitting operation of 
a demand-type transcontinental low-fare coach service which would 
be subject to direct control by the Board as to volume of service 
rendered. 

In view of the fact that under the Civil Aeronautics Act of 1938 the 
Board does not have control over the volume of service rendered by a 
holder of a certificate of public convenience and necessity,’ I concur 
with the result reached by the majority in not awarding such a certifi- 
cate. I concur, in view of the possibility that the present very high 
load factors and profits of the certificated carriers may be due in part to 
temporary conditions resulting from our wartime economy, and in 
view of the further fact that some 3 years ago the certificated carriers 
suffered tremendous losses on their operations due in large part to 
low load factors and yields. 

I dissent from the majority opinion, however, to the extent that it 
fails to authorize exemptions for one or more of the applicants here, 
which would permit them to render demand-type service demonstrated 
to be depuited’ by the public convenience ed necessity for the con- 
tinued carriage of the low-fare coach traffic generated by them and like 
operators during the past several years. pite the efforts of the 
majority to so construe the public convenience and necessity as to 
eliminate serious consideration of substantial volumes of traffic, it 
seems to me that the ae 450,000 passengers and the 
760,000,000 passenger-miles generated by the low-fare air coach 
operators in 1950? indicate a real need for the controlled operation 
of a low-fare coach service; particularly in view of the fact that an 
exclusive air-coach operation in times like these will not cost the 
Government one penny of mail pay. By granting exemption to an 


all-air-coach operator or operators, the Board would insure the con- 


1 Section 401 (f) of the Civil Aeronautics Act of 1938, as amend 


ed. 
2 Report on Role of Irregular Airlines in United States Air Transportation Industry, 
Select Committee on Small Business, U. S. Senate, July 10, 1951, page 7. 
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tinued carriage of this increasingly substantial traffic volume durin 
1951 * and later years, and at the same time enable the Board to contro 
the volume of service offered. It is exactly this type of limited or 
demand-type. air-coach service which at least one of the carriers in 
this a reametien has itself proposed. 

In 1950 the certificated carriers, to the extent of this 450,000 passen- 
gers, did not fulfill the requirements of the traveling public for low- 
priced airline service. To that extent, it seems to me, the carriers did 
not fulfill their obligations under section 404 (a) of the Act to “provide 
and furnish interstate * * * air transportation * * * upon reason- 
able request therefor * * * and to provide safe and adequate service, 
equipment and facilities in connection with such transportation.” 
Purusant to section 2 and other sections of the Civil Aeronautics Act 
of 1938, the duty of the Board is to see to it, in such a situation, that 
service 7s provided. 

One purpose of this dissent is to represent the interests of the half- 
million low-fare air-coach travelers who annually find their trans- 
portation requirements met only by the operation of irregular low-fare 
coach operators. While no representative of these pesca appeared 
at the hearing or oral argument in this case, I feel it my duty to ppeak 
for them and meet, if possible, their demands and needs for low-fare, 
mass air transportation. 

As this is being written, the second largest metropolitan area on the 
entire Pacific coast, the San Francisco/Oakland Bay area is .com- 
pletely without transcontinental certificated air-carrier coach service 
of any kind after 5 years of initial air-coach operation by some of 
the irregular carriers.* 

I disagree with the majority in their decision to ignore this vacuum 
in our present air transportation system. I believe that it is the duty 
and responsibility of this Board to direct a national air transportation 
policy, and not to confine our efforts to the day-to-day approval or 

isapproval of matters brought to our attention. 

I find it impossible to reconcile the treatment of the elements of 
pee convenience and necessity as stated in the majority decision 

ere with either the Civil Aeronautics Act of 1938 or with the Board’s 
previous decisions in other cases. The majority alludes in very general 
terms to certain broad policy considerations basic to the grant of any 
authorization of new air transport service. It finds that without ques- 
tion the public interest requires that further development of air-coach 
service on the transcontinental routes involved in this case. I have 
no quarrel with this finding, except for the very general basis which 
is stated by the majority to support it. Reference is made only to the 
interest of the Board in the eae of air-coach service and to 
the generality that experience and operating data, together with cost 
studies, convince the majority that air-coach operations conducted over 
*American Aviation, August 6, 1951, pour 21. Passenger-mile volume generated b 
35 irregular carriers in first serie of 1951 (126,711,501) shown to be twice that of suc 
carriers in first quarter of 1950 (61,010,283). 
On August 10, 1951, it was reported that United Air Lines Eat inauguration 
of a transcontinental air-coach operation which would serve the Oakland/San Francisco 
area. The carrier, in my opinion, is to be commended for reversing a long-standing 
policy against air-coach service, strictly adhered to by it and gyptaty pronounced as late 
as April 1951. (See Stockholders’ Meeting Report, April 10, 1951, United Air Lines.) In 
fairness to the traveling public, however, and to the applicants in this proceeding and 
0 carriers li wel ted carriers now 


oncertifica ke them, as i as to other certifica 
in air-coach service, it sliould be noted that the decision to inaugurate this service 
was made 5 years after the irregular operation of transcontinental air-coach service. 
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routes thus far are economically justified. No reference is made to the 
volumes of traffic carried, and by what carriers, whether certificated 
or noncertificated. There is no mention of the fact that unit costs 
and break-even needs of the certificated carriers most directly affected 
by the proposals herein have been steadily declining over the past 4 
years, so that now, if ever, it would seem appropriate for the Board 
to actively direct the expansion of coach services. Nevertheless, the 
majority concludes, on general bases, that the public interest requires 
the continued development of the air-coach operation, and with that 
conclusion I heartily agree. 

The majority then proceeds to disallow the applications in this case, 
however, on the grounds, apparently, that they contemplate service 
over high-density segments, served in some cases by three or four 
certificated lines, and that therefore, since “the diversionary impact 
on both the present and potential traffic of the existing transconti- 
nental carriers is clear from the record” the public interest does not 
require the services proposed, either under a certificate of public con- 
venience and necessity or an exemption authority. Here again, except 
for one statement,’ the majority lapses into generalities. There is 
repeated mention of “potential diversion,” dilution of “potential rev- 
enues,” etc., on the one hand and the “capability” of the certificated 
carriers to develop adequately the air-coach business on the other. 
“American and TWA have demonstrated a substantial and lively inter- 
est in providing transcontinental coach services” and such interest, 
I assume, is one of the “sound reasons for believing that there will 
be a further expansion of this type of service by the certificated car- 
riers.” For these “reasons,” together with the fact that the applicants 
here have not been able to prove that they can operate at lower costs 
than the certificated carriers, the majority denies the applications. 

I am at a loss to understand how such a rationale is in accord with 
either the broad admonitions of the Civil Aeronautics Act to promote 
and develop an air transportation system in this country designed to 
serve the needs of commerce, the Post Office and national defense, or 
on the other hand with other Board decisions in recent cases. At no 
point in the majority’s decision can I find, for example, even an allu- 
sion to the substantial volume of traffic generated by operators such as 
the applicants in this case. Such an omission, in the light of other 
Beard decisions both before and after the war, is patently unfair 
and inexplicable, unless, of course, the majority feels that on this 
point, the less said the better. In the Chicago-Milwaukee-New York 
case,® the Board found that the total estimated annual air passenger 
traffic between points on Northwest’s existing routes and the proposed 
cities of Detroit, Cleveland, and New York comprised some 2,000 pas- 
sengers per month, or approximately 24,000 air passengers per year. 
The Board found that such a passenger traffic movement was “sub- 
stantial” and, using this as one of its primary reasons, awarded North- 
west the fourth transcontinental airline route. In the case now before 
us, we have a record indicating that these applicants and like operators 
have generated air passenger traffic which totaled in 1950 approxi- 





5 At one point on page 724 the majority makes the specific statement that the contention 
of the applicants—that new traffic generated by lower fares would more than offset that 
diverted from the certificated carriers—was no more than an opinion since “no evidence 
was offered in support of this claim.” I take issue with the accuracy of this statement. 
(See pages 732, 733, infra.) 

®* Northwest Air. et al., Chicago-Milwaukee-New York, 6 C. A. B. 217 (1944). 
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mately /9 times as much as that cited by the Board in 1944 as “sub- 
stantial,” and yet the majority finds that there is no need for the 
services applied for, even by way of exemption authority. 

In a somewhat different and more recent type of case, the Board 
stated clearly the main burden of my dissent here. I quote a portion 
of the Board’s decision in the Air Freight Case decided as recently as 


July 29, 1949, just 2 years ago. 

* * * Thus the Civil Aeronautics Board, in addition to regulatory functions 
which are concerned with the protection of the users of a publie service, has 
been entrusted by the Congress with a major promotional and developmental 
responsibility—-the encouragement and development of a national system 
of air transportation which will be adequate to the needs of commerce, 


the postal service and the national defense. 
Throughout the text of the Civil Aeronautics Act runs the unmistakable 


thread of this development objective. The Board is directed “to consider as 
being in the public interest and in accordance with the public convenience 
and necessity the encouragement and development” of the national trans- 
portation system above described. It is to fix mail rates, not in accordance 
with the orthodox standards of fair and reasonable compensation for service 
performed, but with due regard to the financial need of the carrier “to main- 
tain and continue the development” of a national system of air trans- 
portation adequate to the national objectives mentioned. Thus the Civil 
teronautics Act is not designed wholly as a code for the adjustment of 
conflicting private rights through adjudications, but expresses the desire 
of Congress, through administrative control, to encourage and guide the 
development of a dynamic industry vitally related to the national interest. 

{Emphasis added.] * 

Of like import is the opinion of the United States Court of Appeals 
for the District of Columbia Circuit, which affirmed, on review, the 
Board’s finding in the Air Freight Case on September 27, 1951: 

In the First place, Congress expressly directed that the Board consider, 
as being in the public interest and in accordance with the public convenience 
and necessity, the development, encouragement, and promotion of air trans- 
portation, air commerce, and civil aeronautics.* Whatever belittling signifi- 
cance may be attached to the fact that those provisions were under a title 
“Declaration of Policy,” they are in the statute, are preemptory, and are as 
much an enactment by the Congress as is any other section of the statute. 
Obviously development, promotion and encouragement are matters of fore- 
sight, not products of unblended hindsight. In the second place, the regula- 
tory function, certainly in so far as it includes permissive certificates, is a 
forward-looking function, as any examination of regulatory measures easily 


demonstrates.* 
*Section 2 of the Act, 52 STAT. 980, as amended, 49 U. S. C. A. § 402. 


I am unable to reconcile the neues of the Board in that case and of 
the Circuit Court in affirming the Board’s finding with the concept 
of public convenience and necessity which supports the conclusion of 
the majority in the case now before us.° 





1 Air Freight Case, 10 C. A. B. 572, 588 (1949). 

8 American Airlines, et al. v. Civil Aeronautics Board, App. D. C., Cases Nos. 10374 et al. 

_°A few of the numerous Board decisions of similar import, stressing the need for new 
ets of the Act, and in which 


service pursuant to the developmental and promotional 
In none of them did actual or estimated 


oute extensions were granted, are listed below. 
| Ae 9 those in the record here. Continental A. L. et al., Texas Air 


air traffic volumes app 
Service, 4 C. A. B, 215 (1943) ; Hastern A, L. et al., Was Service, 4.C. A. B. 325 
- ; Transcontinental ¢ W. A, et al., Detroit-Memphis, 6 C. A. B. 117 (1944) ; Bastern 
. L. et al., Great Lakes-Florida, 6 C. A. B. 429 (1945) ; Texas-Oklahoma Case 7C. A. B. 
481 (1946) ;-Southeastern States Case, 7 C. A. B. 863 (1947) ; West Coast Case, Supple- 
mental Opinion on Reconsideration, 8 C. A. B. 14 (1947); North Central Case (Twin 
Cities). 8 C. A. B. 477 (1947); eg fy ae ig ta Case, 8 C. A. B. 487 (1947) ; Boston- 
. 38 (1948) ; Middle Atlantic Area Case, 


New York-Atlanta-New Orleans Case, 9 C. A. 
9 Cc. A. B. 131 (1948). The Board decision in the Southern Service to the West Case, 


12 Cc. A. B. 518 (1951), may a, prima facie, to be inconsistent with those cases. 
ere the annual passenger volume estimated by the most 


Suffice it to say, however, that t 
sanguine applicant numbered in the thousands; here we are dealing with a potential 


numbering in the hundreds of thousands, exclusive of the air-coach passengers moving 
over the certificated lines. 
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Some justification can be found for the conclusion of the majority 
in the fact, as the examiner points out, that the Board’s policy state- 
ment of September 7, 1949, evidenced a cautious approach to the low- 
fare coach problem ; and that in view of that approach, the certificated 
lines cannot be accused on the one hand of insufficient interest in the 
development of low-fare coach service, nor can the applicants here, on 
the other hand, find justification for an award to them on the grounds 
of their prior entry into the coach field, on the “specialist theory.” 
A fair reading of the Board’s policy statement indicates, however, 
that the way was left open for the filing of coach tariffs by the certifi- 
cated lines, restricted (as to type of service and equipment to be 
offered) though such filings were to be. Three months after the 
policy statement the Boar? velaxed some of those restrictions as to 
transcontinental flights.’° In only one case " did the Board turn down 
a tariff filed by a carrier for transcontinental service, and that one 
contemplated such a wide departure from the Board’s concept of what 
a coach service should be that it cannot be regarded as a real effort 
to enter the field of air-coach transportation. 

Regardless of these events in 1949, however, it is the duty of the 
Board, now, not to shut its eyes to developments of the last 2 years. 
Both profits and traffic have grown by leaps and bounds, and, as al- 
ready shown, large volumes of air-coach traffic have not been, and are 
not being, taken care of by the certificated carriers. Under the major- 
ity decision in this case, it is the three largest transcontinental carriers 
—two offering a total of two transcontinental daily round-trip coach 
flights * and one carrier offering none *—which are to develop and 
promote low-fare air coach and mass transportation travel across this 
country! It is in this fashion that the needs of some 450,000 passengers 
in 1950 (estimated to be twice as many in 1951)™ are to be met. 

The majority apparently feels justified in ignoring these passenger 
traffic volumes on the grounds that the certificated airlines are capa- 
ble of carrying such traffic by expanding their present services, and, 
further, because an award to the applicants would result in significant 
diversion from such service. It seems to me that the question of 
“capability” is completely beside the point. A much more important 
query, I believe, is, wé// the certificated carriers do so, or even, on the 
basis of the entire record here, have they done so in the past and are 
they doing so now? This “theory of capability” inevitably forces its 
ee to the philosophy of “preservation of the status ad a 
philosophy which at best is‘a strange one for the Board to adopt in 


the regulation and promotion of an industry as dynamic as the airline 
industry, and particularly in times like these in that industry. 

The majority’s concern as to diversion from the certificated carriers 
is unsupportable on the facts of record. It is common knowledge that 
load factors of the Big Four have reached new highs since the wartime 





CAB Approves Transcontinental Coach Fares for TWA and American, Civil Aero- 
nautics Board press release dated December 2. 1949. 

4 United Air Lines Proposed Reduced-Fare Tariff Suspended by Civil Aeronautics Board, 
Civil Aeronautics Board press release dated January 13, 1950. 

13 August 1951 Official Airline Guide. Until June 1951 each of these carriers scheduled 
only one daily round trip, coast to coast. 

18 See footnote 4. 

% See footnote 3. 
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Woke on their systems as a whole, and particularly on their coach 
ights.*® 

A somewhat different type of analysis (see appendix) indicates that 
in the principal air-coach markets of this country recent increases 
in passenger traffic belie any claim of traffic diversion from the certif- 
icated lines. These figures, taken from the Board’s own reports and 
therefore a part of the record in this case, make it impossible for me 
to credit the majority’s contention that there was no evidence in sup- 
port of the claim that “the new traffic which would be generated by 
the lowering of the fares would bring to the existing carriers more 
traffic than they would lose.” 

The apenas attached hereto shows clearly that in the two leadin 
air-coach markets where the large irregular carriers have concentrated, 
New York-Miami and New York-Los Angeles, passenger traffic vol- 
umes of the certificated carriers increased in 1950 over 1949 from 
three to seven times as much as did the traffic volumes of the carriers’ 
systems as a whole. Between New York and Miami, the certificated 
airlines carried 84 percent more passenger traffic in March 1950 than 
they had in March 1949; whereas system traffic growth for the two 
dominant carriers was considerably less during the same period— 
that of Eastern Air Lines being 15 percent and National being 35 per- 
cent. Similarly, between September 1949 and September 1950 New 
York-Miami air traffic grew some 63 percent, while Eastern’s system 
growth was less than 20 percent and National’s was less than 21 per- 
cent. New York-Los Angeles, the principal transcontinental market 
for both regular-fare and coach travel, provides another case in point. 
Perhaps the growth experienced there between March 1949 and March 
1950 is not indicative, since American Airlines’ participation in the 
market, as well as its system growth, was distorted by the strike of 
maintenance personnel in March 1950. As shown by the appendix, 
however, between September 1949 and September 1950 the volumes 
of air passenger travel between New York and Los Angeles carried 
by certificated lines increased more than 42 percent, while the system 
passenger traffic of the three certificated lines serving it grew only 
an average of 9 percent, ranging from 6 percent to 11 percent. These 
phenomenal growth figures on high-density segments where the large 
irregular carriers have concentrated, belie any claim of diversion from 
the certificated carriers. I believe further that many thousands of 
the low-coach-fare passengers, initially carried by the large irregular 





18 Examiner's report, page 760. More recently reported figures than these in the examiner’s report are as 


follows: 
Reported load factors, transcontinental coach flights, by months 

American TWA 
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operators, have voluntarily chosen to “upgrade themselves” to the cer- 
tificated carriers’ systems. 

It seems to me that the majority might well have concluded, as it 
has in many other cases, that such diversion cannot be established, 
particularly if the volume of service offered by applicant all-coach 
operators is controlled. In other cases, the Board has said, in effect, 
that the earlier certificated carriers and those authorized to conduct 
& new service will all be drawing their traffic out of a common pool, 
and that in a time of rapid growth the fact that carrier A will get an 
increasing proportion of the pool, whereas carrier B, the older carrier, 
may not get its past percentage of that pool, does not mean that sub- 
stantial diversion is suffered by carrier B. As is stated in the Air 
Freight Case, for example : 

Competition—The finding of an air freight potential many times larger 
than the present or projected traffic would not in itself justify the duplica- 
tion of existing facilities. Such a finding, however, does bear directly upon 
the possibility of traffic diversion from existing air carriers and possible 
economic effects of the authorization of all-cargo carriers. The unique situ- 
ation underlying past competition between the applicants and the certif- 
icated air carriers during the recent period of air freight growth and the 
likelihood of a continuing growth negative any contention of diversion in 
the ordinary sense of that term. The applicants in the past developed their 
traffic from the traffic potential ; they did not divert it from the certificated 
carriers. In fact, the applicants and the ¢ertificated carriers alike have 
drawn their traffic from the common reservoir of the air freight potential.” 
In the instant case, the applicants and like operators have developed 

their traffic from the tremendous potential of the mass air transporta- 
tion market, which, until attracted by low fares, was untapped by the 
air transportation industry. This development, in my opinion, did 
not represent a diversion, as no comparable low-fare coach service 
was available. 

In conclusion, having decided against authorization under a certifi- 
cate of public convenience and necessity, the majority defers de- 
cision on the “supplemental” and “irregular” aspects of the applica- 
tions, until decision in the proceeding instituted by order serial No. 
E-5722, adopted September 21, 1951 (Docket No. 5132). Since I 
regard this deferral merely as further evidence of the refusal of the 
majority to recognize and satisfy a public need, now, which has been 
demonstrated by the facts of record in this case, I must dissent from 
this action. The public convenience and necessity, which required a 
supplemental low-fare air-coach service 7 months ago (April 10, 
1951), at the time of the oral argument in this case, exists today in 
even greater degree. The Board should provide the public with that 
added low-fare coach service now. Decision in Docket No. 5132 will 
not in all probability be rendered for at least 12 months, and it may 
well require twice that amount of time. The tremendous low-fare air- 
coach potential, which obviously is as yet untapped and which in my 
opinion far surpasses any other source of potential air travel in this 
country, should not be refused service for that long a period. 

I restate the fact that there is no disagreement between the majority 
and myself as to the necessity of maintaining a sound economic air 
transportation system while simultaneously developing and expand- 


ing low-fare air-coach service. I feel, however, that the majority is 


1¢ Air Freight Case, 10 C. A. B. 572, 585, 586 (1949). 
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unwarrantedly concerned by the thought of allowing the applicants 
here to add several hundred thousand low-fare air-coach passengers 
to the total now being carried by the certificated lines. 


APPENDIX 


Number of revenue passengers on certificated domestic air carriers 


March March 


New York-Miami segment 


Eastern system 
National system 


1.5 |1, 339, 304 |1, 490, 361 


*American Airlines’ maintenance strike for 11 days in March 1950 adversely affected the traffic carried by 
American during that month. 


Source: Civil Aeronautics Board Airline Traffic Surveys for months indicated. Form 41 Reports. 
OrpDER 


A full public hearing having been held in the above-entitled pro- 
ceeding, and the Board, upon consideration of the record, having 
issued its opinion containing its findings, conclusions, and decision, 
which is attached hereto and made a part hereof; 

Ir 1s Orperep, That the applications of Air America, Inc., Dockev 
No. 3475, Trans American Airways, Inc., Docket No. 3730, California 
Eastern Airways, Inc., Docket No. 3731, and Great Lakes Airlines, 
Inc., Docket No. 3737, be, and they are hereby, denied insofar as they 
request authorization to engage in air-coach services to be conducted 
without limitation as to the number of schedules which the applicant 
can operate. 

Ir is Furruer Orperep, That the remaining portions of such appli- 
cations be and they are deferred. 


Report or ExaMtnerR WILLIAM J. MAappen 


Recommended that the applications of Air America, Inc., California Eastern 
Airways, Inc., Trans American Airways, Inc., and Great Lakes Airlines, Inc., 
requesting certificates of public convenience and necessity authorizing so-called 
coach-type services on transcontinental routes be denied. 


APPEARANCES : 

G. Robert Henry for Air America, Inc. 

James E. Hughes and George F. Mason, Jr., for California Eastern Airways, 
Inc. 

Richard H. Keatinge for Great Lakes Airlines, Inc. 

George Berkowitz for Trans American Airways, Inc. 
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Elmer E. Batzell for Associated Airways. 

Charles W. Bundy for Twentieth Century Air Lines, Inc. 

Hardy K. Maclay and Stanley Gewirtz for Standard Airlines, Inc. 

Wilbur LaRoe, Jr., and 8S. H. Moerman for the Port of New York Authority. 

Edward A. Goggin for Board of Port Commissioners of the City of Oakland, 
Calif. 

Howard C. Westwood, William P. Bundy, and Thomas F. Brosnan for American 
Airlines, Inc. 

Hubert A. Schneider and B. Howell Hill for Braniff Airways, Inc. 

John T. Lorch and J. Stanley Stroud for United Air Lines, Inc. 

C. Edward Leasure and H. F.. Scheurer, Jr., for Northwest Airlines, Inc., and 
Continental Air Lines, Inc., respectively. 

James K. Crimmins and Henry P. Bevans for Trans World Airlines, Inc. 

R. 8S. Maurer, L. E. Black, Jr., and W. Clifton Stone for Chicago and South- 
ern Air Lines, Inc. 

ZB. er Gambrell, Harold L. Russell, and Charles A. Moye for Bastern Air 
Lines, Inc. 


Charles H. Murchison, Robert B. Hankins, and Macon M. Arthur for Capital 
Airlines, Inc. 

Ernest V. Moore and D. F. Kell for Delta Air Lines, Inc. 

John W. Cross for Mid-Continent Airlines, Inc. 

Richard A. Fitzgerald for National Airlines, Inc. 

Seymour J. Wenner and Alfred Hantman, Public Counsel. 

On June 16, 1949, the Board consolidated for hearing and decision 
18 applications, which were then on file, by 15 different applicants 
seeking certificates of public convenience and necessity authorizing 
so-called coach-type service on east-west transcontinental routes with- 
in the United States. Public hearings were held during January 
and February 1950 and at the conclusion of the hearings only 4 of 
the original 15 applicants remained, the others either having failed 

appear and prosecute their applications, or having advised the 
Board that they did not intend to go forward. The applications still 
to be considered in this proceeding are those filed by Air America, 
Inc., Docket No. 3475; California Eastern Airways, Inc., Docket No. 
3731; Great Lakes Airlines, Inc., Docket No. 3737; and Trans Amer- 
ican Airways, Inc., Docket No. 3730. All of the other applications 
included in the consolidation order of June 16, 1949, have been dis- 
missed by appropriate orders.‘ The following persons were granted 
rmission to intervene in the proceeding: American Airlines, Inc., 
nited Air Lines, Inc., Transcontinental & Western Air, Inc., Con- 
tinental Air Lines, Inc., Capital Airlines, Inc., Eastern Air Lines, Inc., 
Braniff Airways, Inc., the Port of New York Authority, Northwest 
Airlines, Inc., Chicago and Southern Air Lines, Inc., Mid-Continent 
Airlines, Inc., National Airlines, Inc., Los Angeles Chamber of Com- 
merce, city of Oakland, Delta Air Lines, Inc., and Western Air Lines, 
Ine. 

The certificates sought in this proceeding would not authorize any 
new air services, that is, services between points where air services ure 
not already authorized and operating. at they propose tc offar 
is service of a different quality or character from that now operated, 

1The applications which have been dismissed are Nats Air Transportation Service, 
Docket No. 2401; Trans Caribbean Air Cargo Lines, Docket No. 3735; Arrow Airways, 
Inc., Docket No. 3783; Airline Transport Carriers, Inc., Dockets Nos. 3397 and 3398; 
Airplane Charter by Mercer, Inc. (by change of name, Associated Airways, Inc.) Dockets 
Nos. 3743 and 3744; Economy Airways, Inc., Docket No. 3651; Normal D. Kessler, d. b. a. 
Robin Airlines, Dockets Nos. 3738 and 3739; Kirk Kerkorian and Rose Pechuls, d. b. a. 
Los Angeles Air Service, Docket No. 8670; Modern Air Transport, Inc., Docket No. 


3829; Standard Air Lines, Inc., Docket No. 3429; and Twentieth Century Air Lines, Inc., 
Docket No. 3716. 
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and this new type of service is designated as “coach-type service.” At 
the prehearing conference an unsuccessful attempt was made to reach 
&@ common understanding as to what constituted coach-type service 
and the examiner directed the applicants and interveners represented 
at the conference to submit in writing a statement outlining their 
concepts of this _ of service. These statements were attached to the 
report of the prehearing conference, and because of the divergence 
<7 the various definitions the examiner ruled that each applicant 
would prosecute his application in line with his concept of coach-type 
service. The evidence produced at the hearing has clarified in most 
essential respects the concept of coach-type service and the divergence 
among the remaining applicants is in more or less minor details. In 
appendix No. 1 hereto there are set forth excerpts from the record 
illustrating the details which comprise coach service as conceived by 
the applicants, and the features which distinguish the coach service 
of American Airlines from its regular service. 


THE APPLICANTS AND THEIR PROPOSALS 


Air America, Inc—Air America is a Delaware corporation which 
was organized in March 1948. Its principal business offices are located 
at Los Angeles, Calif. Its capital stock consists of 1,000 shares of $1 
par value common stock, all of which has been issued and is outstand- 
ing in the name of Frederick A. Miller, who is president and chair- 
man of the board of directors of the company. e other officers of 
the company are Darwin R. Kindred, executive vice president, N. 
Walter Stange, vice president, finance, and G. Robert Henry, secretary. 
All of the officers are also directors, and additional directors are 
Frederick D. Gearhart and John Paul Andrews. All of the officers 
and directors are citizens of the United States. 

The qualifications and experience of the officers and directors are 
briefly as follows: Frederick A. Miller, the president, is 35 ey old 
and began his business career with the Goodyear Tire & Rubber Com- 

any, in which company he achieved the position of sales manager. 

n 1941 he joined the Air Transport Command and served in the 
capacity. of administrator of civilian personnel. Upon release from 
military duty in 1945 he became associated with the Flying Tiger Line, 
which was just then beginning the operation of airfreight services. 
He resigned from this company to form Air America, Inc., and engage 
in the transportation of passengers as an irregular air carrier. 

Darwin R. Kindred, executive vice president, is a former captain- 
pilot of TWA. During the war he operated aircraft for Consairways 
and advanced to the position of operations manager of that enterprise. 
In 1946 he joined Pacific Overseas Airlines as vice president, opera- 
tions, continuing with that company until he resigned to work with 
Air America in 1949. 

N. Walter Stange, vice president, finance, has had considerable 
experience in accounting matters and was certified as a public account- 
ant in 1936. After extensive employment with an accounting firm, he 
joined the W. A. Bechtel Company as assistant administrative man- 
ager of one of its subsidiaries, which was then engaged in the con- 
struction of the Canol project. After the war he worked on a consult- 
ing or advisory basis with a number of industrial companies, and for 
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a while was associated with an accounting firm in Los Angeles. He 
joined Air America in 1949. 

G. Robert Henry, secretary, is a practicing attorney. His legal expe- 
rience includes 2 years of service as an attorney with the Civil Aero- 
nautics Board, and during the war he served as an officer on the staff 
of the Judge Advocate in the Air Transport Command. He became 
counsel for Air America when it was organized in 1948, and was elected 
secretary and director in 1949. 

Frederick D. Gearhart, director, is the president of Gearhart, Kin- 
nard and Otis, an investment banking firm. He is also a pilot with 
more than 2,000 flying hours. The investment firm with which he is 
associated has specialized in the financing of a number of new aviation 
and electronic industries. 

John Paul Andrews, director, is associated with Air America as 
director of public relations. He is also president of the Wilson- 
Andrews Advertising Corporation, which maintains offices in Beverly 
Hills, Calif. He has had considerable experience as an aviation writer 
and reporter, and at one time was governor of the Aviation Writers’ 
Association. 

The foregoing persons comprised the officers and directors of Air 
America when the hearing in this proceeding began, and managed the 
operations which were conducted b Air America during most of the 
time prior thereto. On January 17, 1950, which was approximately 
midway in the course of the public hearing, Air America decided to 
discontinue all transportation operations. All employees, who then 
numbered 65, were notified of the termination of their employment, 
and with the exception of the president, Mr. Miller, and the executive 
vice president, Mr. Kindred, all the executives were relieved of their 
duties. Thus, these two officers are the only persons now active in the 
affairs of the company, and the record contains no conclusive evidence 
as to who shall constitute the management nucleus in the event the 
company resumes operations under a certificate issued as a result of 
this proceeding. The only evidence in this respect is a statement by 
counsel for Air America that the key employees have indicated they 
will be happy to return to the employ of Air America in the event 
operations are resumed. 

As noted earlier, Air America was organized as a corporation in 
March 1948. In August of that year it began operations as a non- 
scheduled carrier in accordance with the provisions of the Board’s 
Economic Regulations relating to such services. An appropriate let- 
ter of registration under the nonscheduled regulations was issued to 
it, and it obtained from the Administrator of Civil Aeronautics the 
required air-carrier operating certificate. It engaged primarily in 
transcontinental services with DC—4-type aircraft which it leased 
from California Eastern Airways, ancthiae applicant in this proceed- 
ing. At the time of the hearing Air America was party to a lease with 
California Eastern calling for the use of two DC-4-type aircraft until 
September 1950. At that time it had also recently acquired three 
At aircraft under purchase a ments from Slick Airways, 
Ine. en the company decided on January 17, 1950, to discontinue 


operations it at the same time canceled the leases with California 
astern, the cancellation to be effective February 23, 1950. At that 
had not finally decided as to what disposition would be made 


time it 
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of the three C-46-type aircraft but counsel stated that they would be 
either sold or tenn depending on which would be the more profitable. 

Air America placed in the record a statement showing the number 
of passengers and the points between which they were carried in 
transcontinental operations during the period from September 1948 
through June 1949. No operations were conducted during the first 
quarter of 1949. A summary of the passengers handled during the 
7 months of this period in which operations were conducted is as 
follows: 








Sept. Oct. 
Westbound: 
New York to Los Angeles.......--- 970 756 
New York to Oakland--_...-....-- lll 203 
Chicago to Los Angeles. ..........-. 22 77 
Chicago to Oakland _.............-. 1 22 
PEG We 00 CRIED... cc ccevnesnifecapecwecs ih 6 stile 
Los Angeles to Oakland _ -_.-...-- ll 76 
Kansas City to Los Angeles... --_-__- 5 4 
I I ok Bo ha wien ee ene momanine 
Cleveland to Los Angeles. - .----- ay 4 18 
ES eres eee 4 


New York to Kansas City. ._......]_......-.. iat cial clade aM a cea a fe Oe RE aes a 
Dey We Wea ko ak ea SA - Scns Se ok) - i UBS S .oi--- 


Eastbound: 
Los A to New York.......-.- 758 649 
Oakland to New York............- 200 239 


pe i Ss SEL TA FQ Sa, onus biedardise aed 
Oakland to Chicago ._--_. Sd dchbb bis thinn peliphadhe ggugecWobiid sb bbae Blass oc<sth, 
Chicago to New York ._...--.-.. » lheineosnicialy «big leavin: calcd Sig's thaatealts Romina deities o 


Los Angeles to Kansas City_.._.._.|.......... 5 
CE Os EE Do, on coal cnsnnae neibobaneschon 
Los Angeles to Cleveland... ......|.-........}---.-...-- 
SE OO Se 8 on cd ell ong teti« dd nndatetnne sth i dih einlbinknben oe bieckeded See TE oa on « 
Kansas City to New York.........|.........-}-...-.---- 
WRSSED THB El Riess ac pcteccucelpedmanensbinceoeeb oad 





The profit-and-loss statement for the fiscal year ended June 30, 1949, 
which covers substantially the operations in which the foregoing 
passenger movement took place, is summarized as follows : 


Revenues : 
Ne , SE CIO cdc cciein dq > ciestpcripgreinbntnape at ientin $1, 474, 058. 39 
Meee WOM i ee a a a 8, 957. 56 
ite tits caicicecesiertettip ences tepitlnny ose ensien tn mtg octo ee 228, 955. 89 
RAR aaa BNO ini ect argtn mis rsp — tnt enrttcdnasthitpabn wiggles 10, 181. 76 
I EG viinnentencniteinantharateniingts aipishecligy a anlidteatngietienn tessa ainstines 1, 722, 153. 60 
TOI 3 i 3b 5 Bh he Sith pie et db sicliietinn Sas 1, 625, 256. 46 
weet: preRt Gelere £0R0s ooo i a a lk 96, 897. 14 
Provestom Zor  AmGowhe COG ooiesd eh cctnnts ctintiedieincnan. 37, 000. 00 
BM as bn chests etiradnsis daaugpsoceitns tenis aeiiia drt piaininteeiatin team 59, 897. 14 


The profit-and-loss statement as submitted in the record itemizes 
expenses by objective classifications rather than by functional grou 
as eaaeres by the uniform system of accounts prescribed ay 44 
Board’s regulations. The major item of expense consisted of approxi- 
mately $637,000 for aircraft rentals, most of which was paid to 
California Eastern Airways under the lease agreements mentioned 
previously. The next largest item was that paid as commission on 
ticket sales amounting to approximately $303,000. This amount is 
equivalent to about 21 percent of the revenues from passenger trans- 
portation. 
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The company’s balance sheet as of June 30, 1949, reflected the 
following condition : 


Current assets: 


Ce el ee GO OU ORs cn cnemampranconesscome $38, 466. 61 
Deposits against gasoline purchases ete__._.---------~-~-- 10, 570. 00 
Traffic accounts receivable, current month........-_.-..-- 86, 049. 31 
Gad tat: BeGeRR Cag nes etn paige eons cnn nese 7, 144. 69 

Other accounts receivable (less $23,000 provision for un- 
collectable accounts due prior to December 31, 1948) ____-_ 15, 250. 96 
TI IN I i cece ersten dei eilanipiamaraapeiaemae 157, 481. 57 
Wee amsete. G£0er GINFOCAIOR «00 nnn co opernegunn 5, 411. 95 
Deposit against aircraft purchase contract_........-._---~~- 20, 000. 00 
RE Ee GNETON  TONID ies n ncn o e—n~ene 7, 393. 15 
a hsenic ths dnlghdbacenanreeanedinadmicninenaeianen ein Pafiacvecohilh 190, 286. 67 

Current liabilities : 
IER II creer ens oie nm ninck gil 14, 507. 84 
ee Ge an NONE WON once mene 8, 486. 38 
Accrued Federal transportation tax.__...-----------.----- 47, 720. 59 
Accrued withholding and payroll taxes_____--_------__---- 4, 824. 32 
Payroll insurance and other accruals___..-----.---------- 6, 850. 42 
Provision for Federal income tax on current profits___.__-- 37, 000. 00 
- | _______ RRRRRREa A a eane iat 119, 389. 55 
Capital and surplus: 

Capital stock, 1,000 shares at $1.00_..-_-.____---_------- 1, 000. 00 
rman, OTIS OUI i asia booted 10, 000. 00 
Earned surplus from current period_-.-.--__------------_ 59, 897. 12 
i a alae cen 190, 286. 67 


A later balance sheet as of December 31, 1949, which was filed by 
the company in compliance with the reporting requirements for large 
irregular air carriers, reflects approximate a die same condition. 
The principal change is the inclusion among the assets of the three 
C-46-type aircraft mentioned previously, with an appropriate item 
in the habilities reflecting the unpaid balance of the purchase price 
for this aircraft. 

Air America proposes to operate between New York and Washington 
on the east coast, and San Francisco and Los Angeles on the west coast 
over a route pattern which will serve 10 intermediate cities. Service 
at the outset will consist of two round trips daily, scheduled to depart 
at approximately the same time. Each flight will make six stops. For 
example, the first flight westbound will leave New York at 8 p. m., 
stopping at Pittsburgh, Cleveland, Detroit, Chicago, Kansas City, 
Denver, and Salt Lake City, and terminating at Los Angeles. The 
second flight leaves New York 45 minutes later, stopping at Wash- 
ington, Cincinnati, St. Louis, Kansas City, Albuquerque, and Los 
Angeles, and terminating at San Francisco. Eastbound flights will 
follow approximately the same pattern, one flight originating at San 
Francisco at 5:30 p. m., proceeding to Los Angeles, thence via the 
route through Albuquerque, Kansas City, Cincinnati, etc., with the 
other flight departing Los Angeles at 7:45 p. m. over the route via 
Salt Lake City, Kansas City, Chicago, Pittsburgh, etc., both flights 
arriving in New York at approximately the same time. The flights 
in each direction are timed to arrive at Kansas City at approximately 
the same time, where a scheduled layover of 1 hour will permit a 
transfer of passengers from one flight to the other. This transfer 
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is planned so as to permit, for example, passengers proceeding west- 
ward from Washington on the flight which follows the route ugh 
Albuquerque to change at Kansas City to the flight which pr s 
through Denver and Salt Lake City, thereby providing a service 
between Washington and any oat west of Kansas City. Similarly 
passengers from cities west of Kansas City can travel to cities east of 
this point either on the same plane or by a change at, Kansas City. 

To carry out this program Air America contemplates an invest- 
ment of approximately $1,200,000 broken down as follows: 


Flight equipment: 


Raaends Wt BIBON0e od ro en ctionphesenshbe i eeigeee $500, 000 
Bp nes Ut $6000. cen cee ee ages 150, 000 
Se UD TNE IO cerry enrcndhscs asec ees areitennseaencoeandpemnennltaseceseiiaaebenidarae 28, 800 
een COARErett) BE ST OOM 5 ni ice tnlincelicinntipinne 42, 000 
stasis a ccaone keie oo eaten mae ance soeane naman 105, 000 
NNO oo ok coco oactee aes 825, 800 
Ground equipment: 

ne hte er ee arti Ne dead Rae RY Ls, 5, 000 
Py: SnCCNON oe ee ee 8 naa 35, 000 
Ne ee enn Sa cbiemdoe eres aerate 75, 000 
OUI i nossa pone enclensoee nach renakna tbeasaioboreieaae 10, 000 
i iad ntsc eactiscancasctsbasie bated te adintiaataatici 30, 000 

Se ARMOUR I seen cnhstninstnenenenseinsteerienigte mile ae 155, 000 
Total flight and ground equipment______.____________________ 980, 000 
I ae nr ee ak enero ee 250, 000 

Onna TON 57 rrr ese ane ae ee eee 1, 230, 800 


The allowance for flight equipment represents Air America’s esti- 
mate of the cost of obtaining five DC—4-type aircraft with necessary 
spare engines, propellers, and other parts. This estimate is based in 

art on a quotation-which it received from American Airlines for five 
Do4 aircraft, which this company is retiring from service, at $90,000. 
The necessary overhaul and conversion of these units would add ap- 
proximately $40,000 to the purchase pris, but Air America expects 
to offset this cost by $18,000 per unit by using lower-powered engines 
than those with which the aircraft are equipped, the $18,000 represent- 
ing the net advantage after the sale of the higher powered engines. 

Air America’s present plans call for raising the necessary capital 
through the sale of stock under appropriate arrangements with a firm 
of investment bankers. No definite arrangements or firm commit- 
ments have been made, but a representative of an investment banking 
company testified that he was confident sufficient stock could be issued 
at a price to provide capital in the amount estimated by Air America. 
The stock would be sold under a plan generally followed in such mat- 
ters, whereby one investment banking firm would act as manager and 
recruit security dealers throughout the country to subscribe for vary- 
ing amounts of the stock. When the whole issue is thus subscribed the 
commitments from the security dealers become firm commitments and 
the capital becomes available. Under such an arrangement the prin- 
cipal underwriter receives a commission varying from 21% to 5 per- 
cent, and the securitv dealers a commission varying from 10 to 121% 
percent. Under such a financing arrangement no binding commit- 
ments are made until the sale of the stock issue is practically completed. 
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The subscription agreements with the security dealers and the agree- 
ment with the principal underwriter or manager contain many so- 
called “outs,” such as market conditions. These are the steps generally 





followed in such matters, and they a mrs a the limit or maximum 
1 respect to assuring financing 


that an applicant can put forward wit 
through a stock-issue plan. 


Air America’s organization plans call for the employment of 489 
persons in the following categories and at the compensation indicated. 











Average 














Total 
Number monthly monthly 

salary salary 
ee Es vein Ben canes anncces i ak hea aieha tic ae word 46 | $666.46 | $30,611.18 
Co SINE a ihih i555, oe. 23 | 200. 00 4, 600. 00 
General officers and superintendent ....._...................----.-- 19 768. 42 14, 600. 00 
Local managers and superintendents ____._______- $A 46 313. 26 14, 410. 00 
Communications operators, meteorologists and dispatchers.._.-._._- 28 | 254. 64 7, 130. 00 
Stock and stores employees. ----- PEE oi week ~ 5. ca: caaletear attain dtmamirdae 7 | 260. 95 1, 826. 65 
Ticket agents and reservation personnel._.....................--..-- 86 175. 00 15, 050. 00 
iii incneEdndandekspaie>codtincnstdtndacest 24 275. 00 6, 600. 00 
Ground-service employees. -- et 48 215.17 10, 327. 98 
AE IS, 6 oitddem nnsek Hedin ns -bbsd dpedehannckhqegn henna 39 275. 38 10, 740. 00 
eisai oanaaaesess Biles ocadecncacessn ce Sohenee 123 265. 63 32, 673. 07 
I a ke 489 303. 82 148, 568. 88 





The majority of these employees will be stationed at the company’s 
headquarters in Los Angeles, and the personnel at the other proposed 
stations will be limited to those whose duties involve attending the 
arrival and departure of aircraft and traffic solicitors. For example, 
the total personnel complement at Chicago will consist of 33 people, 
12 of whom will be flight personnel, 10 will act as reservationists, 4 
as traffic solicitors, and 4 as airport agents. An airport station man- 
ager, a city traffic manager, and an office manager complete the staff 
at Chicago. Other cities will have a similar staf’, the largest number 
next to the company’s headquarters at Los Angeles being stationed 
at New York, which will have a total of 62. 

Air America’s anticipated revenues and expenses per year are as 
follows: 





Cents per 
Operating revenues: Amount per year revenue mile 
eo nce wight moninen dem « $6, 789,211.68 173.43 
ee toes. eo nin ne mae 68, 702. 88 1. 75 
Total operating revenues. __.____.__.-___- 6, 857,914.56 175.18 
Operating expenses: 
Flight expense: 
Piping Gnerationes. 5.04 sb dase c oe fi 1, 453, 403. 32 37. 13 
Direct maintenance—flight equipment__-_-- - 692, 485. 08 17. 69 
Depreciation—flight equipment- -----_---~--- 253, 763. 04 6. 48 
Total flight expense____...........----- 2, 399, 651. 44 61. 30 
Ground expense: 
Nh wen cceme'e ; 568, 743. 48 14. 53 
Ground and indirect expenses_-_-_-__--_----- 212, O11. 56 5. 42 
pear MeewheGe. kn an atta edaden > 233, 275. 92 5. 96 
ee 499, 080. 00 12. 75 
Advertising and publicity. __......_____- : 313, 200. 00 8. 00 
General and administrative_____._____- 317, 671. 40 8. 11 
Depreciation—ground equipment- - --- ----- 32, 523. 84 . 83 
Total ground expenses. ______________-_- 2, 176, 506. 20 55. 60 
Total operating expenses___________- .  4,576,157.64 116. 90 
POEL oc Pacer eauwioaweudamatns 2, 281, 756. 92 58. 28 


77632 O—57—pt. 1, vol. 1 30 








444 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


The indicated passenger revenues is estimated on the assumption 
that an average load factor of 65 percent will be maintained on the 
schedules previously mentioned, with a 95-percent completion per- 
formance, and that the income per revenue passenger mile will be 
slightly above 314 cents. This income per revenue passenger-mile is 
calculated on a basic fare of 4 cents per mile after allowance for a 
variation between the direct mileage and the mileage which actually 
will be flown. 

California Eastern Airways, Inc——California Eastern Airways was 
formed in November 1945 by a group of Army and Navy veterans and 
former airline personnel for the purpose of operating an airfreight 
service. The company was incorporated in January 1946 under the 
laws of the State of Delaware, and maintains its principal operating 
base at Oakland Municipal Airport, Oakland, Calif. Freight opera- 
tions were conducted from May 1946 to May 1948. Service was ren- 
dered between San Francisco and Los Angeles on the west coast and 
New York on the east coast via the intermediate points Denver, St. 
Louis, Chicago, and Cleveland. Five DC-4-type aircraft were used 
in this service, flying a total of 18,291 revenue hours and approximately 
19,000,000 revenue ton-miles of cargo. At the outset these cargo oper- 
ations were conducted under the provisions of the nonscheduled exemp- 
tion regulations of the Board. In June 1947 these regulations were 
amended so as to permit the operation of scheduled services by certain 
freight carriers, including the applicant. California Eastern was also 
an applicant in the so-called Air Freight Case * and was one of three 
carriers recommended by the examiners in that case to receive cer- 
tificates authorizing a transcontinental freight service for an experi- 
mental period of 3 years. 

However, prior to the Board’s decision in the Air Freight Case, 
California Eastern was forced to suspend operations. On May 12, 
1948, it had an operating deficit of approximately $900,000, and it 
was decided to file a petition for reorganization of the company under 
Chapter XI of the Bankruptcy Act. In October 1948 the company 
decided that it would not be justified in prosecuting its application for 
a freight certificate, and conhosiied upon a program of leasing its air- 
craft to other operators, principally carriers engaged in nonscheduled 
transcontinental services. Under this program California Eastern 
utilized its shop and maintenance facilities to convert the aircraft for 
passenger operations, and leases them under an arrangement whereby 
it performs all maintenance and repair work. 

This leasing program proved profitable, and under the direction of 
the Federal Court having jurisdiction of the bankruptcy proceedings 
the creditors of the company are gradually being paid. The balance 
sheet as of December 31, 1949, reflected the following condition: 


Assets 


ORETORs GOOG} ..04..nwihdnnnnnhpnestedeildilsdekilidbliciihi $137, 337. 19 
Operating property less depreciation._.............____. 330, 806. 18 
DOROTEOR CMTS an ocean ncdbaatcd nic eine 45, 526. 52 
Capital eeoek -@6penee...... 2.0 ssnicdess tla ' $19, 068. 71 

WOtRT GRICE 5 nc nnd niwecnnennnste UL MAO tk 832, 738. 60 


2 Air Freight Case, 10C. A. B. 572 (1949). 
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Liability and capital 
Current liabilities 
Long-term debt 
Deferred credits 
Operating reserves 
Common stock (1,112,000 @ 10¢ par value) 
Capital surplus 
Accumulated deficit 


Total liabilities and capital 

The current assets noted above include cash of approximately 
$49,000, a substantial part of which is in special deposits, and accounts 
receivable of $87,000. The current liabilities and the long-term debt 
include amounts due to creditors’ participating in the Chapter XI 
bankruptcy proceedings. The amount due unsecured creditors as of 
the date of this balance sheet was approximately $244,000, and the 
amount due to secured creditors was $121,000. The secured debt is the 
balance due on three DC—4-type aircraft. The leasing and mainte- 
nance of aircraft began to show a profit in December 1948 and in the 
ear ended December 31, 1949, the company had a net income of 

212,400. 
The officers of California Eastern Airways are Samuel J. Solomon, 
resident, Robert E. Caskey, vice president and general manager, Ivan 
. Cooper, vice president for maintenance, Andre de Saint Phalle, 


treasurer, Leone Cruse, assistant secretary and assistant treasurer, and 
H. W. Garbett, assistant secretary and office manager. The board of 
directors consists of nine persons including the company’s president, 


Samuel J. Solomon and the treasurer, Andre de Saint Phalle, who is 
chairman of the board of directors. Two of the directors, Peter F. 
Hirst of the Aeroquiv Corporation and Alois W. Weidenmullier of 
the Pacific Air Motive Corporation are creditor representatives on 
the board. The remaining five directors have had considerable busi- 
ness or investment banking experience. 

The qualifications and experience of the officers are briefly as fol- 
lows: Samuel J. Solomon, the president, was one of the founders and 
former president and chairman of the board of directors of Northeast 
Airlines, Inc. From 1942 to 1945 he was president of the Airlines 
War Training Institute, and from 1933 to 1941 he was vice president 
of the National Airport Corporation and manager of the Washing- 
ton Airport. Robert E. Caskey has been associated with California 
Eastern for 214 years and previous to this he was employed by United 
Air Lines as area manager of its cargo sales department and execu- 
tive assistant in its public relations department. Ivan O. Cooper was 
associated with United Air Lines for 16 years before joining Califor- 
nia Eastern when the company was organized. He has had approxi- 
mately 30 years experience in operations and maintenance capacities 
in the aviation industry. Leone Cruse and H. W. Garbett have been 
with California Eastern for 214 years and each had accounting and 
business experience prior to joining this company. | 

All of the officers and directors are citizens of the United States. 

The company has issued 1,112,000 shares of stock which has a par 
value of 10 cents a share. There are about 350 stockholders, the largest 
single holding being listed to William E. Cunningham 101,500 shares. 
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Mr. Cunningham is on the board of directors of the eneeny: Other 
relatively large holdings are listed to Andre de Saint Phalle, treasurer 
and chairman of the board of directors, 43,000 shares; Andre de Saint 
Phalle & Company, 17,600 shares; Lehman Brothers 54,340 shares; 
Andre de Coppet 40,000 shares; William Thornton Howell 34,250 
shares; Francis S. Johnson 35,000 shares; Leslie & Conan 30,000 
shares; Donald Reichgott 30,000 shares; and Yvonne Wick 35,000 
shares. The stock not accounted for in the above listings is spread 
among the balance of the stockholders principally in lots of 1,000 
shares or less. All of the stockholders have addresses in the United 
States, and the treasurer is personally familiar with a large number 
of them who testified that there is only one who may not be a citizen 
of the United States, and this stockholder owns less than 1 percent 
of the outstanding stock. While a large number of shares are listed 
in so-called street names, there is no indication that it is held other- 
wise than as an investment, or for persons who are citizens. Accord- 
ingly it appears that in excess of 75 percent of the outstanding stock 
is owned by persons who are citizens of the United States. 

California Eastern proposes to operate a service between New York 
and Washington on the east coast and San Francisco and Los Angeles 
on the west coast, with intermediate stops at Cleveland, Detroit, Chi- 
cago, St. Louis, Kansas City, Denver, and Phoenix. During the first 
6 months six DC—4-type aircraft will be utilized in maintaining two 
round trips per day. Westbound, one flight will depart New York 
and stop at hiladelphia, Washington, and St. Louis, thence proceed- 
ing to Kansas City, Phoenix, Los Angeles, and San Francisco. The 
other flight will depart New York ne proceed to Chicago with flag- 
stops designated for Cleveland and Detroit. From Chicago it will 

roceed to Kansas City and thence to Denver, which is designated as a 
agstop, and thence to Los Angeles and San Francisco. tbound 
the flights will fly a similar pattern. 

In the second 6 months the company expects to be operating 10 
DC-4-type aircraft and will pera 3 transcontinental schedules every 
day in each direction. In addition to the transcontinental schedules, 
4 turnaround Rights will be operated between New York and Wash- 
ington and 3 such flights will be operated between Los Angeles and 
San Francisco. During the second year the company expects to be 
operating its full anticipated capacity, and will employ 15 DC-4-t 
aircraft. Transcontinental schedules will be increased to 4 iae 
in each direction; the New York-Washington and the Los les- 
San Francisco turnaround flights will be continued and 2 additional 
flights will be added, operating between New York and Kansas City 
with stops at Cleveland, Detroit, Chi and St. Louis. 

California Eastern estimates its additional capital irements 
to begin operations under its first 6-month program at $1,490,000. 
Further additions totalling $1,025,000 will be necessary to begin oper- 
ations under the second 6-month program, and a further addition of 
$1,261,000 will be required for the full complement of operations 
planned for the second year. This investment program may be sum- 
marized as follows: 
















MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 447 











First 6 | Additions | Additions | Tota jin- 

months lor 2n for 2nd vestment 

6 months year at 2nd yea: 

ee EE ES ine CT ee ey eS $100, 000 |...._._.___- peso ck ; $100, 00 
WEE CRNRRNORG 4 6 5c a= ones tae eee annge seen 478,332 | $907, 064 $1, 191, 197 2, 576, 59 
Other property .-...-. Laie aahinmanewtnpinh ire Olean oanigingatl 161, 775 117, 956 69, 428 349, 15 
We sn cdpthttedn kdb hiiciecccessibtli EE. Deeb ccshehticelntddniadticinn 750, 11 


Total capital requirements-.--_-..._..............-..-- 





It will be noted that most expenditures will be for flight equipment, 
these items accounting for approximately 88 percent of all physical 
items. This ratio increases further if the operating property and 
equipment which California Eastern now has is added to the capital 
requirements noted above. Its balance sheet as of December 31, 1949, 
lists total operating property and equipment at $330,800, of which 
$299,400 is represented by flight equipment. The working capital 
indicated for the first 6 months was calculated by using the estimated 
payroll expense for 90 days, about $395,000, and other operating ex- 
penses for a 30-day period, about $355,000. No increase in working 
capital was allowed for the second 6 months and the second year pro- 
grams. It was stated that if additional working capital is needed for 
operations during the latter periods it would be available out of profits 
from the previous periods. 

California Eastern submitted two separate estimates as to the num- 
ber and disposition of the personnel required to carry out its program. 
One of these estimates was prepared by the present staff of California 
Eastern and upon completion was submitted to an outside consultant 
for review, and with a request that the consultant add to this estimate 
such additional employees as. would constitute the “outside” limits for 
manning the service. The consultant to whom the first estimate was 

iven has had approximately 20 years’ experience in the aviation 
industry. This experience included 8 years as a district manager in 
New York -for United Air Lines, 3 years as division traffic manager 
for Eastern Airlines, and 6 years with TWA, consecutively as sales 
manager, general traffic manager, and vice president in charge of 
traffic and sales. The personnel additions proposed by this consultant 
were made in those operating categories oh as traffic and sales, ground 
ree and general accounting matters, in which he was particularly 
qualified. 

California Eastern’s plans, according to the second or outside esti- 
mate, called for the employment of a total of 478 persons during the 
first 6 months, 769 during the second 6 months, and 1119 during the 
second year. The proposed disposition of personnel is illustrated by 
the plans for the first 6 months of operation. Of the 443 operating 
personnel (as distinguished from general and executive office em- 
ployees), 173 will be stationed at San Francisco/Oakland, one-half 
of these being assigned to maintenance, one-fourth to flight operations, 
and one-fourth to traffic and sales. One hundred one will be stationed 
at New York, with 50 percent engaged in flight operations, 30 percent 
in traffic and sales, = 20 percent in maintenance. The balance will 
be spread among the 10 intermediate stations, the program for Chicago 
being typical. At Chicago a total of 23 people will be stationed, 15 
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of whom will be engaged in traffic and sales matters (3 in flight opera- 
tions as radio operators and 5 in maintenance), 3 as ground-service 
men, and 2 as aircraft and engine mechanics. 

The company estimates its revenues and expenses for the 6 months 
and for the second year of operation as follows: 


Cents per | Second | Cents per 
revenue | year opera-| revenue 
mile tion mile 


| —\h 


oO ting revenues: 
assonger. D.id)- pbblt Gee. shee be UE 169. 46 |$16, 767, 197 169. 46 
Excess Dinsk Addbih eich hn anbanatanctinh~ anne ital 02. 57 254, 692 02. 57 
Total operating revenues... ................--.-... 172.03 | 17,021, 891 172. 03 
Oo expenses: . 
light expense: 

ying a cil wala id 39.71 | 3,748, 971 37. 89 
Direct maintenance flight equipment. --__.-.._...... 20.40 | 1,948, 740 19. 69 
Depreciation—flight equipment... -..............-.-- 02. 76 601, 416 06. 08 
Total Might Grpemees ss. in. 5. stdin 5 5S d 62.87 | 6, 200,127 63. 66 

Ground expense: 
CORSE Ce ae. ch Ltn eleceuds keels ckee 15.05 | 1, 258, 565 12.71 
Ground and indirect expemses.-.--...............-.- 04. 96 489, 970 04, 95 
nn | cn nnnthobandaipetedbens 05. 98 603, 460 06. 09 
OID. phos cing tals chpidekin oemebbobhide <de dad 25.74 | 2, 565,373 25. 92 
Advertising and ey ainthasighahihiaiceiaich Wied ditshd ta 25.43 | 1,088,112 10. 99 
G and administrative. ___.........-........-- 10.44 | 1,085, 683 10. 46 
Depreciation ground equipment..................-- 00. 85 73, 048 00. 73 
SOEs Ce GUID. 6s Sccnnnndesegecesveasee 88.45 | 7,114,211 71. 85 
Tpteh SUNRISE GERNN.... « «on ddirontsnbhwesecet 151. 32 | 13, 413, 1365. 51 
Rs intinicksecacecansocytbheendedeniateiiey vd 20.71 | 3, 608, 553 36. 52 





The passenger revenue in the above tabulation is calculated on the 
assumption that a 65-percent load factor would be maintained on the 
schedules mentioned previously, and that the average revenue per 
passenger-mile will be 3.95 cents. The revenue passenger-miles were 
calculated by assuming that an average of 66 seats would be available 
in the DC-4-type aircraft. The average return of 3.95 cents per rev- 
enue ees is computed from a fare of 4 cents per passenger- 
mile after allowing for the use of a 5-percent round-trip discount by 
25 percent of the passengers. 

reat Lakes Airlines, Inc—Great Lakes Airlines is a New York 
corporation which was organized in 1946. Its capital stock consists 
of 1,500 shares of no-par-value common stock of which 1,200 shares 
have been issued. The issued stock is held in 3 blocks of 400 shares 
each, one block being owned by Irving E. Hermann, another by Mr. 
Hermann’s wife, Ida Mae Hermann, and the third by Virginia D. 
Stell. The corporation is the outgrowth of a former partnership in 
which Irving E. Herman was a partner, and which carried on a limited 
intrastate operation between Buffalo, Rochester, and New York City. 
This intrastate operation was not successful, and during the winter 
of 1946-47 a number of flights were operated between New York and 
Miami. The company’s transport operations did not reach substan- 
tial — until June 1948, when it started a transcontinental 
coach service as an irregular air carrier. Operations in this service 


reached a peak in the third quarter of 1948 during which it carried 
2,200 passengers a total of approximately 6,000,000 passenger-miles, 
and earned cacy ons revenues of approximately $214,500. Operations 

ed considerably during the fourth quarter of 1948 and 


were curtai 


ee ee, 
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the first. quarter of 1949, but were resumed in a substantial volume 
during the second and third quarters of 1949, during which passenger 
revenues reached $172,600 and $178,500, respectively. During the sec- 
ond quarter it carried 2,157 passengers a total of 4,550,000 passenger- 
miles, and during the third quarter it carried 2,346 passengers a total 
of 4,850,000 passenger-miles. Operations for the fourth quarter 
dropped to $51,000 in revenues, 927 passengers, and 1,370,000 pas- 
senger-miles. 

reat Lakes Airlines, Inc., is controlled and managed by I. E. Her- 
mann, the president, and his wife, Ilda Mae Hermann, who is presently 
employed as office manager. The other officers, besides Mr. Hermann, 
are V. D. Stell, vice president, and Alfred E. Hermann, a brother of 
the president, secretary and treasurer. The directors are I. E. Her- 
mann, Alfred E. Hermann, and Samuel Hekin. The company’s past 
operations and those proposed in the pone application represent for 
all practical purposes the personal plans of Mr. and Mrs. Hermann. 
Mr. Hermann has had considerable experience in aviation activities 
over the past 25 years. At various times he has engaged in the oper- 
ation of airports, flying schools, and charter services. Prior to the 
war he was employed as a captain by Pan American Airways and 
saw service in this company’s Alaska and Latin American divisions. 
He ees from Pan American in 1946 to form the company which 
eventua y became Great Lakes Airlines, Inc. 

Great Lakes operates with a limited staff of permanent personnel. 
At the time of the hearing it consisted of 5 persons, 3 administrative 
officers, 1 general mechanic, and 1 clerical worker in the Burbank 
office. Its operations as a nonscheduled carrier have been performed 
with this nucleus, such additional personnel as are required when 
flights are operated being hired on a trip basis. In many instances 
the pilot personnel employed for particular trips also work from time 
to time in similar capacities for other nonscheduled carriers. 

Operating property and other physical assets of the company have 
also been rather limited. For the most part, flights have been oper- 
ated with leased equipment, at an agreed price for the use of the air- 
craft for each trip. The first transcontinental flights were made in 
a DC-3 aircraft leased from Air Tours, Inc. In the latter part of 
1948 a number of transcontinental flights were operated in C-54- 
type aircraft which were leased on a trip basis from the Flying Tiger 
Line, Inc. During the second and third quarters of 1949 most of 
Great Lakes transcontinental services were performed with a C—46- 
type aircraft which was owned by Air International, Inc. This C-46 
had been purchased originally by Mr. Hermann and Edward Ware 
Tabor on a partnership basis in 1947. It was not converted for use as 
a passenger-carrying aircraft until early in 1949. In the meantime, 
because of certain difficulties between the partners, a corporation, 
Air International, Inc., was formed to take over the aircraft, and Her- 
man and Tabor each owned 50 percent of the stock. The precise 
arrangements between Great Lakes and Air International, Inc., under 
which Great Lakes used the aircraft are not disclosed. Mr. Hermann 
testified that he simply used the aircraft for alternate 2-week periods 
in order to get his share of the use of it, leaving Tabor free to use 
it or not during the other 2-week period. Late in 1949 Herman trans- 
ferred his Mouk ownership in Air International to his wife and Tabor 
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transferred his interest to his wife. The Hermann stock interest in 
Air International, Inc., is set forth as one of the principal assets upon 
which Great Lakes will rely in carrying out the service pro in 
its application. This half interest in Air International is valued at 
$45,000 (the C-46 being valued at $75,000 cash assets amounting to 
$10,000, and other assets amounting to $5,000). 

The company’s balance sheet as of December 31, 1949, reflected the 
following condition : 


Assets: 
a alas steers stinsaleerea detection ane $33, 907. 82 
Be cao eo cist nerig po new acsgee aban ay 4, 065. 60 
CG GeO dN i tl OU, deal 587. 26 
el ti lee niet En ial $38, 560. 68 
Liabilities : 
Ce ens occde a apradeta ng eapliege oieeepaatd mira $11, 741. 68 
Caner menage ee a oe (none) 
SOUR UCC in iis chai <n aic taba dunt atl 26, 819. 00 
Detail Babies and Nel Worth. css dthtene cs 38, 560. 68 


Current assets consist of approximately $20,000 in accounts receiv- 
able and cash for the balance. The fixed assets include one motor 
vehicle and equipment carried at the indicated amount of $3,200, furni- 
ture and fixtures representing the balance after an allowance of $179 
for depreciation. e 1,200 shares of common stock outstanding were 
carried at a stated value of $33,744.98, the indicated net worth being 
arrived at by deducting from this stated stock value a deficit which as 
of December 31, 1949, amounted to $6,926. 

Great Lakes pro a transcontinental operation between San 
Francisco and Los Angeles on the west coast and New York and Phil- 
adelphia on the east coast with an intermediate stop at Chicago. Dur- 
ing the first year of operations it expects to operate one round trip 
= day, increasing to two round trips per day in the second year. 

ventually the company expects to use BC_-4-type aircraft equipped 
with 65 passenger seats but plans for the initial year’s service are 
somewhat indefinite. Service may be started with C-46-type aircraft 
unless DC-4’s are readily available. At the time of the hearing Great 
Lakes had leased from the Army one DC-4-type aircraft at a rate of 
$3,500 per month. 

The company expects to inaugurate service with a minimum outlay 
of capital and to limit expansion until earnings permit further invest- 
ment. It expects to lease necessary aircraft on a monthly basis payable 
by the trip. In fact, it expects that all expenses of the initial flaghts 
will be paid in advance by the stockholders if sufficient cash is not 
available from nonscheduled operations. It also expects to contract 
for as many ground services as possible so as to avoid capital outlays. 
Reliance will be placed in part upon independent gasoline companies 
to make available ramp and loading equipment, which these companies 
have done in the past for aircraft operators purchasing their products. 
It even expects to finance necessary insurance premiums on an install- 
ment basis with small down payments. In preparing an estimate of 
revenues and expenses for the first year of operations the company 
calculated costs on a trip basis using its experience as a nonscheduled 
operator in conducting business in this manner. 
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The expense of operating a round trip with C-46-type aircraft is 
estimated at $5,855. The major part of this sum is represented by 
items which would generally be classified under direct operating ex- 
nses. They fachede $2,000 for rental of the aircraft, $820 for gaso- 
ine and oil, $550 for pilots’ salaries, $135 for passenger supplies and 
liability insurance, $50 for landing fees and $175 for interrupted trip 
and maintenance flight expenses. Other large items include an allow- 
ance of $400 for agencies’ services and commissions, $550 for advertis- 
ing and promotion, and $390 for salaries and expenses not included 
in any of the other items mentioned. 

Revenues were also estimated on a trip basis and were calculated 
on the assumption that 80 passengers would be carried at a fare of 
$99 each. The only other revenue anticipated would be from excess 
baggage, which was estimated at $25, making a total revenue per round 
trip of $7,945. The net profit per round ais on the foregoing basis 
would amount to $2,090. To obtain the yearly amounts, the revenues 
and expense figures were multiplied by 530, the number of round trips 
anticipated for the first year. This number included the regularly 
scheduled one round trip per day and additional extra sections which 
would be operated during peak seasons. On a yearly basis revenues 
were estimated at $4,027,600, expenses at $3,103,150, and the net profit 
at $924,450. 

Trans American Airways, Inc.—Trans American Airways is a Ne- 
vada corporation having its principal place of business at Lockheed 
Air Terminal, Burbank, Calif. The officers of the corporation are 
Edward Ware Tabor, president, E. Greeley, vice president, and L. M. 
Becker, secretary-treasurer. Tabor is the principal stockholder, own- 
ing 130 shares out of a total issue of 234. There are two other stock- 
holders, Clifford Jones, 10 shares, and Thelma Tabor, the wife of 
Edward Ware Tabor, 94 shares. All of these persons are citizens of 
the United States. 

Edward Ware Tabor is the only officer and stockholder of the corpo- 
ration with any appreciable experience in air transportation matters. 
The experience of E. Greeley, vice president, and L. M. Becker, secre- 
tary-treasurer, is limited to that obtained during their employment 
with Trans American. Clifford Jones has never been actively engaged 
with any aeronautical company. The applicant relies peimaslty on 
the training and experience of Mr. Tabor to the extent that this be- 
comes a factor in establishing its qualifications to obtain a certificate 
of public convenience and necessity. At the start of the war, Tabor 
was employed by Pan American Airways as a radio operator, con- 
Gnas in this capacity for about a year and a half, when he was em- 
ployed by Consairways in the same capacity with respect to flights 
this company was making across the Pacific. After leaving Consair- 
ways, Tabor was associated for about a year with a John Gallagher 
in the operation of a small airline in Mexico. From this point on 
it is difficult to follow Tabor’s activities in chronological order. Some- 
time in 1946 he acquired a DC-3-type aircraft and conducted some 
operations under the name of Tabor’s Luxury Airlines. This com- 
pany was later incorporated as Trans Luxury Airlines. Most of the 
operations of these two companies were conducted between San Juan 
and Newark, continuing for 6 to 8 months. Trans Luxury Airlines 
was forced to suspend after 2 accidents to its aircraft. Shortly after 
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these accidents, Tabor sold his interest in the Trans Luxury Airlines 
toa Mr. Curry. Approximately 2 weeks after this sale Trans Luxury 
Airlines was cited for certain violations by the Office of Enforce- 
ment of the Civil Aeronautics Board. Tabor then went to Florida 
where he met Irving E. Hermann, the president of Great Lakes Air- 
lines, Inc., whose activities have been mentioned earlier in connection 
with that applicant. At that time Hermann was operating a DC-3 
and entered into an agreement with Tabor whereby they joined efforts 
in operating aircraft between New York and Puerto Rico. Tabor 
then organized a company known as Trans Atlantic Airways, which 
obtained a letter of registration as an irregular carrier, and this 
letter was issued to Edward Ware Tabor, d.b.a. Trans Atlantic Air- 
ways on August 8, 1947. 

rving E. Hermann acted as chief pilot for this company. Great 
Lakes Airlines, however, appears also to have been operating at that 
time. An operational report of Trans Atlantic Airways shows 50 
flights between New York and San Juan durin Angus, September, 
and October, 1947. During these same 3 months, Great es Air- 
lines is reported to have operated 29 flights between New York and 
San Juan. In May 1948 an order was issued by the Board directing 
Trans Atlantic Airways to show cause why its letter of registration 
should not be suspended or revoked. Tabor explained at the hearing 
in this proceeding that rather than go through the expense of fight- 
ing the suspension order it voluntarily surrendered the letter of regis- 
tration. 

Sometime during the activities of Trans Atlantic Airways, Tabor 
——— another company under the name of Skycoach Limited. 
Tabor was the majority stockholder in this company but it is not evi- 
dent who the other stockholders were or what the company’s precise 
purpose was. Tabor stated that at the outset of its existence it was 
principally a ticket-selling agent for Trans Atlantic Airways, and 
that it was organized partly to utilize the value of the descriptive word 
“Skycoach” in obtaining business. Tabor is also interested in a com- 

any named Air Tours, Inc. This company was organized with an 
investment by Tabor’s mother, Virginia White. Tabor has managed 
this company at all times, as he described it, for her and in her behalf. 
Air Tours, Inc., formerly owned one aircraft, which it leased from 
time to time to Trans Atlantic Airways, and at the present time it 
owns one DC-3-type aircraft which comprises the principal asset of 
the company. This aircraft has been leased on different occasions to 
ane Lakes Airlines but it has been used chiefly by Trans American 

irways. 

Tabor has an interest in still another company named Skycoach 
Air Travel, Inc. He explained his interest in this company as “a 
certain measure of control.” It was organized by a Mr. Dailey whom 
Tabor had met in California and sent to New York to open ar office 
for the sale of tickets for transcontinental transportation by irregular 
carriers. In addition to the foregoing, Tabor, of course, has an interest 
through the ownership by his wife of 50 percent of the stock in Air 
International, which has been described in connection with the state- 
ment of Great Lakes Airlines’ operations. 

Tabor first became associated with Trans American Airways when he 
was hired as general manager. How he acquired the controlling stock 
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interest is not clear from the record. Tabor was only able to state that 
he obtained the stock interest from R. L. Dickason and Frances Dick- 
ason partly for cash and partly for technical advice. He was unable 
to state how much of the consideration was represented by cash or 
what the amount of the cash payment was. Trans American began 
actual operations as an air carrier in September 1948. The record 
does not contain detailed information as to the number of passengers 
carried between the various points between which flights were oper- 
ated, the reports filed with the Board and those submitted at the 
hearing list only the flights and the points between which they were 
made. These reports, however,‘also include summaries showing for 
each quarter the total number of pemnanes carried and the number 
of revenue passenger-miles flown. During 1948 flights were made only 
during September and October, and in these 2 months 1,170 passengers 
were carried a total of 2,671,000 passenger-miles, the average length 
of haul being approximately 2,280 miles. Flights were operated every 
month during 1949 with the exception of January and September, and 
a total of 6,502 passengers was carried 14,043,000 passenger-miles, the 
average length of haul being approximately 2,160 miles. Since the 
beginning of operations practically all flights have been operated be- 
tween Burbank and Newark with intermediate stops at Chicago. A 
number of flights also made traffic stops at Kansas City, Cleveland, 
and Detroit, but the passengers carried to and from these points com- 
prise a relatively small part of the total. Chicago was the principal 
traffic stop, and while the precise number of passengers carried to and 
from Chicago cannot be ascertained, the average length of haul for all 
passengers carried indicates that their number was not comparable to 
those carried on transcontinental journeys. 

Trans American has not owned any flight equipment and very little 
ground equipment. Its principal investment in ground equipment 
appears to be its office facilities at Lockheed Air Terminal. With but 
a few exceptions, all flights operated by Trans American have been 
with either the DC-3 aircraft mentioned previously which it leases 
from Air Tours, Inc., or the C-46 aircraft which is owned by Air In- 
ternational, Inc. This last-mentioned aircraft is the same one which 
Great Lakes Airlines has been using under the arrangement described 
previously in connection with Great Lakes’ proposal. During 1949 the 
flights operated with the Air International C-46 and those operated 
with the Air Tours DC-—3 were approximately equal. 

During 1949 Trans American’s gross income was $563,688, practi- 
cally all of which is made up of passenger revenues. Expenses for the 
year were listed as $532,857, reflecting a net profit of $30,831. Most of 
the passengers carried by Trans American appear to have been pro- 
vided by Skycoach Air Travel, Inc. Between April and December 
1949, Trans American billed Skycoach for approximately $351,000 
and Skycoach paid to Trans American $337,135. This latter amount 
was approximately equivalent to the total passenger revenue reported 
for 1949 by Trans American, less the amount ($210,326) listed as 
commissions in the statement of expenses for the year. 

The route proposed by Trans American is precisely the same as that 
proposed by Great Lakes, viz., between San Francisco and Los Angeles 
on the west coast, and New York and Philadelphia on the east coast. 
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with an intermediate stop at Chicago. Applicant’s operatin proncest 
is essentially a continuation of the service now being offered, the prin- 
cipal difference, of course, being the operation of flights on a regular 
and scheduled basis. It intends to continue to lease aircraft under 
arrangements which will provide that all maintenance, insurance, ex- 
cept liability insurance, and all other direct operating costs of the air- 
craft, excepting pilots’ salaries, will be provided by the lessor and the 
rental rate agreed upon accordingly. It also intends to obtain the 
use of necessary ground equipment at the preps points under simi- 
lar arrangements. It does not anticipate the expenditure of more 
than $25,000 on capital items. While it expects to make substantial 
expenditures for advertising and publicity the actual obtaining and 
handling of passengers will be done by travel agents in somewhat the 
same manner that has been followed in its treats operations. How- 
ever, in this respect. its estimates allow approximately 15 percent of 
gross passenger revenue as the amount which will be paid as commis- 
sions as contrasted with approximately 40 percent, which was actually 
paid by the company during 1949. 

Trans American estimates that passenger revenues during the first 
year of operation will amount to $3,227,520. This represents the 
income from operating a schedule of one round trip per day with 
addititnal flights during peak seasons or a total of about 385 round 
trips a year. The revenue passenger-miles for the first year were 
estimated at 105,047,000. There is some discrepancy in the applicant’s 
exhibits in this respect since they also include a breakdown showing 
the number which will be carried between the various pairs of stations 
proposed in the application. The total number of passengers antici- 
pated during the first year in this estimate is 36,500, and the distribu- 
tion by pairs of stations, if realized, would produce something less 
than 50,000,000 revenue passenger-miles per year. In a supplemental 
statement submitted after the close of the hearing Trans American 
revised its estimate of revenue passenger-miles for the first year of 
operation and arrived at a figure of 119,000,000. The basis upon which 
this figure was reached is not revealed, and it cannot be reconciled 
with the estimated revenue nor the estimated number of passengers. 
The estimated revenue would be at the rate of 2.7 cents per passenger- 
mile, and the passengers would have to be carried an average of 3,500 
miles each to produce 119,000,000 revenue passenger-miles. 

Total expenses estimated for the first year of operations amounted 
to $2,829,000. This would result in a net operating profit of $414,000 
if the revenues mentioned above plus about $16,000 for excess baggage 
were realized. The bases of the expense estimates were not disclosed 
in detail, and it is not clear whether they reflect applicant’s experience 
as an irregular carrier. 

The largest single item is included under lease of aircraft, 
$1,280,000, and, as mentioned above, the company expects that this item 
will include all maintenance and other direct-flight expenses exceptin 
crew salaries and liability insurance. These exceptions are estima 
at about $178,000. Other expenses were estimated under two cate- 
gories, those relating to passenger handling, including agents’ com- 
missions, advertising, etc., and those listed under administrative ex- 
penses, the former amounting to $1,002,500 and the latter to $329,600. 
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As the result of some questions during the course of the hearing, 
applicant conceded that adjustments and revisions would probably be 
necessary with respect to a number of the expense items and some 
adjustments were made by applicant in a statement submitted after 
the hearing. These adjustments include an increased allowance for 
flight-crew expenses, $20,800; flight-training expense, $15,000; and 
landing fees, $49,200; ake acilities, ,100 and food costs, 
$20,200 ; the total of such items being $153,300. 

Trans American’s balance sheet as of December 1, 1949, lists total 
assets of $17,420, which are made up of $966 in cash, accounts receiv- 
able of $13,985, nearly all of which is due from Skycoach Air Travel, 
Inc.; office furniture and fixtures $558; and various deposits and 
prepayments totaling $882, and an item listed as E. W. Tabor, $1,025. 
ML Hab ities listed are current and amount to $11,342. The principal 
item among the liabilities is one designated as “trust funds payable” 
made up of tax items, presumably past due, and totaling approximately 

000. 

The sane res are taken from the balance sheet as of Decem- 
ber 31, 1949, which was submitted by Trans American on March 9, 
1950. The figures reflect a considerable variance from the testimony 
of Mr. Tabor, which was given at the hearing on January 25, 1950, at 
which time he stated that as of the end of 1949 Trans American had 
available $30,000, represented by cash and accounts receivable, and 
that its surplus account was about $25,000. The balance sheet sub- 
mitted in March shows a surplus of only $3,737. Other resources 
upon which the applicant will rely for capital in the event it is certi- 
ficated are personal funds of Mr. Tabor to the extent of possibly 
$25,000, his wife’s interest in Air International, Inc., which is valued 
at about $45,000, and a statement by Air Tours, Inc., that it will be 
willing to invest equipment and cash to the extent of $50,000. As 
noted earlier in connection with the Great Lakes’ proposal, the assets 
of Air International, Inc., are. represented by the C-—46 aircraft, the 
use of which has been divided between Great Lakes and Trans Amer- 
ican, and it was brought out at the hearing that the assets of Air 
Tours, Inc., consist principally of the DC-3 aircraft, which, together 
with the C-46, comprise the fleet with which Trans American has oper- 
ated its irregular service. The only other possible source of capital 
mentioned by Trans American was the fact that Virginia ite, 
Tabor’s mother, is in the position to contribute between $30,000 and 
$40,000 personally. This possibility cannot be relied on, since Virginia 
White did not appear as a witness, and similarly there is some doubt 
whether the assets of Air Tours can be relied upon since this prospect 
was contained in an undated letter signed by Virginia White as presi- 
dent, a copy of which was offered at the were The possibility of 
obtaining capital from the sale of unissued stock similarly cannot be 
relied upon, since it was testified that financing in this regard would 
be held to a minimum to avoid the possibility of the present owners’ 
losing control of the company. 


CHARACTERISTICS OF CITIES BETWEEN WHICH SERVICE IS PROPOSED 


The cities between which service is proposed in the various appli- 
cations are, with a few exceptions, the outstanding cities of the United 
States in size, commercial activity, and traffic-generating possibilities. 
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The few cities mentioned in the applications which are not in this 
classification are Albuquerque, Phoenix, and Salt Lake City, and they 
were included on the proposed routes more because of their location 
from an operational standpoint than from the prospects they hold 
out for profitable traffic. The following tabulation will provide a 
convenient composite picture of the cities proposed for service : 
Air America California Eastern Great Lakes Trans American 
New York New York New York New York 
Philadelphia Philadelphia Philadelphia 
Washington Washington 
Pittsburgh 
Cleveland Cleveland 
Detroit Detroit 
eee és 
icago shicago 
St. Louis St. Louis 
Kansas City Kansas City 
Denver Denver 
Albuquerque 


Salt Lake City 

Los Angeles Los Angeles Los Angeles Los Angeles 

San Francisco San Francisco San Francisco San Francisco 

A number of exhibits in the record contain statistics reflecting the 
economic status of the various cities, and there appears to be no quarrel 
between the applicants and the interveners that in general the cities 
comprise the choice of the whole country from the standpoint of the 
prospects for successful airline operations. The applicants rely on 
these features of the cities in general as a basic inguedions of the theory 


Phoenix 


of coach-type operations. Stated briefly, this ingredient is the mass 
market available at these points and the efficient route segments they 
describe. In other words, they tend to concentrate their air services 
between points where the greatest amount of traffic can be obtained 
and moved over the most efficient distances by aircraft. As expressed 
by Air America, its routes are designed to achieve maximum produc- 
tivity from the standpoint of fig t operations, transportation eco- 


nomics, and service to the public. Its proposed route was described as 
the strongest that could be devised, and it frankly conceded that if 
there is a stronger one it made a mistake in not finding it. 

The interveners readily concede these features and contend these 
reasons advanced by the applicants in favor of their proposals are 
entitled to equal or greater weight as reasons for denial of the appli- 
cations. Stated briefly, the position of the interveners in this respect 
is that the applicants seek to operate services only between stations 
holding out the greatest ible measure of profitability; that they 
shun aiiees cities where the oes are less bright, and since the 
existing carriers now shoulder a burden of serving many such cities, 
in fact have a legal obligation in this respect, it would be unfair and 
unsound to authorize new carriers to operate only over the most 
lucrative routes. 

Since the economic status of the cities te sed for service is gen- 
erally conceded, it is not essential to set oath here in detail much of 
the data that have been placed in the record. A brief description of the 
group of cities proposed by Air America is sufficient to indicate their 
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general character. On the basis of metropolitan area ete, the 
14 cities in the Air America application contain 9 which are among 
the first 11, Cincinnati ranks 16th, Kansas City 17th, and Denver 38th. 
The remaining two, Salt Lake City and Albuquerque, are included 
in its proposed routes simply because of their strategic operational 
location. On the basis of effective buying income, the te of Air 
America cities is approximately the same. They occupy similar posi- 
tions on the basis of other indices usually referred to in the general 
economic status of the cities such as postal receipts, volume of retail 
sales, number of individual income tax returns, etc. Of particular 
significance is their status in an index referred to as the “quality of 
market index.” This is a measure of purchasing ability as compared 
with the United States as a whole on a basis of 100. On this basis all 
of the cities in the Air America proposal are above the average, show- 
ing a variation from 104 for Pittsburgh to 130 for Denver and San 
Francisco. New York on this basis shows an average of 119 and Los 
Angeles 127. 

Some of the interveners presented tabulations illustrating the differ- 
ence between the cities proposed in the various applications and the 
cities now certificated for service. For example, a list of the cities on 
American Airlines’ system, showing their population as estimated for 
January 1948 and their effective buying power for 1947, discloses an 
average population per station of 495,300 and an average in effective 
buying power of $816,000,000. Contrasted with these figures are those 
for the cities of Air America showing an average population of 
1,585,000 and an average effective buying power of approximately 2.7 


billion dollars, those for California Eastern showing a population 

average of 1,911,000 and effective buying power of approximately 3.2 

billion dollars, and those for Great Lakes Airlines and Trans Ameri- 

can Airways each showing an ——e population of 3,496,000 and 
ion 


effective buying power of almost 6 bi ollars. A similar tabula- 
tion offered by United compares its cities and those proposed by the 
applicants on the basis of population and on the number of passengers 
generated as reflected by the September 1947 survey. The 69 cities 
on United’s routes show an average population of approximately 
635,000, and in September 1947 they generated an average of 19,800 
passengers. The cities proposed by Air America showed an average 
population of audronimatii 2,279,000 and generated on the average 
72,500 passem-ers in September 1947. The 12 cities in the proposal of 
California Eastern show an average population of 2,400,000 and gener- 
ated an average of 84,400 passengers during the same survey month. 

also compared in one exhibit the average population of the 49 
cities on its routes, and the number pf passengers generated by these 
cities during September 1948 with the population and passenger fig- 
ures for the cities contained in the applications. The average popula- 
tion of the 49 TWA cities is 850,000, and the average number of 
passengers generated during September 1948 was 25,000. The popula- 
tion and passenger averages for the Air America cities are 2,217,000 
and 67,000; for the California Eastern cities 2,509,000 and 78,000; and 
for the Great Lakes Airlines and Trans American Airways cities, 
which are the same, 4,684,000 and 128,000. 
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TRANSCONTINENTAL SERVICES NOW AVAILABLE 


The outstanding feature in transcontinental air services is the im- 
pamene terminal cities of New York/Newark on the east coast and 
os Angeles and San Francisco on the west coast. ‘While considerabl 
east of the geographical midway point, Chicago is generally cnneitl 
ered as the station which divides the eastern and the western halves, 
and for traflfic-generating possibilities it provides an ideal midway 
point. Thus the real backbone of a transcontinental route is one ex- 
tending from New York via Chicago to Los Angeles and San Fran- 
cisco. Other important cities, particularly those between Chicago and 
New York, can readily be fitted into such a route, but the basic pattern 
exceeds in operational and revenue prospects any other combination 

that. could be laid out. 

The existing transcontinental routes of American, TWA, and 
United, while differing in many details and in the route patterns de- 
scribed by their respective intermediate points, are nevertheless built 
around the New York-Chicago-San Francisco-Los Angeles backbone. 
Each of these carriers features regular-fare flights which operate coast 
to coast with a single stop at Chicago, and the coach flights of Ameri- 
can and TWA follow this pattern. In addition to the New York-Los 
Angeles-San Francisco services via Chicago, each of the three carriers 
mentioned also is authorized to provide direct one-company services 
between the west coast cities of San Francisco and Los Angeles and 
the eastern cities of Detroit, Cleveland, Boston, Philadelphia, and 
Washington. With a few exceptions, transcontinental service between 
these cities is provided on through = and with relatively few in- 
termediate stops. Following is a tabulation showing the daily trans- 
continental flights operated by American, TWA, and United as of 
August 1949. The flights shown are westbound. The eastbound 
flights are approximately complementary. 








Flights Flights 


Total Flights A 

daily making — ae: 

flights one stop 

stops 3 stops 

New York-Los Angeles... IR on tichst ee 9 4 6 
New York-San Francisco. __. ESR SE A :-é 6 0 5 
Philadelphia-Los Angeles 0 1 2 
Philadelphia-San Francisco _- 0 4 6 
Washington-Los Angeles. __- Dial attics cs tibia dake cacdes 0 1 4 
Washington-San Francisco. .__- bid ode ere 1 2 3 
Boston-Los Angeles. . : 0 7 5 
Boston-San Francisco 0 1 2 








The foreging tabulation includes only single-company flights. 
However, all of them are not through-plane services. Most of the 
flights from Boston, Washington, and Philadelphia require a change 
of plane, Chicago being the principal transfer point. 

A similar count of the flights for the same month between the 
more important pairs of cities on the proposed routes, other than 
transcontinental pairs, shows the following number of westbound 
flights : 
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| otal daity | Nonstop | One-stop Two or 





| flights flights flights more stops 
New York/Newark to Chicago. ___................-.-.. 44 1 4 21 
Detroit to Chicago... .... cia atenianienianetideaandinins 20 17 0 3 
Cleveland to Chiengo......°............2.ss-22s0s20--2 17 7 8 2 
ee ON i one ncanpedocionnnsageee 18 6 3 W 
ee CN Sentise cede hin cdcasinvacckuccdces 16 0 7 y 
Cienene Bt EO8 BI a own 5 cn cncendsncecwnssivcee- 14 uw 0 5 
Chi So nn cniccunnasiamdglipedsmcets 10 5 1 4 
New York/Newark to Detroit.......................... 2 ll 4 5 
New York/Newark to Cleveland___...................- 18 . 6 8 
Los Angeles to San Francisco. -- 8 4 


~cthibibhintwbedioaeeus 39 17 


| ~ 


Coach services by certificated carriers——Capital Airlines was the 
first of the certificated carriers to inaugurate flights designated as 
coach flights. The initial service started on November 4, 1948, with 
flights between New York, Pittsburgh, and Chicago. This service was 
distinguished from the regular service by a fare reduction for a one- 
way flight between New York and Chicago from $44.10 to $29.60, de- 
partures at off hours, the flights departing New York and Chicago at 
1:00 a. m., and less passenger comfort in that no meal services were 

rovided and only one cabin attendant was available. The one-way 
are of $29.60 between New York and Chicago is at a rate of approxi- 
mately 4 cents per mile. 

Capital’s coach service was expanded on March 24, 1949, with a 
service between New York and Minneapolis via Pittsburgh, Cleve- 
land, Detroit, and Milwaukee. On April 1, 1949, similar services 
were initiated between Washington and Pittsburgh and between 
Washington and Chicago. The Washington-Pittsburgh trip was sub- 
sequently extended to serve Detroit and Milwaukee. In September 
1949 Capital inaugurated coach services between New York and 
Atlanta via Pittsburgh, and between New York and New Orleans via 
Pittsburgh, Knoxville, Birmingham, and Mobile. 

At the hearing Capital submitted a summary of the passengers 
carried on its coach services for the months of November 1948 through 
August 1949 as follows: 


Sa Ot haha iccaiccnethcipecs ciisieape dhdlale ties sinha aiacammiaail a aia 2, 655 
I tien cnice Gor ere al micanaben assisted lon ea ap Spas daha ee 4, 949 
FN EE ee eee ee 8, 450 
SN ids pn Sel ie ices ea sg LL oh. chk amet ee 2, 612 
iii delat cil tiem Giles. disen As de ain Na laren ten Delp eadii es ee aaa 4, 
PR ere Rett ee eee Ie RE ete et | 16, 324 
iE hs hi Sidsidg: bls arlo alien tpidlebbacdbdbsedbbidedlidichachdubtnen dialed 15, 822 
PUB bo ceitenign Sates eth ile die hele bie hidden gen deake 16, 
Sie ererlicnprenn titel tieh chip icine pratense icepipmanhipay trey exrapanep tines caligeneialineiit , 
Se ich ininereanittaahieemiaticidntan ttn witihd entinnkabeantiskteRieie tinh beeniththdtenstiiiiiaiiien ‘ 
TE doth cee ee ee 97, 986 


During the months of April and May 1949 the Board conducted a 
survey of the coach services then being operated by the certificated 
air carriers. During these months Cantiel caitvied 16,324 and 15,322 
passengers, respectively, for a monthly average of 15,829. The passen- 
gers carried between Chicago and the east coast cities of New York 
and Washington averaged 4,509 per month. Other pairs of cities 
showing a substantial part of Capital’s total were Detroit and New 
York-Washington, 1,825; Pittsburgh and New York-Washington, 
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3,171; and Cleveland and New eens 1,240. On a passen- 
ger-mile basis the coach passengers carried by Capital during these 
2 eae represented 23.4 percent of the total revenue passenger-miles 
carried. 

TWA started a coach service on February 6, 1949, with two round 
eo day between Kansas City and Los Angeles, operated with 

-type aircraft. On May 1, 1949, it filed a tariff pees the 
extension of the Los Angeles-Kansas City coach service to New York 
via St. Louis, Chicago, Indianapolis, Dayton, Columbus, and Pitts- 
burgh. In this extended service it proposed to use Boeing stratoliner 
equipment in addition to the DC-3 aircraft then being used between 
Los Angeles and Kansas City. The Board suspended the tariff pro- 
posing this extension. Subsequently TWA filed a tariff proposing a 
coach service between New York and Chicago via Pittsburgh which 
became effective on May 31, 1949. On December 27, 1949, it actually 
started a transcontinental service with DC-—4 equipment. At the time 
of the hearing TWA had not yet decided upon further extensions of 
its coach service. It said that it was preparing to substitute Constel- 
lation ae for the DC-4-type aircraft on the transcontinental 
flight. In may 1950 Constellation-type aircraft equipped to carry 81 

passengers were placed in service on the transcontinental route. 

At the time of the hearing TWA had available coach statistics cov- 
ering only the Kansas City-Los Angeles service and the New York- 
Chicago service through the month of September 1949. The former 
service, for the 8-month period covered, carried 34,470 passengers 
divided as follows, according to the origin of the passengers : 


Albuquerque 
Phoenix 


The New York-Chicago service for the 4 months ended September 
1949 carried 11,857 passengers divided as follows by origin. 


American Airlines inaugurated a coach service on December 27, 
1949, between New York and Los Angeles with a stop at Chicago. 
It had considered coach services in 1948 but did not consider it pru- 
dent to start such a service then because of the poor financial condition 
of the air-carrier industry in general. As eee by American, the 
financial condition was exemplified by losses before mail Pay totaling 
43 million dollars in 1947 and 52 million dollars in 1948. e DC+4- 
type aircraft with which American inaugurated its coach service 
were converted to accommodate 70 PRPreneere: and 3 units were so 
converted. When these were placed in service, however, American 
was planning to replace them with DC-6-type aircraft similarly con- 
verted, and these were actually placed in service during April 1950. 

Reports submitted to the Board since the hearing disclose the extent 
to which the transcontinental coach services of American and TWA 
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have been utilized. The figures by months from January through July 
1950 are as follows: 








AMERICAN 
Month Passengers | Load factor Tae 
aida P51 MS ET 0k es ed eet 2, 096 38. 40 $185, 260 
pen he LOND Sbdidh bitaln daichin csinbinddedegédbobwey 1,728 36. 69 153, 680 
Apell.<<---neasceasccaseescossnseconeneeeneeas ne a 33); °° 34) °° i 7%\| 313, 206 
Fre ee oe 6, 226 89. 49 501, 560 
Pape tk eee 6,785 94. 06 549) 125 
Ras ..5 chs h5uscd dh aaa ve ogcads kapiasbee 6,777 90. 54 550, 795 
TWA 
FREE is ctccqder occspccenchicnspmonpesepagsie 1,807 43. 57 1,795 $142, 752 
FeDraary 2. ..---- conc cos nn ncsncsactcssessse 1, 997 44. 40 1,714 150, 626 
Stabs arendcccclbstcdebadaaes dete 3,089 63. 47 1' 896 257, 724 
April.2-00Dooc ooo ciciiiccssiccsciec 2 645 52. 38 174 206, 438 
ss lies a ign eqawbne vendocnnctedbsdssaqeénn 3, 615 71. 49 1, 964 333, 694 
JUD o .o0 a enneqnagcosesecsconsswsnnssescooues 6, 911 89. 38 1,748 555, 629 
FEF ie Bai de ccnnsiccccnccgedbbibenthtsbecce 6, 958 89. 07 1,789 572, 611 


Other coach services operated by the certificated airlines include a 
New York-Seattle service by Northwest Airlines, which was inaugu- 
rated in March 1949; a service between Kansas City and Dever by 
Continental Airlines; a service by Mid-Continent Airlines between 
Minneapolis and Kansas City, and services out of Chicago to New 
Orleans and Miami, the former operated by Chicago and Southern, 
and the latter operated by Delta and Eastern. Along the east coast 
Eastern and National operate coach flights between New York and 
Miami, and along the west coast United and Western operate similar 
services between Seattle, San Francisco, and Los Angeles. 


Trarric Porentrat For Coacu SErvices 


All of the evidence relating to the amount of traffic that will be 
available to, and carried by, the applicants is of a general nature 
directed principally to showing an overall increase in air passengers 
that will result from the low fare level at which the proposed services 
will operate. No attempt was made by any applicant to determine, 
for example, how many passengers will be generated at New York 
and carried to Chicago, or between any other possible combination of 
stations included among the proposals. Similarly, as noted pre- 
viously, the revenue estimate of each applicant was arrived at by 
assuming that a certain average load factor would be maintained on 
all of the flights taken together, and no attempt was made to show 
what the load would be between any particular pair of stations. 
However, each of the applicants insists that the overall increase in 
air traffic which will result from the availability of the low-fare ser- 
vices will be more than sufficient to guarantee a volume of traffic suf- 
ficient to justify the schedules that will be operated. Air America 
pointed out that the number of transcontinental passengers now being 
moved by noncertificated carriers would be more than sufficient to 
provide a 65-percent load factor on the number of schedules contem- 
plated in its proposal. 
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The data tending to show the broadening of the air transportation 
market as a result of fare reductions include tabulations reflecting 
the economic growth of the country in general as reflected by factors 
such as increasing postal receipts, bank deposits, income and wages, 
etc. It also includes statistics reflecting the volume of passenger 
traffic moved by the various forms of transportation during the last 
decade, and some studies attempting to relate fluctuations in volume 
to fluctuations in fares. Typical of these data is a comparison of the 

arlor- and sleeping-car railway passengers with air passengers dur- 
ing the years 1938 through 1948. In 1938 there were slightly under 
20 million parlor- and sleeping-car passengers and approximately 
1,200,000 air passengers. The fluctuations from year to year in the 
number of such passengers is shown in the following table. The 
fluctuations in the average revenue per passenger-mile are also shown. 


Parlor and sleeping car Air 





Revenue per Revenue per 
Number of Number of 

revenue pas- revenue pas- 
passengers | senger-mile | P8SS°M8€FS | songer-mile 





ii is os « cities tiitm debi La nthi ibced Xena dads Seah bee te coke iba cia, 
1980... 2 - nnnee seen e nnn ncenn eran snnnerene —0.2 —1.7 +42. 4 —1.5 
WOMB cece oe ce cencn conan apateccasceepesnae cess —3.5 —1.3 +64. 4 —0.6 
BOG 55 dnin sonia sien Spitinidedh onaeds $e deninde shi +26. 2 —0.9 +37. 3 —0.6 
BE denn cccngigcapasceccengepaanseucesashgroess +87.9 +5.3 —18.5 +4.8 
Sg RE SEER ORE TENSES SE = EEE? ee: +29, 4 —0.4 —3.7 —0.2 
WO4A. . .nornsecncennnpanedueceneernantrens=2-sn2- +12.0 +17 +34. 0 41.5 
WOES... 22 noe ono ewww en ne sense cees esos ecetee —9.6 —1.6 +62. 5 —7.5 
1046... ..----- nonce e--2-- 222 noe nnn eneen--o-2s — 26.4 +2.5 +865. 7 —6.5 
1967. .... 222 e nnn --- 222-2 neem eee - sn ne--ee —30.0 +11.8 +5.5 +9.3 
WB sic sse dle neta. Loh dbiaiied is. did 9.7 +9.9 +2.2 +13.8 


A similar compilation for second-class rail passengers and bus pas- 
sengers reflects the following changes : 





Rail coach Bus 


L Revenue per Revenue per 
N wm A canines fae- peat revenue p%s- 
passe senger miles | P#ssene' senger mile 


—_—_— Ss Ss | 


| 

NB. sab tanh dict ja saber <9594~ dh bb EL ch decd obs cathe - kee, 65d 5 cts bh bit eee. 
inte rachis intg <a teS PDAs anatecnhighinké +3.8 —3.2 +25. 6 —4.3 
WTA back iden calth cb dedecwewlp ete i pntoadss +2.7 —7.2 +18.9 —5.8 
Bie enone hon tne dieepernangser -artaseben +11.9 1.8 1 TE Ra leumeicd tein 
Widnidibedcsan<den tatog agents aedebhicshike tse +46.9 +7.9 +191. 1 +13.0 
BD inci cnn ddaddbbddadedceemenns f-sbanbehate <A +52. 0 ~1.7 +36. 3 +2.4 
SE kp odnapecs agave cswneebhe Giidadaapantbuqed +3.1 —2.3 +9.4 —2.4 
Bd, oe dcidnee cbncnndet dibdedddcdabwonnabaihn —3.4 +0. 6 +1.1 —C.6 
nts chak-sdiaeea> deletes <eneasene etmabaeia diana —20. 2 +6.4 —0.2 +1. 2 
Dei woncecpess ity oheteuee dealabtteaeniedeeb es —19.4 +11.0 +14. 6 N.A 

WR id jh sn papi iietdy dato -40646450 E> tia daneet —13.7 +13.4 —1.0 N.A 





N. A. Not ascertained, 


The foregoing tabulations show the fluctuations on the basis of the 
number of passengers carried. Similar data are in the record show- 
ing the fluctuations on the basis of revenue passenger-miles and pas- 
ray yw revenue. In general the fluctuations on these bases correspond 
to those shown above. The only significant variance is that while for 
the first-class travelers the fluctuation in revenue passengers corre- 
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sponded very closely to the fluctuation in revenue passenger-miles, this 
was not true in the case of the second-class travelers, the rail-coach 
and bus passengers. As to this type of traffic, the decline in revenue 

assengers in the last 4 years was much less severe than the decline 
in the number of revenue passenger-miles. This would indicate that 
as to the first-class travelers the reduction in volume was more or less 
uniform as to the wane of journey, while in the case of the second- 
class passengers the reduction in number was greater among the longer- 
haul passengers. 

Another statistical source used to illustrate the broadening of the 
air transportation market by a reduction in fares is the reports of 
the Treasury Department on income tax payments. The studies placed 
in the record and based on these statistics include some for the country 
as a whole and some reflecting the income categories by separate areas 
of the country. In all instances, however, the purpose is to show that 
the number of income tax returns is greatest in the lower income 
groups and consequently that lowering air fares tend to reach a sharp- 
ly rising market. 

Air America enlarged on these studies by attempting to relate di- 
rectly the air transportation market to income tax returns. A tabula- 
tion of the returns for 1946 classifies the total of 52,600,000 returns by 
income groups broken at $1,000 intervals between $1,000 and $10,000, 
those between $10,000 and $15,000 and those over $15,000. 21 percent 
of the returns reflected incomes under $1,000 while less than 1 percent 
was in each of the brackets between $7,000 and $15,000 and in the over 
$15,000 bracket. The heaviest concentration appears to be in the 
$2,000 to $3,000 bracket, which accounted for 26 percent of all of the 
returns. There is a sharp decline above the $3,000 mark, only 13 per- 
cent showing incomes between $3,000 and $4,000 and then 5 percent 
between $4,000 and $5,000. 

The method followed by Air America in relating the lower air fare 
to the transportation pata as reflected by income brackets is briefly 
as follows: On the assumption that coach fares would be % of the fare 
charged on regular flights, it calculated the extent to which various 
income groups would be reached on the assumption that expenditures 
for travel would be in direct proportion to the amount of income. 
For example, income groups above $15,000 accounted for slightly under 
1 percent of the total. A 14 reduction would, of course, reach the 
$10,000-and-above group, which accounted for 1.77 percent of the 
total, resulting in a ratio of 1 to 1.93. In the $4,000 income group the 
1% reduction results in increasing the percentage of returns from 11.52 
percent to 33.43 percent, or a ratio of 1 to 2.90. These ratios were then 
applied to the passengers carried between the stations on Air America’s 
proposed routes as reflected by the September 1948 survey. For ex- 
ample, during this survey month there were 179 passengers between 
Albuquerque and Chicago. By applying the ratios mentioned previ- 
ously to this figure the new hypothetical market that opens as a result 
of the lowering fares and various income brackets is ascertained. At 
the $15,000-and-above-level. which accounts for slightly less than 1 
percent of the returns, the Albuquerque-Chicago market would amount 
to 166 passengers; at the $6,000 level to 310, and at the $4,000 level to 
340 passengers. No attempt was made to ascertain which income 
bracket was best representative of the air-coach market. 
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Another method of estimating the volume of air traffic in relation 
to improved economic conditions and a lowering of fares was used 
by California Eastern. This method is one developed by Dr. Donald 
s Watson of George Washington University in 1945 in connection 
with an application which was presented to the Board at that time 
by Atlantic Airlines and which contained a so-called sky coach pro- 
posal. This method involves the use of three factors, (1) the gross 
national product, (2) the fare, and (3) the growth of public accept- 
ance. Obviously each of these factors has an important bearing on 
the volume of air transportation at any given time, and the formula 
developed by Dr. Watson represents an effort to evaluate the relative 
oor of each of these factors upon the total number of air passenger- 
miles. 

In presenting this estimate on the basis of this formula California 
Eastern included a tabulation of the revenue passenger-miles actually 
flown for the years 1929 through 1948 and the revenue passenger- 
miles for the same years as computed by the use of the formula. For 
these years, of course, the ached average fares and the gross national 
product could be ascertained precisely, and the weight of the “growth 
of public acceptance factor” for these years was ascertained by the 
use of the formula and was equivalent to a 17-percent annual increase. 
This factor, it should be mentioned, takes into account the “acceptance” 
of air transportation by the public to the extent that the public is 
influenced by the sales efforts of the carriers, their safety records, 
and the extension of service into previously untapped markets. The 

assenger-miles actually flown and those computed by the formula 
or the years 1942 through 1948 are as follows: 


pas 
sen ger-miles 
million 8) (in million 8) 


1, 879 1, 313 
2, 630 1, 462 
3, 251 1, 936 
5, 482 
6, 267 
6, 542 
6, 109 
The application of the formula to obtain an estimate for future 
years at varying fare levels shows the following results. In calculat- 
ing these figures it was assumed that the gross national product would 
remain at or near the 1948 level and that the growth of public accept- 
ance would continue at the 17 percent per year rate. 


COMPUTED REVENUE PASSENGER-MILES (IN MILLIONS) 
5.76¢ fare At fare 3.75¢ fare 


31,733 36, 100 


COST OF OPERATING COACH SERVICES 


_ The cost level at which the applicants expect to provide coach serv- 
ice has been set forth ‘n connection with the description of their pro- 
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sals. Some of the interveners submitted data reflecting what this 
cost level would be if coach services are operated in conjunction with 
their regular-fare services. ae 

American Airlines submitted the results of a study which it had 
made in an effort to ascertain the amount of the difference in the cost 
of providing service over route segments of varying lengths. This 
study separated the DC-6 and the Convair services, and the costs by 
type of equipment were then further broken down into costs per mile 
for various segment lengths. The study was based on the company’s 
experience for the month of April 1949, and after ascertaining the 
costs during this month for various segment lengths, these costs were 
further adjusted to reflect the cost per mile at an assumed load factor 
of 60 percent. The details of the manner in which the study was car- 
ried out are set forth in American’s exhibits and amplified somewhat 
in the testimony of American’s witnesses. Briefly stated, the study 
was carried out in the following manner: Direct operating costs were 
allocated wholly on the basis of “ramp hours;” that is, the time elapsed 
from the time of departure from the ramp to arrival of the aircraft 
at the ramp. The ramp-hour times were taken from the actual sched- 
ule times stated in American’s schedules for the month of April 1949. 
Actual route segments were selected which would provide a graduated 
increase fairly illustrative of American’s route pattern. For example. 
the DC-6 schedule times used varied from the 95-mile New York- 
Philadelphia segment to the 2,475-mile New York-Los Angeles seg- 
ment. In all, seven segments were selected, those in between being 
New York-Washington, 215 miles; Memphis-Nashville, 342 miles; 
New York- Detroit, 511 miles; New York-Chicago, 724 miles; and New 
York-Tulsa, 1,231 miles. 

The allocation of indirect costs was necessarily much more complex, 
and was accomplished by examining each account set forth in the 
Board’s manual of accounts and many subaccounts maintained by 
American in addition to those required by the Board’s manual. The 
expenses as stated in the various accounts and subaccounts for the 
month of April were then allocated to the various segment ~~ by 
using one or more of 15 different formulas, the formulas to be used 
depending upon which would best reflect a fair distribution of the par- 
ticular cost account being allocated. These formulas are set forth in 
American’s exhibits and include such bases as miles flown, revenue 
pete carried, revenue passenger-miles flown, total hours flown, 
total departures, etc. The formulas that were used for each of the 
various expense accounts are detailed in the exhibit. An example of 
the manner in which the application of the formulas was worked out 
is illustrated by passenger-food expenses totaling $153,000 which were 
allocated among the various segment lengths on the basis of revenue 
passenger-miles flown on the segments selected for study. An example 
of how an account for which the allocation basis is less obvious is con- 
tained in that relating to ground-service employees. The total in this 
account amounted to $278,000. The major subaccounts were ground- 


service men ($67,000), allocated upon an actual basis by type of equip- 

ment and by the total-departures formula for the various segment 

lengths; ramp agents and eatery passenger ground services ($60,000) , 
the 


allocated on the basis of revenue-passengers-carried formula; 
fleet-service expense, cabin-service branch ($48,000), allocated on the 
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basis of total ton-miles flown; ship cleaners and fleet service, line main- 
tenance ($45,000), allocated as to equipment on an actual basis and as 
to segment lengths on the basis of revenue ca actly Dek ton-miles flown ; 
and cargo handlers, cargo-service branch ($41, , allocated on the 
basis of revenue tons of cargo carried. 

A summary of the cost per passenger-mile as ascertained for the 
oin$. and the Convair operations as ascertained from this study is 
as follows: 


Segment length 


1,231 , 
2,475 ; 730 

The foregoing summary is on the basis of actual results experienced 
during April 1949, during which month the load factor on DC-6 flights 
averaged 69.7 percent and that on the Convair flights 68.1 percent. 
A revision of the results of the cost study to reflect operations at a 
long factor of 60 percent resulted in the following costs per passenger 

e: 


Segment length Cents | Segment length 

95 miles 

— 
342 
511 

724 
1,231 
2,475 

Public counsel submitted in evidence the results of a somewhat 
similar study which was made by the Analysis Division of the Bureau 
of Economic Regulation of the Board. This study included all of the 
four transcontinental carriers, but was limited to an effort to ascer- 
tain the difference in cost of providing service on the transcontinental 
schedules as contrasted with the cost of all other services conducted 
by these carriers. The data used in this study were obtained from the 
reports submitted by the carriers on Form 41, the official schedules 
of the carriers, and special reports.which were submitted by the four 
transcontinental carriers for the pur of the study. The operati 
results of these carriers for the months of September 1948 and March 
1949 were used as a basis for the study, and expenses during these 
months were distributed between transcontinental services and all 
other services. 

The method used was as follows: Aircraft operating expense was 
allocated by applying to the transcontinental revenue plane miles 
the system cost per revenue plane mile for the equipment types used 
in transcontinental service. In distributing ground-operating ex- 
pense, general headquarters, maintenance bases, and divisional ex- 
penses, as shown on schedule B-4 for the third quarter of 1948 and 
the first quarter of 1949, were first allocated to stations on the basis 
of reported station arpeneet. The quarterly expense at each station 
as thus adjusted was then allocated to transcontinental schedules by 
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applying to the adjusted station —— the ratio of weighted sched- 
uled transcontinental departures for the quarter to total weighted 
scheduled departures for the quarter. The transcontinental schedule 
expense for the individual months of September 1948 and March 1949 
was determined by applying to the transcontinental quarterly expense 
figures the ratio of weighted scheduled transcontinental departures 
for the individual months to the weighted scheduled transcontinental 
departures for the respective quarters. 

round and indirect maintenance expenses were allocated to each 
type of equipment on the basis of direct maintenance labor (Accounts 
5225, 5226, and 5227) as reported for each type of equipment for the 
third quarter of 1948 and the first quarter of 1949. The average rev- 
enue-plane-mile cost for each type of equipment was then applied 
to the revenue plane miles flown with that type in September 1948 
and March 1949 as reported by the carrier for its transcontinental 
schedules. 

In distributing passenger-service expenses the average system rev- 
enue passenger-mile cost for September 1948 and March 1949 was 
applied to the revenue passenger-miles in transcontinental service as 
reported by the carriers for these 2 months. 

raffic and sales expenses were allocated on the same basis as ground- 
operations expense. Advertising and publicity expenses were allo- 
cated to transcontinental and all other services on the basis of revenue 
ee reported for such services. The expenses reported for 
general and administrative and for depreciation, ground equipment, 
were assigned to the transcontinental service in the same ratio as the 
system total of each of these items bears to all other system expense, 
excluding flight-equipment depreciation. 

Following is a summary of the expenses in cents per revenue pas- 
senger-mile for the four transcontinental carriers as ascertained by 
this study: 


September 1948 


Transcon- 
tinental 


Another indication of the cost level at which a certificated carrier 
might conduct a coach operation is contained in an exhibit prepared 
by United Air Lines comparing the actual cost of Air America’s op- 
erations during the third quarter of 1948 with the cost at which United 
could operate the same type of aircraft between the same stations 
which were served by Air America during that quarter. For the pur- 
pose of making this comparison United assumed the operation of two 
transcontinental round trips per day, operating 6 days per week, one 
flight serving three intermediate points (Cleveland, Chicego, and Den- 
ver) and one serving two intermediate points (Chicago and Denver) 
for a total of 14 schedule departures per day. The cost of operating 
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such a service was ascertained by applying to the hypothetical service 
its reported DC-4 costs. For the most part the actual DC costs 
on a per-hours-flown basis were related to the hours that would be 
flown in the whole service. Some costs, such as dispatching, communi- 
cations, and ramp service, were applied on the basis of the number of 
departures, while others, such as cabin service and passenger service, 
were apie on the basis of the revenue passenger-miles that would be 
flown. The total cost of operating the two round trips per day for 
a 3-month period, on the basis of its DC—4 costs during the third quar- 
ter of 1948, amounted to $1,168,388. Air America’s costs during this 
same 3-month period were $444,530. A summary of the comparison 
is as follows: 


Air Amertwa’s 
United's assumed costs actual costs 
y eel ye be ee $444, 530 
For sovunsie wile. 21. AGL Lae i 1. 42 1. 63 
Per available seat-mile (cents) 
time ok eet Se id 2. 84 3. 25 
NE eect ibtnel. tS ei teas ines Ll 2. 15 2. 46 
Sn Ve ONE ee ee oe 2. 02 2.3 


To compare the foregoing with the cost studies mentioned previ- 
ously it is necessary to convert the seat-mile costs to costs per revenue 
passenger-mile, At a 60-percent load factor, United’s cost per revenue 
passenger-mile on the basis of 50 available seats would be 4.73 oat 
and Air America’s would be 5.42 cents. These costs, of course, woul 
lessen considerably for the larger-capacity aircraft, 3.58 cents for 
United at 66 seats, and 4.1 cents for Air America, based upon the fig- 
ures noted above. However, further adjustments would have to 
made, increasing the revenue passenger-mile costs for the larger-ca- 
pacity aircraft, since the above figures do not take into account in- 
creased total costs that would result in the passenger service, traffic 
and sales, and possibly some other categories. 

An indication of what adjustments might be necessary is available 
from an exhibit submitted by American Airlines comparing the cost on 
a per-plane-mile basis of operating a 52-seat DC-—6 in its regular serv- 
ice with a 70-seat DC-6 in coach service on a transcontinental flight. 
In this comparison the direct flying expenses remain approximately 
the same at 68.62 cents for the 52-seat DC-6 and 68.84 cents for the 
70-seat DC-6. The slight increase comes under flight-equipment 
maintenance. The indirect operating expense is somewhat lower for 
the 70-seat coach plane, resulting from a saving of approximately 
6.6 cents per mile in passenger-service expenses. This saving results 
from operating the coach plane with one stewardess instead of two 
on the regular flight (1.67 cents), savings in meals and passenger sup- 
plies (4.90 cents), and a slight reduction in interrupted trip expense. 
Increases in some expense categories are necessary because of increased 
density, the total amounting to 2.29 cents per mile. The net reduction 
of the cost of operating the high-density coach plane amounts to 4.41 
cents. 

Both Air America and California Eastern submitted some sched- 
ules comparing the cost at which they propose to operate their coach 
services with costs reported by the certificated carriers. Air America 
comnared its estimated costs per revenue mile with those rerorted for 
1948 by the four transcontinental carriers, summarized as follows: 
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America 
DC-4 onl 61. 30 81. 52 88. 74 1 70.63 77.19 
Direct operating cost, AOU ss Joos. dso st ' 7 p 
Total indirect cost papitata no en ckduatntooncegee 55. 60 $4. 87 83. 34 61.30 79. 53 
Total operating costs. ...............-... 116. 90 166. 39 172. 08 131.98 156. 72 


1 This figure is as it appears in Air America’sexhibit. It is an error and should be corrected to read 141 .58¢ 
and the total et, would then amount to 202.88¢ instead of 131.93¢ per mile. However, the TWA 
tle in this comparison because of a very small amount of DC-4 operations by this 


California Eastern compared its estimated ground and indirect 
expenses on a cost-per-mile basis with those for American during the 
third quarter of 1948, and those for Northwest, United, and Eastern 
for the first quarter of 1949. The totals of such costs, excluding 
ground property and equipment depreciation, as reflected in this com- 
parison are as follows: * 

Additional data reflecting probable costs of so-called low-cost serv- 
ices are contained in an exhibit submitted by Air America compar- 
ing United’s costs with those of Southwest Airways, Inc., on the Los 
Angeles-San Francisco route over which both ‘carriers operate, and 
in a rebuttal exhibit submitted by United making certain corrections 
in Air America’s data. These exhibits relate to the cost of operating 
DC-3-type aircraft and are based on the Form 41 reports made to the 
Board ie United and Southwest. In its comparison Air America 
used United’s reported figures for revenue plane miles flown with 
DC-3-type aircraft, and the direct operating expense, less deprecia- 
tion, to obtain the direct operating costs on a cents-per-mile basis. 
These direct operating costs for United were 32.96 cents and for 
Southwest 35.31 cents. However, to obtain the ground and indirect 
expenses on a cents-per-mile basis, Air America used United’s re- 
ported totals for its system, which of course included such costs 
related tc the operation of DC-4- and DC-—6-type aircraft. On this 
basis, United’s total indirect expenses amounted to 78.27 cents per 
mile, while Southwest’s amounted to 44.56 cents, with the combined 
direct and indirect expenses amounting to 111.23 cents for United and 
79.87 cents for Southwest. To make the comparison more nearly 
accurate, United revised the reported figure for the revenue plane 
miles flown on its system (16,393,057) so as to show a weighted mile- 
age of equivalent DC-3 miles based on the average capacity tonnage 
experienced in the three types of aircraft it operates. These avera 
are for the DC-3, 2.5 tons, for the DC-4, 6.2 tons, and for the DC6, 
7 tons. As revised on this basis, United’s revenue plane miles were 
approximately doubled to 31,160,599. This revision, with certain 
other minor changes, resulted in a comparison in which United’s costs 
for DC-3 operations were approximately equivalent to those reported 


*The figure for California Eastern is that which it submitted for the second year of 
operations according to its second or “outside” estimate. 


Cents 

Cre eee * TR a, bid cl ks sc ettin Sheas ltilnienis cociar sain Mdstln ote 71.12 
IE dno dint tintantn <tptinchentgulsaaeeit penta aie gid ataseltyatpa inagesititigtinn gihéhd 69.34 
OTITIS ocd bak Wl anche ting atehthah ahacechdotemealeiandhedlenademeamiaintaischnantnaendtiaanatins 81.27 
We 6a a ee a ei 87.67 
Pina Ses asa akea a cnsleinan hi cash tin gala etttea edt lta ih clctiatie dh nition ili ata cnslbnlgtiinien 56.19 
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by Southwest. Some of the more significant figures in the compari- 
son are as follows: 
‘Total operating costs: 
Per revenue mile scheduled, less depreciation 
Per intermediate points served 
Per schedule 
Per passenger served 
Passenger revenue: 
Per revenue miles scheduled 
Per intermediate point served 
Per schedule 


Per passenger served 

Net operating loss before nonpassenger revenue: 
Per passenger served____............---.--- ore 
Per mile scheduled 


EFFECT OF PROPOSALS ON EXISTING SERVICES 


_ The granting of one or more of the applications will affect in vary- 
ing degrees all of the certificated carriers now operating, especially if 
the new certificate includes an authorization to provide turnaround 
service between stations short of the transcontinental terminals as 
tors by some of the applicants. The test impact, however, 
will be felt by the three carriers now authorized to provide trans- 
continental service between New York and California points, that is, 
American, United,and TWA. Because of the importance of the New 
York-Chicago and the Washington-Chicago traffic to Capital, this 
carrier will also be vitally affected. The relationship of the trans- 
continental traffic of American, United, and TWA, and the New York- 
Chicago and Washington-Chicago traffic of Capital to their respective 
totals is set forth later. 

At this point a brief review of the transportation organization repre- 
sented by the three transcontinental carriers, its value, and the operat- 
ing results of recent years will assist in judging the diversionary effects 
from the.proper perspective. As of December 31, 1948, the total assets 
of the three carriers combined amounted to $294,000,000, and the value 
of as Habe ie and equipment, before depreciation allowances, 
was $263,000,000. ese values represented increases in the neighbor- 
hood of 600 percent from the amounts reported as of December 1940. 
Particularly significant with respect to the increases, however, is the 
fact that a very large part has resulted from so-called debt financing 
and a relatively small part from so-called equity financing. As of 
December 1940 long-term debt of these three carriers was approxi- 
mately $2,500,000, while as of December 1948 it was reported at ap- 
proximately $123,000,000. During the same interval, the increase in 
common stock was from a stated value of approximately $16,000,000 
to approximately $37,000,000. 

xamination of the financial reports of the three transcontinental 
carriers discloses a steady and substantial increase in nonmail revenue 
each year since 1938. In 1944 nonmail revenues were approximately 
$77,000,000, as compared with $18,000,000 in 1938. e annual in- 
creases in this period were approximately the same. An increase of 
$20,000,000 over the previous = occurred in. 1945, the largest annual 
increase up to that time, and this was more than doubled in 1946. The 
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following 2 years also show substantial increases; the total for the 
three transcontinental carriers in 1948 amounted to $206,178,000. Dur- 
ing this decade, however, there was relatively little change in the 
amount of mail payments to these three carriers. They varied between 
$ and 12 million between 1938 and 1942, increased to 15 million in 
1943, to 20 million in 1944 and 1945, dropped off to 10.5 million during 
the next 2 years, and increased to 21 million in 1948. The relatively 
constant annual mail payments during this period when nonmail reve- 
nues were showing substantial increases resulted, of course, in a stead- 
ily falling ratio of mail payments to total revenues. This trend was 
reversed for the year 1948, when mail payments amounted to 9.1 per- 
cent of total revenues. In 1949 the mail payments amounted to 7 per- 
cent of total revenues. Despite the increases in nonmail revenues the 
three transcontinental carriers have been unable, except for the 3 war 

ears from 1942 to 1944, to report net profits before mail pay. In 1946 
osses before mail pay for these three carriers amounted to 1914 mil- 
lion; in 1947 to 24 million and in 1948 to 23 million dollars. In 1949 
net losses before mail pay totaled $570,000 and mail payments of 
$17,582,000 resulted in a net of $17,012,000. 

The intervening certificated carriers pointed out that the significance 
of these results cannot be fully appreciated unless the trend of their 
costs and average fares is considered in the light of other economic 
indices, such as the cost of living, wholesale prices, average hourly 
earnings, etc. United Air Lines tabulated its basic one-way fare in 
cents per revenue passenger-mile against the cost of living and retail 
price indices for the years 1941 through 1948. This tabulation is sum- 
marized as follows, from a base of 100.0 for 1941: 


United’s 
Cost of 
Year penne living Retail price 

Wena ra Oe ae es A ih te lool. steed et 100.0 100.0 1 

WOO. A tecamanbak sano Bes ~ 065 66 0a bk ~ 6560 GSS Sb ike hin - 456 - 100.0 110.7 115.3 
Bieadan tik diet enctitins + itch aneoetarasthtancedbakicmaneiiinn «a 88. 4 117.2 123.7 
WG sk «bee a ek Se DG ht Lt 88.4 119.3 127.1 
pe FE amends TE Berm Berens ‘lllPaiy cats btn fe BL 77.9 122.1 130. & 
WORE 3 tba aA Ae ORY oe lise d,s 77:9 132.4 143.1 
MOET Eset inten dtd shoe e~ Sahih lee sah Midde was bath 041 151.3 166.3 
WOU sb bd. pan ga cbek ce Gecch thc leldsccubssctdbecsasdben dice che 103. 5 


8 
~ 
—_ 
a 
= 





_ United also submitted a tabulation showing the percentage increase 
in 1947 over 1945 in the cost of certain selected materials, contrasting 
these increases with its 3.5-percent increase in basic passenger fare 
from 1941 to 1948, This period shows increases varying from a low of 
16 percent for passenger service supplies to a high of 133 percent for 
airplane parts. These increases are more or less typical of those re- 
flected by Department of Commerce reports listing other indices. For 
example, these reports show a steadily rising cost of living from 101.8 
for 1938 to 170.9 for 1949 (from a base of 100 for the years 1935-39), 
an increase in the wholesale price index (with 1926 as a base of 100) 
from 78.8 for 1935 to 160.6 for 1949, and an increase in average manu- 
facturing hourly earnings from 56 cents in 1935 to $1.40 in 1949. 
Each of the three transcontinental carriers and Capital Airlines sub- 
mitted the results of detailed studies and calculations which were made 
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for the purpose of estimating the probable diversion which would 
result from the authorization of one or more of the proposed coach 
services. The method used by each and the results arrived at are 
summarized below. 

United Air Lines.—United calculated the annual revenue that would 
be subject to diversion by,each of the applicants by using the passenger 
origination and destination data reflected by the September 1948 
survey, multiplying the number of passengers that were carried b 
United between the pairs of stations which would be served by eac 
onmrens by the one-way passenger fare in effect as of September 1949, 
and multiplying this result by 10 to reflect the annual total in dollars. 
(Exactly 10 percent of United’s total revenue passenger-miles during 
1948 was performed in September of that year.) A summary of the 
Senne a these calculations for the four remaining active applicants 
is as follows: 


Annual revenue United's “oid 
subject t 


0 n 
Applicant diversion a 
Bile BRIO. ds aE adie dank shoehadh on eunanot z-- $20, 361, 531 46.0 
Califeunia Beater... ..-s-cn02.octeiss-ecec ee. 32, 782,864 51.4 
Great Lakes Airlines__.............--.----------- : , 065 38. 9 
Trans American Airways-.-.-.........-...--------- 25, 190, 599 39. 5 


To arrive at an estimate of the amount of revenue that would 
actually be diverted, United ascertained for each pair of stations be- 
tween which coach service is proposed the number of passengers dur- 
ing September 1948, and the number of such passengers and the 
percentage of the total which United carried ; assigned to the applicant 
a portion of the total passengers traveled, the portion depending upon 
the number of carriers that would then be operating between the vari- 
ous pairs of stations; and multiplied this number by the percentage of 
United’s participation. This result was further multiplied by 10 to 
obtain an annua re. The total annual revenue thus obtained was 
adjusted to allow for a deduction of 10 percent, representing unused 
tickets which were reflected in the survey figures, an allowance for 
round-trip discounts based on United’s experience, and added to the 
total an amount representing interline diversion which would not 
otherwise be reflected by using the survey figures. The allowance for 
interline diversion is based on United’s experience during the 11- 
month period ended November 30, 1948. A summary of the actual 
een as calculated in this manner for each of the applicants is as 

ollows: 


I hh eh et cecananmmaatee $9, 378, 971 
Onligoemia Masterne sy 232 ok ee eo i ee 9, 759, 826 
Great, Leben Airlines.st 0.) 6 ehin aicdee-deancuiiic. 7, 081, 524 
TEARS BIR BIC Bn et er aed hennapheinns 7, 100, 056 


United also submitted the results of a study which it made to ascer- 
tain the extent to which the through transcontinental passengers, the 
California-Chicago passengers and the New York-Chicago passen- 
gers furnish traffic on its transcontinental route. This study was based 
on data obtained during a sample week ended April 23, 1949. During 
this week the traffic flow over each segment was ascertained and the 
total compared with the passenger-miles generated by the through 
transcontinental passengers and the passengers traveling between Chi- 
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cago and California and between Chicago and New York. The distri- 
bution of passenger-miles during this sample week was as follows: 





Percent of 

Passenger miles total 
OB 2,630,920 13.11 
To oaommesandoes =e 3, 287,058 16.39 
New York-Chicago- - ---_---- 9 6 Le 1% 1, 963, 332 9. 79 
Pethse | Gee sus eee UAC  SaeCSe 12,172,993 60. 71 
a ain Ral Tat ole i allatres 20, 054, 303 100. 00 


American Airlines —American calculated the traffic that would be 
subject to diversion by each of the applicants using the passenger-mile 
data contained in the eres 1947 survey. The number of passen- 
ger-miles operated by erican over each segment in the proposal 
of each applicant was ascertained and the total of those operated the 
full distance by American was separated from the total in which 
American participated. The revenue passenger-miles operated by 
American for the full distance between the various segments in the 
applications is summarized by carriers as follows: 


Bt PARR L500 £. Do Nh a ews kin 48, 945, 512 
Grlideenth TOGROCOi ssc mdm niiitnteecicenenticnt tite iectatsitiin eis bic 44, 773, 518 
Gpemt LA ROG AIF OED ened percep mnnsemenasintiiianbemttiitihiinerts 27, 378, 714 
Ee OD DRI cterenceresrGhobineabinmndicmenmnmeninnnde 27, 373, 714 


American did not attempt to ascertain what the actual diversion 
would be, but it did submit a calculation of the revenues represented 
by the passenger-miles subject to diversion using the yield per passen- 
ger-mile as disclosed by recent experience, and showing the percentage 
of puerony system revenues represented thereby. ‘These results are 
as follows: * 


Pércent of Ameri- 
Revenue subject can’s system 
to diversion revenue 
POS UP a ee OS ee $31, 164, 448 31.9 
Cerrten Se ee ee ee eee 31, 704, 747 32. 5 
aN i ng ath nnd bea} — tau kee 19, 502, 548 20. 0 
EE I i os 6 Sdn endo sr ctiin bee pada 19, 502, 548 20. 0 


As a more concrete illustration of the diversionary aspects of the 
applications, American presented a computation of the New York-Los 
Angeles passengers for the months of September 1947 and September 
1948 showing the number carried by 4 irregular carriers and the num- 
ber carried by the certificated carriers. The irregular carriers moved 
350 loaner between Los Angeles and New York in September 1947 
and 3,005 during September 1948. The certificated carriers, on the 
other hand, carried 10,345 passengers during September 1947 and 
7,248 during September 1948. The reduction was approximately 
equivalent to the increase shown for the irregular carriers. 

American also suffered reductions in the traffic carried over the three 
major segments of its transcontinental route, that is, New York-Los 
Angeles, New York-Chicago, and Chicago-Los Angeles, in 1948 and 
again in 1949. These reductions were noted in the face of an overall 
increase in American’s system total, excluding these three major seg- 

*In calculating the revenue, American used the passenger-miles operated between the 
cities having one-carrier service, a figure slightly lower than what it would be if the few 
instances in which no one-carrier service is now available were used. The revenue was 
also calculated on the total number of passenger-miles in which American participated, a 


figure slightly larger than the number which it operated the full distance tween 
segments. 
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ments. The percentage changes on the basis of revenue passenger- 
miles for these three segments and for American’s system excluding 


them were as follows: 


September September September 
1947 1948 1949 
Percent Percent Percent 


3 major segments 100 71.0 64. 8 

Remainder of system 100 95. 9 105. 8 

Air America and California Eastern contend that these changes 
should not be considered an indication of the amount of traffic diverted 
from American by the irregular carriers during these years. They 
point out that while American’s system traffic decreased about 4 per- 
cent in 1948, the industry as a whole showed an 11-percent decrease 
and transcontinental traffic by all certificated carriers decreased about 
80 percent. They also point out that many long-haul segments over 
which there was little or no irregular service showed substantial de- 
creases in 1948. Among these were Los Angeles-Philadelphia, 50 per- 
cent; Los Angeles-Pittsburgh, 36 percent; New York-Phoenix, 29 
percent, and New York-Houston, 19 percent. 

Trans World Airlines, I ne-—TWA submitted a computation of the 
number of passengers and passenger-miles it operated between the 
various combinations of stations ee in the routes of the appli- 
cants during the survey month of September 1948. No attempt was 
made to ascertain what proportion of the TWA totals would actually 
be diverted. A summary of the passengers, passenger-miles, and the 
percentage of TWA’s system total represented by the passenger-miles 
as thus computed is as folluws: 


Percen 
TWA's aston 
total 


Passenger-miles 
35, 471, 000 46. 9 
31, 455, 000 41. 6 
19, 724, 000 26. 1 
Trans American ‘ 19, 724, 000 26. 1 

In another tabulation TWA set forth the number of passengers it 
carried between Los Angeles and San Francisco during the months 
of September 1947, September 1948, and September 1949. The pur- 
pose of this tabulation is to set forth an indication of the results of 
the operation of competitive and lower-cost services between this pair 
of stations. In September 1947 it carried 4,478 passengers between 
these points. The number decreased to 3,045 in 1948, and further to 
1,634 in 1949. The major part of the decrease in 1949 was in the 
so-called on-line traffic, 48.8 percent. The interline reduction amount- 
ed to 26.9 percent. 

Capital Airlines.—Capital submitted an estimate of the actual diver- 
sion it would suffer by the proposed service of each of the applicants, 
distinguishing between the amount which would be diverted from its 
air-coach service and the amount which would be diverted from its 
i ee service. The diversion from its air-coach service was cal- 
culated by using actual traffic figures for the months of April and May 
1949, and assuming that the new carrier would obtain a proportionate 
share of the traffic, the proportion depending upon the number of car- 
riers that would then be operating a coach service between the various 
segments. Capital now provides coach service between 19 pairs of sta- 
tions included in one or more of the applications; as to 13 of these 
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pairs it assumed that the diversion would amount to 50 percent, and 
as to the remaining 6 that it would amount to 33 percent. To obtain 
an annual total the revenues obtained from coach service on these seg- 
ments during April and May 1949 was multiplied by 6. 

The amount of revenue represented by the diversion of regular- 
fare passengers was eainaad in the same manner, except that the 
octal traffic during the months of September 1947 and March 1948 
was used instead of the April and May 1949 figures which were used 
to ascertain the diversion from its coach service. The proportion of 
traffic allotted to the new carrier was ascertained in the same manner, 
i. e., an amount directly proportionate to the number of carriers that 
would then be operating. The amount of diversion ascertained on 
the foregoing bases is as follows: 


Capital’s coach services enjoyed a steadily increasing patronage 
from the inauguration of the first service in Reveubes 1948 between 
New York and Chicago via Pittsburgh through the month of July 
1949, in which month its coach service in the so-called east central 
territory (Washington and New York-Chicago and Minneapolis) 
reached a peak of approximately 9 million revenue passenger-miles. 
A substantial part of the increase resulted, however, from extension 
of such services to Washington and to Minneapolis. Beginning in 
August 1949 a decrease was noticed continuing through November 
1949 when approximately 514 million passenger-miles were operated. 
Capital attributes the falling off in its coach traffic in part to the im- 
pact of competitive coach services by Northwest and TWA, the former 
having started its New York-Seattle service in March 1949 and the 
latter its New York-Pittsburgh service in June 1949. While its regu- 
lar-fare service also experienced a falling off of traffic, the drop was 
less severe than that experienced by the coach service. A summary 
of the passenger-miles for the months of July 1949 through November 
1949 oF the two services shows the following results: 


The air-coach traffic fell off 36.8 percent, while its regular-fare traffic 
declined 24 percent. Load factors also declined in the coach service 
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from a high of 84.9 percent experienced in June to 57.8 percent in 
November. Capital anticipates further severe declines in its coach 
results from the new services inaugurated by American and TWA 
as of December 27, 1949. Figures reflecting the effects of these serv- 
ices were not available at the time of the hearing. 


CONCLUSIONS 


There has been omitted purposely ‘from the foregoing factual reci- 
tations reference to a great deal of evidence of record bearing upon 
the qualifications of the applicants by reason of past activities to meet 
the standards of section 401 of the Act as to being fit, willing, and able 
to perform the proposed transportation and to conform to the provi- 
sions of the Act and the rules and regulations of the Board. The 
efforts of the interveners to establish “violations” on the part of the 
applicants were equaled in intensity by the efforts of the applicants 
to explain their activities and avoid an interpretation of illegality. 
While evidence on this point is obviously material and relevant, it 
accumulated in somewhat lumbering proportions and tended to ob- 
scure the more basic issue of public convenience and necessity. It is 
believed that expeditious disposition of the case can best be accom- 
plished by confining consideration of the issue of “fit, willing, and 
able” to a minimum until the much larger question has been answered. 
For this reason and in view of the final conclusion reached herein, the 
matter of violations will be confined to the following few paragraphs. 

As appears from the description of the applicants and their propos- 
als set forth earlier in this report, three of them have been actually 
and directly engaged in the operation of transcontinental coach serv- 
ices as irregular carriers, and the fourth, California Eastern, has been 
engaged indirectly in these activities by providing aircraft for car- 
riers directly so engaged, principally Air America, Inc. The inter- 
veners contend that the manner in which Air America, Great Lakes, 
and Trans American conducted their coach services resulted in opera- 
tions that exceeded those permitted under the regulations of the 
Board relating to irregular air carriers, and constituted violations of 
the Civil Aeronautics Act and regulations issued thereunder. They 
seek also to impute analogous guilt to California Eastern on the 
ground that it constructively participated in such violations by pro- 
viding aircraft units under terms that knowingly encouraged the oper- 
ation of frequent and regular flights. They contend further that these 
violations preclude a finding that they are fit, willing, and able prop- 
erly to perform the transportation for which they seek authorization, 
and that they will conform to the provisions of the Act and the rules, 
regulations, and requirements of the Board issued thereunder. 

A study of the exhibits submitted by the interveners in support of 
their contentions in this respect and a review of the testimony en- 
larging upon them clearly establishes a prima facie case of violations 
by Air America, Great Lakes, and Trans American of those provisions 
of the regulations relating to irregular carriers which limit opera- 
tions to a pattern of flights which do not spell out a “regular” service. 
or a service with a “reasonable degree of regularity,” or a service “of 
such infrequency as to preclude an implication of a uniform pattern 
or normal consistency of operation between, or within, such designated 
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points.” The evidence similarly reflects on California Eastern. Its 
officers and directors were not ignorant of the provisions of the Act 
and the Board’s regulations, having conducted the affairs of the com- 

any in the freight operations under similar exemption provisions. 
it leased aircraft to Air America under terms providing for a mini- 
mum utilization in transcontinental service, which practically required 
a well-defined pattern of service, and it acquiesced in subleases by Air 
America for use of the aircraft in the same service pattern by other 
operators. 

The evidence supporting this prima facie showing as to Air Amer- 
ica, Great Lakes, and Trans American includes calendar analyses of 
the flights operated by them; additional similar analyses showing 
flights operated by these carriers in conjunction with each other and 
also in conjunction with nonapplicant irregular carriers with whom 
there are indications of an agreement, or at least an acquiescence in a 
plan for the spacing of flights. Samples of advertisements, particu- 
larly advertisements by Air America, have been placed in the record 
which, while carefully avoiding statements that services are offered on 
regular schedules, nevertheless attempt to convey an impression of fre- 
quency and dependability. Also of record are samples of bulletins 
issued by Air America and Skycoach Air Travel, Inc. (a company 
controlled by Trans American Airways) advising travel agents of 
flights planned on specific days for periods well in advance of the an- 
nouncements or bulletins. 

This material considered in conjunction with the sheer volume of 
transcontinental traffic carried by these three applicants, which has 
been set forth in connection with the description of their past opera- 
tions, clearly warrants a careful weighing of the qualifications of these 
applicants to conform to the provisions of the Civil Aeronautics Act 
and the regulations of the Civil Aeronautics Board. However, since 
the Board has indicated in its decision in the Hawaiian intra- 
territorial case ° that while under ordinary circumstances such viola- 
tions would be inimical, if not fatal, to an applicant’s case, a certificate 
will not be refused an applicant under such circumstances where the 
refusal would be a disservice to the public interest. In the instant 
proceeding the real issue, that is, whether coach services if at all 
necessary, Should be provided by a new carrier or an existing carrier 
is much deeper and more basic and should be resolved in the first 
instance with a minimum of distraction by the collateral issue of 


“fitness.” 


At the prehearing conference the issues in this proceeding were set 
forth as corresponding to those announced by the Board in a state- 
ment of policy released on February 21, 1949, as follows: 

The principal issues in this proceeding will be whether there is a need for 
such service ; if so, whether it can be conducted economically on a continuing 
basis ; and whether it shoud be provided by applicants yet to be certificated or 
alternatively by existing certificated carriers. 

_ It is apparent from a review of the evidence that none of these 
issues can be resolved independently and that consideration of each 
necessarily involves a weighing of factors presented by the others. 
For example, to the extent that a need has been established, it is 
general in nature and contained in the axiomatic proposition that a 


——————$—$—$——— TT 
5 Hawaiian Intraterritorial Service, 10 C. A. B. 62 (1948). 
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lower price will attract more buyers. Determination of the price level, 
however, necessarily requires consideration of those factors which 
establish whether or not the service can be conducted economically 
and on a continuing basis. The precise economic level of the fares in 
turn ‘cannot be determined without considering the effect on the 
existing services since certainly “the economics” of the coach services 
must here be considered as used in the broad sense, that is, in respect 
of the economics of domestic air transportation in general and not 
limited simply to the arithmetic determination of the profit or loss of # 
coach service. It is necessary, therefore, in considering the issues 
separately to maintain constantly in mind that final judgment cannot 
be reached without also considering fully this interrelationship. 

As to the establishment of a “need,” it is obvious first that there is 
no need in the strict sense, that is, in the sense that some groups of 
people or some geographic areas are or will be at a severe dine van- 
tage unless coach services are authorized and established. A full 
complement of transportation facilities is already available between 
all stations for which coach services are proposed in this proceeding. 
They are all served by rail and motor and certificated air carriers at 
passenger fares ee from slightly above to considerably below 
the prospective coach fares. As of March 1949 the motor-coach fare 


between New York and Los Angeles was $49.80; rail coach $71.42; 
rail pullman $132.90 and the regular air fare was $157.85. The pro- 
posed coach fare by Air America is $98.40, and the fare now char 

»y American and TWA on coach flights is $110. While it can be 
assumed without proof that there are some people now precluded from 
making a transcontinental journey because they are economically 


situated between a lack of the time required for a rail or bus journey 
and a lack of funds to afford the regular air fare, there is no way to 
arrive at a practical estimate of what this number is. In any event, 
it is safe to assume that the number would be too small in and of itself 
to establish a need for the authorization of a coach service. Such 
need as exists is therefore a need in the relative sense—in the sense 
of added convenience—and it consists of making available the speed 
advantage of aircraft at a fare lower than that now available and 
approaching that now charged for the journey by rail or motor coach. 

The real volume of coach traffic will come from those passengers 
now using either the lower-cost surface facilities or the higher-cost 
regular-air-fare services. How much traffic these sources will contrib- 
ute to coach service is also difficult to estimate. As mentioned earlier, 
none of the applicants made an attempt to determine with any particu- 
larity where the coach market lies. The evidence in this respect is 
general in nature, and consists of studies and statistics showing the 
broadening of the air transportation market by a reduction in fares. 
The details of these studies have been set forth previously, and they 
reflect the conscientious efforts of competent experts in this field. 
However, no one questions the fact that within limits (and tickets for 
an air journey are within these limits) lowering the price expands the 
market. The difficulty in applying the results of these studies is that 
their proponents are unable to translate into prospective air-coach 
passengers the broadened market resulting from the step-by-step fare 
decreases. This deficiency is noted here not in any derogatory sense 
but rather as a simple recognition of the futility of trying to express 
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in absolute numbers of passengers the new markets opened up by 
lower fares. However, this inaiainnh dloes not appear to be serious, 
and certainly not fatal to the proposals advanced by the applicants. 
The studies mentioned and the traffic experience of the irregular car- 
riers and the recently inaugurated coach flights of American and TWA 
are fully adequate to establish that a ready market will be available 
to utilize the modest number of schedules that are proposed in the 
early years ©. operation. It can be conceded therefore that insofar as 
the establishment of a need consists in establishing the fact that the 
proposed services will be utilized, a case has been made by the 
applicants. 

But beyond this no elements of public convenience and necessity 
have been established. In its simplest terms, the case of the applicants 
is that lower fares will attract more air passengers, which will be con- 
ceded, and that the certification of the applicants will alone assure 
that lower fares will be forthcoming. <As to determining that certi- 
fication of the applicants will assure lower fares, three questions are 
presented which must be answered in the affirmative to justify the 
issuance of a certiiicate to one or more of the applicants. These are: 
(1) Are lower fares actually attainable, (2) can this be done only by 
the applicants, and (3) will the operation of coach services only by 
new carriers be consistent with the general well being of our air trans- 
portation system ¢ 

With respect to the first question, that is, are lower fares attainable, 
it appears that an affirmative answer can also be conceded. The ap- 
plicants propose to go only into the most lucrative markets with route 
segments designed to produce the maximum efficiency, and with a 
service that will be stripped of all features that do not tend toward 
the practical minimum of comfort and convenience. While careful 
study would be necessary to determine what the amount of the new 
low fare would be, it certainly is not necessary to look beyond the gen- 
eral nature of the.proposal to determine that some lowering ee. 
sult. The more important question is, can this lowering be accom- 
plished only by the applicants? The proof offered on this point has 
two aspects, one being the so-called specialist argument, and the other 
being contained in the material relating to the costs or expenses. 

There is no convincing evidence in the record to support the spe- 
cialist theory and most of it is argumentative. The principal factual 


*The arguments of the applicants in this respect are illustrated by the testimony of 
witness Solomon, the president and a director of California Kastern : 


Q. What were your reasons for Seneine that the development of coach service 
required the licensing of a new carrier, rather than the extension of operations into 
that field by existing certificated lines? 

A. Well, as I testified at that time, in January of 1946 the highly personalized 
luxury services which the airlines have given were the largest single factor in the 
development of a great air transportation system. 

I did not believe, and do not now, that personnel indoctrinated to that type of 
service can adjust themselves to also enthusiastically pressing for the development 
of air-coach service. 

It seemed and seems to me that this was a service that required a specialist. That 
service that was sold at the same counter, recommending the same service, flying in 
an airplane with the same insignia, would not offer the opportunity for development 
that was present in an operation conducted by as ialist. 

Also I was certainly convinced that a specialist would develop this market much 
faster than would those engaged in attempting or both types of transportation. 
The present airline personnel would develop principally competition within themselves 
for the same passengers. 

Q. To what extent do those same reasons still exist today, in your opinion ? 

A. In my opinion, those reasons still exist today. There is still the reluctance of 
management to enter into air-coach service on any extensive scale, and any business, 
in my opinion, to be successful, needs enthusiasm. Certainly you cannot expect the 
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situation of any bearing on which the applicants rely is that of the 
timing of the start of transcontinental coach services by American 
and TWA. This began in December 1949, approximately 144 years 
after transcontinental services were started by applicants im this case. 
While the activities of the applicants and other irregular carriers 
may have hastened the coach services of American and TWA, there 
is certainly no basis upon which to conclude that they would never 
have been started except for the activities of the irregular carriers. 
The coach service which Capital Airlines started between New York, 
Pittsburgh, and Chicago in November 1948 was in no wise connected 
with competitive activities of irregular carriers, and represented a 
testing in actual practice of a plan which had previously been formu- 
lated by this company to obtain a more efficient use of its aircraft by 
offering reduced fares for flights at less desirable departure times and 
with passenger conveniences diminished from the standard generally 
being maintained by certificated carriers. American Airlines, al- 
though its service was not inaugurated until December 1949, was for- 
mulating plans for such services more than a year prior thereto. As 
pointed out by American, conditions during 1947 and 1948, when the 
certificated carriers reported losses before mail pay totaling 43 million 
and 52 million dollars, respectively, were not conducive to any hasty or 
ill-thought-out plans for substantial investments in experimental serv- 
ices. Such a policy was encouraged by the Board, and on a number 
of occasions it warned the air transport industry against any general 
debasement of the fare scales and encouraged the filing of tariffs 
aimed at increasing gross revenues. In a statement of policy issued 
on February 21, 1949, the Board cautioned against a downward ad- 
justment in the general rate levels unless and until a downward trend 
in airline operating costs was apparent. While this same statement 
of policy excepted from this general admonition experimental and 
developmental services designed to operate at less-than-normal costs 
and at rates designed to secure new traffic, it certainly did not invite 
reckless experiments, but on the contrary indicated that all such pro- 
posals should be carefully and cautiously examined. Thus, there is 
no tangible support in this record for the specialist argument ad- 
vanced by the applicants. 

There are two phases to the cost or expense material submitted by 
the applicants, that reflecting experience in actual operation, and that 
reflecting their estimates of operations under certificates. Since they 
vigorously press the argument that the matter of coach services has 
been brought to a head by the activities of irregular carriers, and that 
these activities have demonstrated that operations can be conducted 
at a profit at passenger fares considerably lower than the regular fares 
of the certificated carriers, the first important question is—Does this 
record bear out these claims as to profitable operations? Unfortu- 
nately, many of the applications that were originally part of this pro- 
ceeding but inemaunle dismissed were filed by active irregular car- 

enthusiasm from personnel, in developing a new type of business or market, when 

management itself lacks that enthusiasm. 

And, of course, I can eppsestnt the viewpoint of management in respect to air- 
coach service. I personally believe that the air-coach service which has been primarily 
developed by the irregulars, because of this lack of enthusiasm on the part of manage- 
ment of the scheduled carriers, this air-coach service would likely fail in the hands 


of the present management if for any reason the irregulars discontinued the offering 
of that service, or if new carriers were not certificated in this proceeding. 
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riers, and if the results of their operations were available a broader 
and possibly more reliable picture could be presented. As the record 
now stands, the past operations of only three irregular carriers have 
been presented and tested by cross-examination. As to two of these 
three, Great Lakes Airlines, Inc., and Trans American Airways, the 
record fails completely to establish that profitable operations have re- 
sulted, and as to the third, Air America, the record is at best incon- 
clusive. 

Great Lakes Airlines’ irregular carrier apmnions prior to the hear- 
ing reached a peak in the third quarter of 1948 with passenger rev- 
enues of $214,500. These passenger revenues plus small additional 
revenues from excess baggage were exceeded, however, by expenses to 
the extent of reflecting a of $19,500 for the quarter. For the 2-year 
period ended December 31, 1949, Great Lakes reported a net profit of 
approximately $8,500 out of total revenues of $735,000. Its balance 
aoa as of December 31, 1949, however, shows an accumulated deficit 
to that date of $7,000 and a net worth of $26,800, against a total capi- 
talization of $33,700. During the first quarter of 1950 Great Lakes 
incurred an operating loss of $6,000 on total revenues of $84,400, and 
increased its deficit to $13,000. In the second quarter of 1950, Great 
Lakes’ income leaped to almost one-half million dollars, but it re- 
ported a profit for this quarter of only $4,000. Of significance in this 
quarterly report is the fact that all operations were conducted with 
one DC-4-type aircraft, which was leased from the Army at a reported 
rental for the period of $14,600. This contrasts with aircraft rental 
of $90,600 reported during the third quarter of 1948, when total rev- 
enues amounted to $216,000. Great Lakes’ balance sheet of June 30, 
1950, still reflected a deficit of $9,000. 

Trans American Airways shows similar variations. Its financial 
statement as of March 31, 1949, shows liabilities exceeding assets by 
$32,000. Income during the 3 months ended March 31, 1949, amounted 
to $109,333, and expenses were reported at precisely this same amount. 
For the 6 months ended June 30, 1949, it reported a profit of $33,000 
but, in some manner unexplained, its balance sheet as of that date 
shows assets exceeding liabilities by $6,400, a betterment of condition 
to the extent of $38,400. For the year ended December 31, 1949, it 
reported an operating profit of $30,800 out of gross revenues of 
$563,700, and assets as of the end of 1949 of $17,400 against liabilities 
of $11,300. In the first quarter of 1950 it reported a net operating loss 
of $2,300 on total revenues of $153,122. For the 6 months by 
30, 1950, it had an operating Joss of $35,400 from revenues of $300,385. 
A statement of condition as of August 14, 1950, shows total assets of 
$1,625 and liabilities of $31,617. Thus as of August 14, 1950, Trans 
American Airways was insolvent. 

Air America’s operations were on a much larger scale than those 
of Great Lakes and Trans American, and it was more efficiently or- 
ganized as an operating company. From the time it began service 
about the middle of 1948 until it suspended during the first quarter 
of 1950 its revenues amounted to roughly one-half million dollars per 
quarter, two exceptions being the first quarter of 1949, when they 
amounted to $198,000, and the last quarter, during which it operated 
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when they amounted to $115,000. In not more than two consecutive 
quarters, however, did its reports reflect operating profits. They 
reached a peak of $86,000 during the second quarter of 1949, but losses 
began to show up during the last quarter of 1949 ($27,400) and during 
the last quarter of operations it showed a net loss of $54,900. During 
roughly a year and a half of operation, revenues totaled $2,774,000 
and the net operating profit amounted to $61,000; this figure of course 
is before an allowance for taxes. This profit is difficult to appraise 
as large or small because of the variation in investment reported by 
Air America. As of September 30, 1948, it reported an investment of 
physical properties of $6,700, while its balance sheet of June 30, 1950, 
recites fixed assets at $107,000 after depreciation allowances. This 
increase resulted principally from the purchase of the C—46-type air- 
craft mentioned earlier. Since the greater part of its operations 
were conducted with leased equipment, obviously some allowances 
would have to be made for the operation of leased equipment in order 
to relate the profit to property used and useful in the service, but the 
data of record will not permit such a computation. If the profit is 
related to income, the $61,000 represents approximately 2.2 percent 
of the gross business. 

Accordingly, the record in the instant case will not permit a finding 
that on the basis of past operations only new and specialized carriers 
can operate coach services —— 

ea 


The cost picture portrayed by t —— in their estimates for 


operations under certificates is much brighter than the cost picture 
presented by their past operations. Air America expects to show a 
— of 2.2 million dollars per year out of revenues of 6.8 million 


ollars; California Eastern anticipates a profit of 3.6 million dollars 
out of total revenues of 17 million dollars ; Great Lakes expects to earn 
— under 1 million dollars out of 4 million dollars of revenue, 
and Trans American estimates it will show a profit of about $400,000 
out of 3.2 million dollars of revenue. Related to the contemplated 
investments these profits would be equivalent to returns of about 200 
percent for Air America, about 100 percent for California Eastern, 
and very much higher rates for Great Lakes and Trans American, 
rates which cannot be even roughly calculated because of the vague- 
ness with which these applicants describe their contemplated invest- 
ments. As noted earlier, Great Lakes simply stated that it would 
inaugurate service with a minimum outlay of capital and limit expan- 
sion until earnings permit further investment, and Trans American 
stated it did not anticipate expenditure of more than $25,000 on capital 
items. 

Obviously, estimates reflecting such handsome profits invite a bit 
of scrutiny. As to Great Lakes and Trans American, no extended 
discussion appears to be warranted. Each of these carriers proposes 
operations which will consist of a continuation of the operations they 
have conducted as irregular carriers. Their expense estimates were 
supported with little or no detail, and the only reasonable conclusion 
is that an operation conducted in a manner comparable to that hereto- 
fore conducted will produce results similar to the earlier operations. 
As noted above, both of these carriers after reasonably long periods of 
service and substantial revenue returns can show only deficits against 





MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 483 


meager initial investments. No reliance therefore can be placed on 
the cost estimates presented by these two applicants. 

The estimates of Air America and California Eastern are the results 
of more diligent studies, and reflect efforts of competent experts to 
arrive at a reasonable cost basis. The probative value of these esti- 
mates arises out of the extent to which they establish a degree of 
economy and efficiency exceeding that reflected by the reports of the 
certificated transcontinental carriers. After establishing the cost at 
which they expected to operate, both Air America and California 
Eastern then went the further step and compared these estimated 
results with reported figures of the certificated carries. Air America 
contrasted its anticipated operating costs per revenue mile of 116.9 
cents with selected reported costs of American, Northwest, TWA and 
United.” 

The reported costs selected for comparison were the direct operating 
cost of DC aircraft only, and all indirect costs of these carriers for 
the year 1948. The direct operating cost for DC aircraft only, as 
estimated by Aix America, is 61.3 cents per revenue mile. The reported 
costs for American during 1948 amounted to 81.52 cents, for North- 
west 88.74 cents, and for United 77.19 cents, a comparison, on its face, 
very favorable to Air America. Some reflection on these figures, how- 
ever, immediately indicates that some further investigation is neces- 
sary, since the direct cost of operating a particular aircraft unit 
should not vary much no matter what company operates it. A more 
proper comparison under the circumstances would be one confining 
the figures for study to those reflecting what are reported under flight- 
operations expense. This figure on a cost-per-revenue-mile basis in 
Air America’s estimate is 37.13 cents, and for the same period used by 
Air America in its comparison for American Airlines 38.42 cents, for 
Northwest 37.84 cents, and for United Air Lines 37.59 cents. On this 
basis, the differences are negligible. Similarly, a comparison confining 
the figures to those listed under direct maintenance flight equipment 
shows little variation. Air America estimated costs in this category 
at 17.69 cents per mile, while American reported 20.83 cents, North- 
west 16.79 cents, and United 18.49. 

The variation accounting for the favorable reflection on Air 
America’s estimates arises out of the depreciation account under which 
it adopts a depreciation rate which figures out to 6.48 cents per mile, 
while the depreciation allowances for American in the period selected 
for comparison amounted to 32.79 cents, that for Northwest 35.77 cents, 
and United 22.71 cents.. The aircraft-operating expense in the esti- 
mate submitted by California Eastern is practically the same on a per- 
revenue-mile basis as that submitted by Air America and is divided 
among flying operations, direct maintenance flight equipment, and 
depreciation flight equipment in practically the same proportions. 
Thus its estimate of these costs also shows no appreciable improve- 
ment over those reported by the certificated carriers when the amount 
allowed for depreciation is omitted in the comparison. 


7 As is indicated on page 768, the figures for TWA offer no reliable assistance as to direct 
operating costs of DC—4-type aircraft for the reason mentioned. 

§ The costs in cents per revenue mile for American, Northwest, and United as used here 
differ somewhat from those set forth in Air America’s exhibit. The difference, however. 
is not great and is believed to arise from the fact that Air America used mileage figures 
which included both revenue and nonrevenue miles in calculating the per-mile costs. 
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As to the expenses classified under ground and indirect, there is not 
available a test comparable to that whieh is available for judging the 
reasonableness of the aircraft-operating expenses. It is in this classifi- 
cation that the savings will appear which necessarily result when an 
operation is concentrated between important traffic centers and over 
a route pattern carefully selected from the standpoint of economy and 
efficiency, and passenger service expenses are pared to the minimum. 
As mentioned earlier, it is obvious that the unit cost of providing 
service under such conditions cannot help but be lower than comparable 
costs experienced by carriers not so fortunate as to have been per- 
mitted to select only the high-ranking traffic centers and the most 
efficient route pattern to connect them. The figures submitted by 
American Airlines and the Analysis Division of the Board fully bear 
this out. American showed costs per passenger mile diminishing from 
6.5 cents on 215-mile segments to 3.8 cents on 1,230-mile segments with 
DC-6-type aircraft, and from 8.8 cents for 100-mile segments to 4.2 
cents for 730-mile segments with Convair-type aircraft. The figures 
in the study of the Analysis Division similarly show passenger-mile 
costs in the transcontinental operations substantially lower than in the 
“all other” operations of American, Northwest, TWA, and United. 

Consequently to compare the estimated expenses of the applicants in 
this classification with those reported for the entire systems of the 
certificated transcontinental carriers, and to conclude that the dif- 
ferential thereby established proves their case in this respect borders 
on the credulous. No one will argue that ground and indirect expenses 
based upon aircraft miles, or passenger-miles, should reach a minimum 
on the ideal route, but such a concession does not mean that carrier A 
that operates the ideal route is more efficient than carrier B that is not 
so fortunate. Nevertheless, Air America and California Eastern have 
offered such comparisons, which have been set forth earlier, and some 
comment is therefore necessary. 

Air America estimates its indirect costs in an amount which is 
equivalent to a rate of 55.6 cents per revenue mile, and it compared 
this rate with that reported for the calendar year 1948 by American 
Airlines at 84.87 cents, by Northwest at 83.34 cents, by TWA at 61.3 
cents, and by United at 79.58 cents. Omitting the TWA figure from 
consideration, the difference on a per-mile basis between Air America’s 
estimate and that of the other three transcontinental carriers varies 
from 24 cents per mile for United to 29 cents per mile for American. 
California Eastern’s estimated expenses in this last classification were 
equivalent to 71.12 cents per mile, which is approximately 8 cents 
lower than United’s, and 14 cents lower than American’s. Considering 
that the foregoing per-mile costs reported by the certificated carriers 
are obtained by relating the revenue miles flown to all system costs 
in this classification, imefidting both large and small stations, the heavy 
and the light traffic centers, and additional costs which result from 
maintaining stores and staffs for more than one type of aircraft, the 
differential between Air America and California Eastern and the 
certificated carriers is not startlingly great. 

By using the per-mile costs aey transcontinental services of the 
certificated carriers, which were calculated in the study of the Analysis 
Division of the Bureau of Economic Regulation, there is available 
a comparison which makes some allowance for the factors which 
distort the foregoing comparison. In this study the per-mile costs for 
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transcontinental services on the basis of March 1949 figures were 74.85 
cents for American, 75.23 cents for Northwest, 70.57 cents for TWA, 
and 96.47 for United. Obviously some unusual conditions distorted 
the reported costs for United during this month, since they are so 
much greater than the costs reported for the year 1948. itting 
United, the difference between Air America’s estimate and these figures 
varies from about 15 cents per mile for TWA, to about 20 cents per 
mile for American. The difference between California Eastern’s esti- 
mate and these figures varies from a minus 14 cent for TWA to about 
4 cents for Northwest. 

A still further improvement for comparative porpecne can be made 
by eliminating from the estimates of the applicants and from the 
calculated transcontinental costs of the certificated carriers the 
expenses listed under passenger service. This elimination is warranted 
since the reduction in passenger convenience and comfort constitutes 
a major point in the arguments supporting the applicants’ case. Air 
America estimated passenger service expenses at 5.96 cents per mile, 
and California Eastern at 6.09 cents. e amounts calculated in this 
category on the basis of the March 1949 figures in the study men- 
tioned above are 12.49 cents for American, 10.20 cents for Northwest, 
11.70 cents for TWA, and 16.88 cents for United. With these expenses 
omitted from the figures, the differential between Air America’s esti- 
mate and the transcontinental carriers, omitting United, varies from 
9.23 cents for TWA to 15.39 cents for Northwest. California Eastern’s 
costs are 6.16 cents greater than TWA’s and precisely the same as 
Northwest’s. 

Thus, the applicants have not established that the estimated cost 
level of their ground and indirect expenses is significantly lower than 
the cost level at which the certificated carriers now operate if only the 
transcontinental services of the latter are taken into consideration. 
While fully recognizing the frailties in any cost study in which alloca- 
tions must be made, a better method has not been advanced by the 
applicants, nor did they question the results obtained in the study 
made by the Board’s experts. But allowing for a margin of error 
in the allocation, allowances must also be made for a considerable 
degree of optimism in the estimates of Air America. While the pre- 
cise amount would be difficult to calculate, it was established that up- 
ward adjustment in some categories would have to be made in the 
prognostications of this applicant. For example, its salary scale for 
employees in certain classifications, which permitted a precise com- 
parison, was shown to be about 19 percent lower than that of American 
Airlines, and the number of flight crews was shown to be near the 
minimum that could operate the schedules proposed and still keep 
their flying hours within the maximum permitted by law, leaving 
no leeway For sickness or vacation time. Other instances are apparent 
in which prudence would dictate larger allowances, in which Air 
America allowed for the minimum or even less. For example, no 
allowance was made for additional time that is required when land- 
ings and takeoffs are under instrument conditions, nor for time spent 
in a stack, and no allowance has been made to cover possible main- 
tenance costs at 11 of the 14 cities it will serve. Similarly, it makes 
no allowance for a reservation system, but on the other hand it ad- 
vances as a feature of its service a crossing of its two routes at Kansas 
City to permit a transfer from one plane to another at this point. 
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Seer the record will not permit a finding that the applicants 
can operate the services they propose at a unit cost appreciably lower 
than the cost at which the presently certificated carriers could operate 
comparable services. 

It is against the foregoing background of proof as to need and as to 
the economy of operation by new carriers that we must consider the 
impact on the existing carriers of a granting of one or more of the 
certificates requested. The efforts to measure the diversion that would 
result have been set forth rather fully. The applicants concede that 
some undetermined number of the passengers they hope to carry would 
otherwise travel over the routes of the existing carriers, but no real 
attempt was made to calculate this number. ey contend that new 
business will arise for the certificated carriers in quantities over and 
above that which they will divert, and that this new business will 
come from increased enthusiasm for air travel and the conversion to 
this mode of transportation of many heretofore surface-bound trav- 
elers. The interveners naturally are less sanguine that such new 
business, if it materializes, will balance the losses which will result 
from superimposing on the backbone of the transcontinental system 
a reduced-rate service, operated by a carrier that is not shouldered 
with an obligation to serve other less desirable routes and cities. 

Whereas the applicants were content to rest on the foregoing argu- 
ment in the matter of diversion, or at best offer gratuitous estimates 
as to what proportion of their passengers would be diverted travelers, 
the interveners at least attempted to reduce to actual numbers the 
traffic that would be affected and the revenues that would be lost. 
These calculations have been set forth in detail previously, and need 


not be repeated except to comment that the sums represented by the 

estimated diversion are rea] and substantial, and if accomplished 

would seriously impair the financial health of the affected carriers. 

It would be futile to attempt to find an exact measure of the diversion, 

and maeeretE when it is so obvious that it could not help but be real 
oO 


and serious. prudent person would cancel out the pe of 
such dire consequences with the wishful argument of the applicants 
that they will be compensated by such an illusive reward as increased 
enthusiasm for air travel. 

More significant than the diversion figures are those reflecting the 
relationship between that part of each carrier’s system which would 
be directly affected by the proposed routes and the remainder of the 
system. The Air America proposal would operate between points 
that accounted for 46 percent of United’s passenger revenues in 1948, 
32 percent of American’s, and 47 percent of TWA’s. The California 
Eastern proposal would operate between points that in 1948 accounted 
for 51 percent of United’s passenger revenues, 33 percent of Ameri- 
can’s, and 42 percent of TWA’s. The real significance of these rela- 
tionships is more apparent when it is remembered that as of December 
31, 1948, the assets of these three carriers amounted to $294,000,000, 
and approximately $260,000,000 was represented by operating prop- 
erty and equipment. Air America proposes to enter the major part 
an the best part of each of these carriers’ systems with a streamlined 
low-fare service in which it will invest slightly over $1,000,000, and 
California Eastern at the end of 2 years of operation expects to have 
invested slightly under $4,000,000. Great Lakes and Trans American 
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propose to offer the same benefits, or do the same amount of damage, 
depending upon the angle from which the picture is viewed, with prac- 
tically no capital outlays. Of further significance in appraising this 
picture is the fact that it is only in recent months, in fact in months 
since the close of the hearing in this case, that American, United, and 
TWA have been reporting figures that justify confidence in the finan- 
cial health of these carriers. For the year ended September 30, 1950, 
these carriers reported commercial revenues exceeding operating ex- 
penses for the first time since the war years 1942-44. In 1947 and 
again in 1948 these carriers were in an extremely difficult financial 
position. 

There has been no claim that the transcontinental pattern described 
by existing certificates is inadequate insofar as regular-fare services 
are concerned. On the contrary, the applicants were rather com- 
mendatory on the accomplishments over the years of the certificated 
carriers. They refused, however, to see in their proposals any serious 
threat to this system. The facts of record will not support them in 
this refusal. The threat is real and sinister, and the time and ex- 
perience and money invested in the existing system, not only by the 
carriers but by the Government, and through it the ‘aniinl public, 
should not be carelessly jeopardized. Meeting the need that has been 
established in this case in the manner proposed by the applicants 
would jeopardize this system to an extent far out of proportion to 
the benefits that would result. 

The answer to the one remaining question—Should the existing 
carriers operate coach services !—is being prepared from the cold facts 
of experience. Full and fair experiments in transcontinental coach 
services are now being conducted by American and TWA, The results 
of these tests can be judged properly only when the complete details 
of a sufficiently long period of operation are available. If a continu- 
ation of such services is warranted on the basis of this experience, 
the Civil Aeronautics Act in sections 404 (a) and 1002 provides the 
Board with adequate powers to decide at what fare level such services 
should operate. 

On the basis of the foregoing findings and conclusions and all the 
facts of record, it is recommended that the Board find that the trans- 
portation proposed by the applicants, Air America, Inc., California 
Eastern Airways, Inc., Great Lakes Airlines, Inc., and Trans Ameri- 
can Airways, Inc., is not required by the public convenience and neces- 
sity and that the applications be denied. 


Arrenprx No. 1 


EXCERPTS FROM THE RECORD ILLUSTRATING THF VARIOUS CONC®PTS OF COACH- 
TYPE SERVICE 


AIR AMERICA, INO.—(Tr. pp. 43. 44.) 


Air coach, in our definition, is a transportation service, first and fore- 
most, without the luxury and the frills and the various catering services 
ito by a first-class air service as presently represented by the scheduled 
airlines. 

We envision the high-density type of seating arrangement as we now 
presently use it, the limitation of personal service in the aircraft with the 
use of one stewardess rather than two, a charge for meals rather than the 
serving of free meals * * *. 

We feel that there should be a limitation on advertising, so that the public 
fully realizes that they are receiving an air-coach service, and not the 





488 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


first-class service offered at a higher rate by the presently certificated air- 
lines. 

There are a great many different things that add up to the selling of 
transportation, and the type of people we cater to are interested in getting 
from one point to another without the luxury, the attendance, and as I say, 
all the catering that goes with the first-class service * * *. 

I think, in order to continue providing an air-coach type of service, ex- 
pensive downtown offices and elaborate checking facilities would have to 
be kept to a minimum. 

Our present arrangement is very simple and I think would have to cun- 
tinue to be that way. I do think that the public enjoys being waited upon 
in elaborate ticket offices, and having the many conveniences that go with 
first-class services. 


CALIFORNIA EASTERN AIRWAYS, INC.—(Tr. pp. 740, 741; 780 et seq.; 
966 et seqg.; 1086.) 


In order to properly answer the question, it is necessary first to define, 
to state what is air coach. 

To us it is something very real and concrete. It is the utilization of 
the maximum lifting capacity of an aircraft, in order to carry the greatest 
number of passengers consistent with full safety requirements. This is 
accomplished by allowing each passenger the minimum area of space con- 
sistent with the minimum standard conditions of comfort, sanitation, and 
safety. 

It means, for instance, 28 or even 30 passengers in a DC-3, versus 21 in 
first-class service; 73 passengers in a DC-4, versus 50 in first-class service ; 
and 90 or more in a DC-4; 120 or more in a Stratocruiser. It will mean 
even more passengers in tomorrow’s aircraft * * * 

Another integral part of coach service, in my opinion, that such extra ser- 
vices as food, beverages, pillows, blankets, et cetera, must be furnished, but 
not free of charge. When the passenger requires them, they should be 
made available, but at moderate prices, and at no loss to the carrier * * *. 

Some of the special features that California Eastern would propose are 
not new now. They are used by the irregular carriers; they are used by the 
new entries into the transcontinental field, and that is principally the maxi- 
mum use of floor space within the airplane and the seating capacity of 
passengers. There is no waste space. 

We plan that no reservations will be accepted, except for the sale of the 
ticket. We plan a simplified ticket. No free meals. A limited passenger 
service. Meals which would be served would be served at not less than 
cost. 

We propose to do as I first proposed in January of 1946—that flight in- 
formation would be given by recording over the telephone system to dispense 
with so many of the calls and cables that have been current in the industry 
to a point where, at one time, it was estimated that 17 calls were made per 
passenger sale; and we suggested, in 1946, that we would use a record play- 
back just as when you dial to get weather information. And I was glad 
to see last month that American Airlines now proposes to adopt that sys- 
—  o 

Q. Could you name fér us some of the services to passengers which are 
at the present time being offered in first-class service which will be eliminated 
in California Eastern’s coach service? 

A. The present carriers, in their regular service, offer considerably great- 
er seat room than is offered in their coach service or in California Eastern’s 
proposed coach service. They are given free meals. The reservations 
system is more extensive. The call-back system is extensive. And of course, 
one very large item of expense is the elaborate ticket offices in the downtown 
sections of some cities. To give perhaps the most glaring example, and that 
is because they are close together, I would mention Chicago. Those would 
be eliminated in California Eastern’s plan of operation. 

Q. Would those eliminations and changes from the.present service produce 
any savings in operating costs? 

A. They will produce, in our opinion, sufficient savings to permit California 
Eastern to operate at a prost on four cents a mile and without the benefit 
of mail pay of any kind, whether it be subsidy or not. 

Q. Which of them in your opinion will produce the greatest savings in 
operating costs? 
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A. The greatest saving will be produced by the high-density seating, in 
that it lowers the seat-mile cost. 

Q. Would you care to estimate the savings to be produced by the elimina- 
tion of free meals or any other passenger services? 

A. We would estimate that the savings by free meals would be comparable 
to the savings which Western Air Lines, for instance, estimated to the Board, 
and it was accepted by the Board, that savings from free meals would 
roughly be estimated at five and a quarter percent of the cost. Other than 
that, I know of nothing in the records of the airlines which permits you to 
accurately identify true cost of meals. The out-of-pocket costs, perhaps, but 
the indirect, and overhead that is properly applicable to a free meal service, 
cannot be ascertained. At least I cannot ascertain it from the records of 
any of the airlines * * *. 

California Eastern’s service will differ from the present “air pullman 
service” in that it will provide air transportation only. Its planes will 
utilize the full payload and space capacity of the aircraft for passengers 
and their baggage. All other services will be charged for * * *. 

I believe that there are at least two limitations which appear to me to 
be sound and proper, as a means of defining what air-coach service is, and 
that it should apply both to presently certificated carriers and these new 
air-coach specialists, and that is (1) that the space allocated to each pas- 
senger be limited. And I believe that that can be best accomplished by hav- 
ing a limitation in the form of a minimum number of passengers which that 
aircraft must be equipped to carry when it is used in coach service * * *. 

My second definition is that any carrier rendering a coach service, whether 
he is also a first-class carrier or only a coach carrier, should be required not 
to dispense extra services in the form of food, beverages, pillows, blankets, 
etc. freely. 

Q. Well, I take it, then, that you would have no objection to the imposi- 
tion of a term or condition in the certificate which would establish a maxi- 
mum fare that you could charge? 

A. That is correct. We would have no objection to it. In fact, we fully 
expect it. 

Q. But I didn’t notice that you proposed that as one of the two. feasible 
means of limiting this to coach service. 

A. Well, I am very glad to make that a third one; and I will also propose 
a fourth one, and that is that any carrier rendering a coach service, whether 
he be at the same time rendering a first-class service or not, should undertake 
to make available to the coach passenger such services as I have previously 
mentioned—in the form of food, liquids, blankets and pillows—because I con- 
sider that that is an unfair restriction on the coach traveler if a dual car- 
rier makes it a practice not to make such facilities available to the passen- 
ger when the passenger is willing to pay a fair price for them. 


GREAT LAKES AIRLINES, INC.—(Tr. pp. 1549 et 8eq.) 


Well, if I understand your question correctly, the limitations should pos- 
sibly be specifically defined as the type of aircraft operafed, and perhaps con- 
trol over the tariffs which we of course in our application state that our tariffs 
will be approximately as filed right now as an irregular carrier, and, in 
addition, although the major scheduled airlines who operate coach service 
right now in several cases, or I guess in most cases, do not supply food service 
of any sort, we had intended supplying a very light lunch. On ordinary 
flights, even supplying anything of that nature, providing it, it is nothing 
elaborate, it is a very small item. of expense; if it is a large food service, it 
is a large expense, but in our case we did not wish to do anything like that. 
If there are any restrictions placed on that, we will be glad to comply with it. 
Other than equipment, as far as the luxury items I suppose you are referring 
to, I don’t know exactly what else would be involved * * *. 

We define a coach service as a service that has no frills. In other words, 
we specifically in the exhibits, we have stated we will not set up and operate 
any elaborate system of reservations offices and things of that nature. 


AMERICAN AIRLINES, INO.—(Tr. pp. 2058 et seq.) 


I believe that question was raised in relation to the difference in service 
between the DC-6 service and the present coach service, and I would like 
to run over some of those reasons for the record. There are quite a few of 
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them. The first, of course, and perhaps the most outstanding one, as far as 
ground service is concerned, is that at the present time there is no reserva- 
tion service, and there is a penalty clause for cancellation of tickets once pur- 
eet which of course is vastly different from our scheduled passenger 
service. 

In-flight service is greatly different. We serve no meals on the airplane, 
we have one stewardess instead of two, we have a 70-passenger aircraft 
instead of the 52-passenger DC-6. This means not only that there are more 
people in the airplane, but the third row of seats on one side makes it vastly 
more uncomfortable for the center passenger. The seats themselves are 
less comfortable. They are of different construction. For example, in order 
to lower your seat in this plane you have to get up, walk out in the aisle, 
work around behind you and work the lever that lowers your seat. Ina 
DC-6 you simply press a button and lean back just as in a railroad car. 

This airplane lacks many interior appointments. For example, there 
are no rugs on the floor. There are no curtains on the windows. The lava- 
tory facilities are very simple. There is no such thing as outlets for electric 
razors, linen towels, things of that kind. 

We serve not only no meal service, but only coffee as a beverage. Aboard 
our other craft we have tea, milk, and in the summer Coca Cola and things 
of that kind. We have no in-flight passenger service, in the form of maga- 
zines, playing cards, things of that nature, designed to afford the passengers 
an opportunity to pass their time in flight. 

We have no lounge as we do in our DC-6, which affords a form of recrea- 
tion to passengers who can get up and stretch and move around. We have 
no centralized coat racks or hat racks where the stewardess picks up coats 
and ties and hangs them up. 

The windows, because this was designed basically as an airplane capable 
of handling 52 passengers, are so located in the 70-passenger version that 
not all passengers can see out properly. You can look out perhaps by looking 
over the shoulder of the man ahead of you. 

We furnish no weather information to passengers in advance. You know 
if you make a reservation on a regular flight, if flight conditions arise you 
are called and advised of the change in flight conditions. No such service 
like that is provided in this sense. 

There is a difference in the service provided in the event of cancellation 
of the aircraft en route. Our obligation to provide on-carriage transporta- 
tion, or our service I should say in providing on-carriage transportation is 
different and so noted in our tariff. We simply make a dollar refund of 
the basis between the two tickets. 

I think that is the basic difference. There are about sixteen of those, 
I think, that I have enumerated. 


Appennprx No. 2 


COACH SERVICES OPERATED BY CERTIFICATED CARRIERS AS OF 
SEPTEMBER 6, 1950 


Carrier Frequency and equipment Stations served 
American Airlines, Inc 1 70-passenger DC-6 New York and Los An- 
round trip daily. geles via per. 
Capital Airlines, Inc 1 mers round trip Washington and Chicago. 
y. 
Capital Airlines, Inc 1 DC—4 round trip Washington and Detroit 
daily. via Pittsburgh. 
Capital Airlines, Inc round trip Washington and Chicago 
i via Cleveland and De- 
troit. 
Capital Airlines, Inc round trip New York and Chicago 
i via Pittsburgh and 
Cleveland. 
Capital Airlines, Inc_--.--.-- round trip New York and Minne- 
apolis-St.Paul via 
leveland, Detroit and 
Milwaukee. 
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Carrier 
Capital Airlines, Inc 


Chicago & 
Lines, Inc. 


Delta Air Lines, Inc_-~-- - - - 


Eastern Air Lines, Inc 


Eastern Air Lines, Inc 


Eastern Air Lines, Inc_ . 


Eastern Air Lines, Inc- - - 


Eastern Air Lines, Inc- 


Eastern Air Lines, Inc- - - 


National Airlines, Inc 


National Airlines, Inc 


Northwest Airlines, Inc 


Northwest Airlines, Inc- - - 


Northwest Airlines, Inc- - - 


Trans World Airlines, Inc - -- 


Trans World Airlines, Inc_ -- 


Trans World Airlines, Inc_ -- 


United Air Lines, Ine_----- 


United Air Lines, Inc 


Western Air Lines, Inc 


Western Air Lines, Ine 


77632 O—57—-+t. 1, vol. 1 


Southern Air 


Frequency and equipment 
DC-4 round trip 
daily. 


DC-—4 
daily. 


round trip 


56-passenger DC-—4 
round trip daily. 


DC-4 
daily. 

DC-4 
daily. 


DC-4 
daily. 


DC-4 
daily. 


round trip 


round trip 


round trip 


round trip 


DC-4 
daily. 


DC-4 
daily. 


DC-4 
daily. 

DC-4 
daily. 


round trip 
round trip 


round trip 


round trip 


55-passenger DC-—4 
round trip daily. 


55-passenger DC-—4 
round trip daily. 


55-passenger DC-—4 
round trip daily. 


60-passenger DC-—4 
round trip daily. 


60-passenger DC—4 

round trip daily. 
8l-passenger Con- 

stellation round trip 

daily. 

66-passenger DC-—4 
round trip daily. 


27 66-passenger DC—4 


round trips weekly. 


1 65-passenger DC—4 


round trip daily. 


23 65-passenger DC-—4 


round trips weekly. 


—33 
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Stations served 
New York and New Or- 
leans via, Pittsburgh, 
Knoxville, Birming- 
ham and Mobile. 
Chicago and New Or- 
leans via St. Louis, 
Memphis and Jackson. 
Chicago:and Miami via 
Cincinnati, Atlanta, 
and Jacksonville. 
New York and Miami. 


Newark and Miami via 
Washington and Jack- 
sonville. * 

New York and New Or- 
leans via Atlanta, Bir- 
mingham, and Mobile. 

New York and Houston 
via Washington At- 
lanta, and New Or- 
leans. 

Detroit and Miami via 
Cleveland, Charlotte, 
Atlanta, and Tampa. 

Chicago and Miami via 
Atlanta and Jackson- 
ville. 

Newark and Miami. 


Newark and Miami via 
Washington, Jackson- 
ville, and West Palm 
Beach. 

Portland ‘and Chicago 
via Spokane and Min- 
neapolis/St. Paul. 

Seattle and New York 
via Spokane, Billings, 
Minneapolis/St. Paul, 
Milwaukee, and De- 
troit. 

Seattle and New. York 
via Spokane, Great 
Falls, Minneapolis/St. 
Paul, Milwaukee, and 
Detroit. 

Kansas City and Los 
Angeles via Wichita, 
Amarillo, Albuquerque, 
and Phoenix. 

New York and Chicago 
via Pittsburgh. 

New York and Los An- 
geles via Chicago. 


Seattle and Los Angeles 
via Portland, Oakland, 
and San Francisco. 

Oakland and Los Angeles 
via San Francisco. 

Seattle and Los Angeles 
via Portland, Oakland, 
and San Francisco. 

Oakland and Los Angeles 
via San Francisco. 
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QUESTIONS AND ANSWERS—REPRESENTATIVE CELLER’S LETTER OF AUGUST 8, 1955 


1. Question. How many carriers were granted grandfather certificates pursu- 
ant to section 401 (e) of the Civil Aeronautics Act? Please list these carriers. 
Answer. Twenty-three carriers were granted such certificates, as follows: 

Domestic : 

American Airlines, Inc. 

Boston-Maine Airways, Inc. 

Braniff Airways, Inc. 

Canadian Colonial Airways, Inc. 

Chicago & Southern Air Lines, Inc. 

Continental Airlines, Inc. 

Delta Air Corporation. 

Eastern Air Lines, Inc. 

Inland Airlines, Inc. 

Marquette Airlines, Inc. 

Mayflower. 

Mid-Continent Airlines, Inc. 

National Airlines, Inc. 

Northwest Airlines, Inc. 

Pennsylvania-Central Airlines, Corp. 

Transcontinental & Western Air, Inc. 

United Airlines Transport Corp. 

Western Air Express Corp. 

Wilmington-Catalina Airline, Limited. 
Foreign : 

Boston-Maine Airways, Inc.! 

Canadian Colonial Airways, Inc.! 

Northwest Airlines, Inc.} 

Pan American Airways, Inc. 

Pan American-Grace Airways, Inc. 

United Airlines Transport Corp.! 

Uraba, Medellin and Central Airways, Inc. 
Territorial : 

Inter Island Airways, Limited 

Pan American Airways, Inc.? 

2. Question. How many of these carriers are still in operation? Please list 
the names of those which are no longer in operation. 
Answer. All of the service authorized in grandfather certificates except that 

operated by Wilmington-Catalina,’ continues in operation although there have 
been the following mergers or changes in corporate name: 


Boston-Maine—now Northeast Airlines, Inc. 

Canadian Colonial—now Colonial Airlines, Inc. 

Chicago & Southern—merged with Delta Airlines. 

Delta Air Corporation—now Delta Air Lines, Inc. 

Inland Airlines—merged with Western Air Lines. 

Inter Island Airways Limited—now Hawaiian Airlines, Ltd. 
Marquette Airlines—certificate transferred to TWA. 
Mayflower—certificate transferred to Northeast. 

Mid Continent—certificate transferred to Braniff. 

Pan American Airways, Inc.—now Pan American World Airways, Inc. 
Pennsylvania-Central—now Capital Airlines, Inc. 
Transcontinental & Western Air—now Trans-World Airlines. 
United Airlines Transport Corp.—now United Air Lines, Inc. 
Western Air Express Corp.—now Western Air Lines, Inc. 

3. Question. What proportion of the commercial revenue of the certificated 
industry was earned by the grandfather carriers? 

Answer. Of the $1,316,358,000 total commercial revenues for the certificated 
industry for the calendar year 1954, $1,254,080,000, or 95.3 percent, applied 
to the grandfather carriers. This percentage was distributed 71.8 percent to 
interstate (domestic including territorial) air transport operations and 23.5 
percent to foreign and overseas air transport operations. 


1 Also shown in domestic. 

2 Also shown in foreign. 

8 This carrier was permitted to abandon its route and its certificate was canceled on 
September 30, 1955. (Order No. E—-9563.) 
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The grandfather carries accounted for 94.9 percent of total commercial reve- 
nues for 1954 for the certificated interstate air transport operations and 96.3 
percent of such revenues for the foreign and overseas operations. 

4. Question. How many local service carriers have been certificated? Please 
list the names of these carriers. 

Answer. Twenty-three local service carriers have been certificated : 

All American Airways, Inc. 

Arizona Airways, Inc. 

Aviation Enterprises, Inc. 

Bonanza Air Lines, Inc. 

Central Airlines, Inc. 

Empire Air Lines, Inc. 

Essair, Inc. 

Iowa Airplane Co., Ine. 

Mid-Continent Airlines, Inc. 

Orlando Airlines 

Ozark Airlines, Inc. 

Parks Air Transport, Inc. 

Piedmont Aviation, Inc. 

Purdue Aeronautics Corp. 

Robinson Aviation, Inc. 

Southern Airways, Inc. 

Southwest Airways Co. 

Summit Airways, Inc. 

Roscoe Turner Aeronautical Corp. 

West Coast Airlines, Inc. 

Ek. W. Wiggins Airways, Inc. 

Ray Wilson, Inc. 

Wisconsin Central Airlines, Inc. 

5. Question. How many of these carriers still survive? Please list the names 
of carriers certificated but no longer operating. 

Answer. (1) Fourteen local service carriers still survive accounting, through 
mergers, for 17 of the original certificates : 

Allegheny Airlines, Inc. (formerly named “All American Aviation”) 

Bonanza Air Lines, Inc. 

Central Airlines, Inc. 

Continental Air Lines, Inc. (acquired Pioneer Air Lines, Inc., formerly named 
“Essair, Inc.”’) 

Frontier Airlines, Inc. (corporate name after consolidation of (a) Arizona Air- 
ways, Inc.; (b) Challenger Airlines Co., formerly Summit Airways, Inc.; 
(c) Monarch Air Lines, Inc., formerly Ray Wilson, Inc.) 

Lake Central Airlines, Inc. (formerly named “Roscoe Turner Aeronautical Corp.’ 
and later “Turner Airlines, Inc.’’) 

Mohawk Airlines, Inc. (formerly named “Robinson Aviation, Inc.,” later “Robin- 
son Airlines Corp.” ) 

North Central Airlines, Inc. (formerly named “Wisconsin Central Airlines, Inc.” ) 

Ozark Air Lines, Inc. 

Piedmont Aviation, Ine. 

Southwest Airways Co. 

Southern Airways, Inc. 

Trans-Texas Airways (formerly named “Aviation Enterprises, Inc.’’) 

West Coast Airlines, Inc. (acquired Empire Air Lines, Inc.) 

(2) Six certificated local service carriers no longer operate : 
lowa Airplane Co., Inc.—name changed to Mid-West Airlines, Inc. Renewal of 

certificate denied (order No. E-6311). 

Mid-Continent Airlines, Inc.—merged with Braniff Airways, Inc., local service. 
Certificate for route No. 106 rescinded (order No. E-9465). 

Orlando Airlines—name changed to Florida Airways, Inc. Certificate termi- 
nated, extension denied (order No. E-2534). 

‘arks Air Transport, Inc.—name changed to Parks Air Lines, Inc. Certificate 
revoked (order No. E-4472). 

Purdue Aeronautics Corp.—certificate terminated by its terms. 

Kk. W. Wiggins Airways, Inc.—renewal of certificate denied (order No. E-6904) 
6. Question. What is the percentage of commercial revenue of the local service 

carriers compared to total industry commercial revenues and to commercial 

revenues in interstate air transportation? 


’ 
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Answer. During 1954, the $29,820,000 commercial revenues of the local sery- 
ice air carriers represented 3 percent of the $995,913,000 commercial revenues 
of the certificated interstate air transport operations and 2.2 percent of the 
$1,344,726,000 for the total industry, including the irregular carriers. 

7. Question. Does Board policy contemplate that local service carriers be com. 
petitive wtih trunkline carriers? 

Answer. The principal characteristics of local air services is the provision 
of relatively short-haul transportation. There are many short-haul routes in 
the neighborhood of large metropolitan cities where the traffic may increasingly 
require more convenient and frequent service than now available. The public 
interest in many instances can better be served by flights local in character even 
though there may be competition with trunkline carriers between certain pairs 
of cities. Therefore, upon completion in the near future of the local service per- 
manent certification proceedings, implementing the recently enacted section 401 
(e) (3) of the Civil Aeronautics Act, the Board expects to conduct area proceed- 
ings involving review of the local service carrier route patterns throughout the 
country, with the objective of authorizing desirable and needed modifications of 
local service routes. The further objective will be to strengthen the economic 
position of the carriers so that the subsidy now provided by the Government may 
be reduced through the progress of the carriers toward self-sufficiency. 

8. Question. How many new all-freight carriers have been certificated? Please 
state names. 

Answer. There were seven all-freight carriers certificated : 


Airnews, Inc. Riddle Airlines, Inc. 

The Flying Tiger Line, Inc. Seaboard & Western, Ine. 
Slick Airways, Inc. Aerovias Sud Americana, Inc. 
U. 8. Airlines, Ine. 


9. Question. How many of these still survive? Please state names of companies 
certificated but no longer operating. 
Answer. Of these, six still survive. Certificate issued to Airnews, Inc., was 
canceled. 
10. Question. What is the annual commercial revenue derived from common 
carriage cargo operations of all-freight carriers? 
Answer. The certificated all-freight air carriers realized $14,008,000 from the 
transportation of cargo in scheduled services during the calendar year 1954. 
11. Question. What percentage is this of the total annual industry revenue? 
Answer. This represented 1.04 percent of the $1,344,726,000 commercial revenues 
for the total industry, including the irregular carriers, and 14.0 percent of the 
$99,810,000 revenue from common carriage of express and freight for the tota! 
industry. 
12. Question. What other new carriers have been certificated? Please list 
names of carriers. 
Answer. As follows: 
Domestic : 
Air Commuting, Inc. 
Caribbean Atlantic Airlines, Inc. 
Chesapeake Airways, Inc. 
Helicopter Air Service. 
Island Air Ferries, Inc. 
Los Angeles Airways, Inc. 
New York Airways, Inc. 
Trans-Pacific Airlines, Inc. 
Yellow Cab Company of Cleveland, Inc. 
Overseas and foreign : 
American Overseas Airlines, Inc. (now Pan American World Airways, Inc.) 
Mackey Airlines, Inc. 
Midet Aviation Corp. 
Resort Airlines, Inc. 
Samoan Airlines, Ltd. 
South Pacific Air Lines, Inc. 
Territorial: 
Alaska Coastal Airlines, 
Alaska Island. 
Christensen Air Service. 
Cordova Air Service (now Cordova Airlines, Inc.). 
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Dillingham Air Service (now Bristol Bay Airlines). 
Ellis Air Transport (now Ellis Air Lines). 
Ferguson Airways (now Wien Alaska Airlines). 
Gillam Air Lines (now Northern Consolidated ). 
Lavery Airways (now Alaska Airlines, Inc.). 
Lon Brennan Air Service (now Byers Airways, Inc.). 
Munz Air Service (now Howard J. Mays). 
Nat Brown Flying Service. 
Northern Cross, Inc. 
Pacific Alaska (now Pan American World Airways). 
Peck & Rice. 
Petersburg Air Service. 
Pollock Flying Service (now Alaska Airlines, Inc.). 
Ray Peterson (now Northern Consolidated). 
Reeve Air Lines, Inc. (now Reeve Aleution Airways, Inc.). 
Star Air Lines, Inc. (now Alaska Airlines, Inc.). 
Wien Alaska Airlines, Inc. 
Woodley Airways (now Pacific Northern Airlines, Inc. ). 
13. Question. How many of these carriers still survive? Please list names of 
carriers no longer in operation. 
Answer. The following 22 carriers survive : 
Caribbean Atlantic Airlines, Inc. 
Helicopter Air Service. 
Los Angeles Airways, Inc. 
New York Airways, Inc. 
Trans-Pacific Airlines, Inc. 
Mackey Airlines, Inc. 
Midet Aviation Corp. 
Resort Airlines, Ine. 
Samoan Airlines, Ltd. 
South Pacifie Air Lines, Inc. 
Alaska Airlines, Ine.’ 
Alaska Coastal Airlines. 
Bristol Bay Airlines. 
Byers Airways, Inc. 
Christensen Air Service. 
Cordova Airlines, Inc. 
Ellis Air Lines. 
Howard J. Mays. 
Northern Consolidated Airlines, Inc. 
Pacific Northern Airlines, Inc.’ 
Reeve Aleutian Airways, Inc. 
Wien Alaska Airlines, Inc. 
The following nine carriers are no longer in operation : 
Air Commuting, Ine. 
Chesapeake Airways, Inc. 
Island Air Ferries, Inc. 
Yellow Cab Company of Cleveland, Inc. 
Alaska Island Airlines—certificate canceled. 
Nat Brown Flying Service—certificate canceled. 
Northern Cross—certificate terminated. 
Peck & Rice—certificate canceled. 
Petersburg Air Service—changed to Alasku Island and certificate canceled. 
14. Question. What is the annual commercial revenue of these carriers? 
Answer. The commercial revenues of these surviving air carriers amounted 
to $15,946,000 during the calendar year 1954. (Refers to carriers certificated 
since 1938 which still survive, other than local service and all-freight carriers. 
See question 12. ) 
15. Question. What percentage is this of the total annual industry revenue? 
Answer. This represented 1.2 percent of the $1,344,726,000 commercial reve- 
nues for the total industry, including the irregular carriers. 
16. Question. What proportion of all commercial revenues in air transpor- 
‘ation are in passenger trunkline operation? 


‘ Authorized also to conduct States-Alaska service. 
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Answer. The $940,902,000 commercial revenues and $872,124,000 passenger 
revenues of the certificated trunkline carriers for the calendar year 1954 ac- 
counted for 70.0 and 64.9 percent, respectively, of the $1,344,726,000 commercia] 
revenues of the total industry, including the irregular carriers. 

17. Question. How many nongrandfather carriers have been certificated for 
passenger trunkline operation? 

Answer. One nongrandfather carrier, American Export Airlines, Ine., has 
been certificated for passenger trunkline operation between the United States 
and Europe. The carrier was certificated in 1940. Later the carrier’s name 
was changed to American Overseas Airlines, Inc., and in 1950 it was merged 
with Pan American World Airways, Inc. 

18. Question. What has been the growth experienced by the air transporta- 
tion industry since 1938 in terms of revenue passenger-miles and commercial 
revenue? 

Answer. During the calendar year 1954 the air transport industry flew 
21,852 million passenger-miles and realized $1,345 million in commercial reve- 
nues. The corresponding figures for 1938 were 533 million and $34 million 
respectively. The 1954 volumes represent increases over 1938 of 3,999 percent and 
3,902 percent, respectively. 

19. Question. What was the dollar volume of increase in commercial reve- 
nues in the last year available? 

Answer. Commercial revenues of the air transport industry, including the 
irregular carriers, amounted to $1,344,726,000 during calendar year 1954, an 
increase of $119,670,000, or 9.8 percent, over the $1,225,056,000 for the calendar 
year 1953. 

20. Question. What proportion of interstate revenue passenger-miles was 
carried by American, Eastern, TWA, and United in 1938, 1946, and 1954? 

Answer. See attachment 1. 


QUESTION 20—ATTACHMENT 1 


Selected trunkline carrier participation in revenue passenger-miles flown in 
interstate ‘ operations, calendar years 1938, 1946, and 1954 


Calendar year 


Revenue passenger-miles (000): 
Certificated carriers ceieates. dc Skee col 16, 802, 432 
DIE GI ss Konswneeccccasuieeet cots sskeneienscediaws saeeeee (2) 896, 113 


Total... Wee itbek. em... 5 ty ‘ 17, 698, 545 


I Re i he teh hi thins inl id nin china a em eleme Skoda 
Eastern___. ; wewsce sbesdscsetbectst hemes s . , 847, 
OP Siew cass <a ee ; : c , 2, 611, 014 
WN ois ceecneites ch Lead oa 2 ‘ y 3, 134, 568 





Total, 4 carriers 








roa participation in total interstate revenue passenger- | 
miles: 

American 

Eastern 

ita cl waitin cients 

United 





! Domestic including territorial. 
2 Not available. 


Source: Annual Airline Statistics and carriers’ reports to the Board. 


21. Question. Has the Board any pending domestic trunkline applications by 
carriers other than grandfather carriers in cases where a prehearing conference 
has been held. 

Answer. Yes. Specific instance: 


Transcontinental Coach Type Service case, docket No. 3397 et al. 


Applicants: Air America, Inc., Docket No. 3475; Trans American Airways, 
docket No. 3730; California Eastern Airlines, docket No. 3731; Great Lakes Air- 
lines, Ine., docket No. 3737. 
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Status: Final action by the Board deferred for concurrent consideration with 
the Large Irregular Air Carriers Investigation, docket No. 5132 et al. 


Denver Service case, docket No. 1841 et al. 
Applicant: North American Airlines (Twentieth Century Air Lines, Inc.), 


docket No. 6254. 
Status: Oral argument before the Board held on September 15, 1955. Awaiting 


Board decision. 


Southwest-Northeast Service case, docket No. 2355 et al. 

Applicants: Aero Finance Corp., docket No. 6013; North American Airlines 
(Twentieth Century Air Lines, Inc.) , docket No. 6835. 

Status: Oral argument before the Board held on October 14, 1955. Awaiting 
Board decision. 


New York-Florida Proceeding, docket No. 3051 et al. ° 
Applicants: North American Airlines (Twentieth Century Air Lines, Inc.), 
docket No. 6063; Resort Airlines, Inc., docket No. 6855; Riddle Airlines, Inc., 


docket No. 6860. 
Status: Hearing concluded. Briefs to Examiner due December 15, 1955. 


Chicago-Washington and Beyond, docket No. 2396 

Applicant: North American Airlines (Twentieth Century Air Lines, Inc., 
docket Nos. 6063 and 7264. 

Status : Procedural action awaiting consolidation order. 

22. Question. Please list the applicants for new service in interstate air trans- 
portation, in international air transportation, and in overseas air transportation 
and the docket number of each such case. 

Answer. (Does not include Helicopter applications.) 


Docket No.| Docket No. 





: ; Docket No 
Applicant (inter- (inter- ct a a 
state) | national) | (Verses) 
Aqte FIMMEGS SIs 6 anbbesoc-e00ce-e- { a 
Afr Amerity BIW. <<... ib -ssacee 3475 : 
ae 12 5449 ae 1 2 5320 
Air Cargo Express, Inc-_-........-.--.- { 1 5451 1 5450 
art 1 5305 1 §307 ! 5306 
Airline Transport Carriers, Ine 6045 5588 aia dee 
6171 | -- 
il 1 5354 1 5356 
Air Services, Inc... { 1 2 5355 1 2 5357 
12 5444 12 5319 
Air Transport Associates, Ine_--- 1 §445 1 5443 
All-American Airways, Inc. --- 1 2 §322 1 2 §457 12 5458 
American Air Export & Import Co 1 5308 1 §310 ! 5309 
| 5311 1 §313 : ; 
Ame ream Air Tramaport, | at Foe Samakamadieaced { 125312 125314)... ce 
American Flyers Airline Corp... -....-- ; a a etl re 1 §326 ! §328 ' 5327 
Arctio-PapinG, te. . 2. oo ueee kb ee : : ee ! 5329 1 §331 1 5330 
Arnold Air Service, Inc__........_.__-- ;  doivkGlen dat hee 1 5341 | - | §342 
Associated Air Transport, Inc ia. ae ok.. = Thebes { isan ' : inn 3812 
« ‘ ©¢4 é« oe —— - 
Avalon Air Transport, Inc___- Pie alle wpa FE Pi odes td aas ood 
Aviation Corporation of Seattle..____ . ekdds tia ditedecd 1 5374 | 5375 
a a IE ete ie detictie rl dinaiins « iin tihicihiie bn de BRR daecd 1 5419 | ._-- ! 5420 
ae i a | §279 
California Air Charter, Inc................-.-- ng { 12 5978 12 5980 
California Central Airlines, Inc_- { = oo ae 
California Eastern Airways, Ine ; ee pasa’ : 
Capitol Airways, Inc Slat a eal ane Cae heal { om ' 5483 \ 5682 
Caribbean-American Lines, Inc...................-.--------------- 16379 |.....-... 
Central Ai » 5862 , oaee 
ir Transport, Inc_.- es ageapipeings els anette ‘ { 12 5363 12 5365 
Channel Air Service, Inc_- Po ee {ser eirs be be ot bs Bee j 6283 
CRAIN ; 3706 | .-- : 
Coastal Cargo Co., Inc.............----- 2 ; ae | §397 1 §440 |... .- 
Conner Air Lines, Ine (seas p cy | 5290 1 5301 | 5300 
Continental Charters, Inc....................... (Mah: 2 3aeS. 43 5119 | -__- ; 
Currey Air T » S88 I ----- ; 
. , POOR A ats 5 es - 5 pee sd Bh. ssl bs sek { 125970 12 §972 
-conomy Airways, Inc__......_......____.-. ae eet y otie’t de 12 5380 ' 5446 : ‘ 
Federated Ai | 5293 1 §205 
rlines, Inc. _.- iS . - { 1 25204 | 2 5296 


See footnotes at end of table. 
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‘| Docket No. 
(overseas) 


John W. Foster__- Bn flnde 
General Airways, Inc. 


Great Lakes Airlines, Inc 


De itis dn coun écaher-tdaen enti alittle aR nies 
Hemisphere Air Transport 


Hi-Plains Airways, Inc_ - 
Independent Sky Coach etna Inc. 
Henry K. Iverson. 

Johnson Flying Service. - 

Paul Mantz Air Servic. __- 

Mercury Airlines, Inc 

Meteor Air Transport, Inc_. 


Midway Airlines, Inc_. ba ee 
ie ns cre ee ee ecieeldie 


Modern Air Transport, Inc 


Monarch Air Service 
North American Airlines, Inc 


Overseas National Airlines 
Peninsular Air Transport. 
Regina Cargo Airlines, Inc. _-- 
Resort Airlines, Inc_-__- 


Riddle Aviation, Co 


Royal Air Service- 


George W. Snyder-_- bE dvncctbeecenupeews 
Sourdough Air Transport 
South Central Air Transport, Inc 


Southern Air Transport, Inc_. 


Ss. 8. W. Ine 
Standard Air Cargo 
Stewart Air Service 


Trans Alaskan Airlines, Ine 


Trans American Airways, Inc 


Trans Caribbean Airways, Ince 


Trans-National Airlines, Ine__-- 
Transocean Air Lines 


The Unit Export Co., Inc- .......----- 
United States Overseas Airlines, Inc_------ 
U.S. Aireoach_. det ne 
Western Flying dire ice, tie’ ae 

World Airways, Inc_--.-.-.-.....---- 
World-Wide Airlines, Inc 


1 In large irregular case, docket 5132 et al. 
2 Application for nonscheduled authority. 





23. Question. What policy has the Board followed to meet the increased de- 
mand for air transportation service since the end of World War II? 

Answer. Stated summarily, the policy of the Board has been to maintain con- 
stant and close review of the demand for air service and to extend the benefits 
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of such service to the maximum number of persons and communities at reasonable 
costs and under sound economic and competitive conditions. 

Since World War II a major part of the Board's activities has been devoted 
to the processing of new route applications. This review has been worldwide 
and has encompassed not only a consideration of individual carrier applications 
but also a continual program of Board investigations looking toward means for 
best supplying the public’s requirements for new or improved service. The extent 
of this review is indicated by the fact that during the period, January 1, 1946, 
through June 30, 1955, the Board made formal disposition of approximately 
2,100 applications for certificates or investigations which had been docketed. 
In addition, a large number of requests for exemptions from the certificate re- 
quirements of the act were acted upon by the Board. 

The results of the Board’s route work activity are summarily depicted in 
statistics showing that since the end of the calendar year 1946, the total route 
mileage of the domestic carriers increased from 91,528 miles to 171,003 miles 
as at June 30, 1955. In international and overseas service the total route mileage 
increased from 175,488 at December 31, 1946, to 258,953 miles at June 30, 1955. 

At June 30, 1955, 409 points were certificated for domestic air service which 
were not certificated at December 31, 1946. Of these 409 points, 31 were added 
to routes of the Big Four carriers and the remainder to small- or medium-size 
trunk and local service carriers. The total number of points now certificated 
on domestic trunk and local service carrier routes is 601 plus 5 additional points 
certificated for all-cargo service that are not certificated for other types of air 
transportation. Further, 117 points are certificated for helicopter service. On 
the international and overseas routes, the number of points served by United 
States plane carriers has been increased by 71 since December 31, 1946. There 
are now 255 points certificated for passenger and cargo service to United States- 
flag carriers on international and overseas routes. 

In addition, of course, supplemental service has been authorized through the 
irregular carriers’ exemption authority, the review of which is now before the 
Board. 

Further, the public demand for improved service has been met where appro- 
priate by authorization of equipment interchanges. Currently, some 16 inter- 
changes approved by the Board are in operation. These interchanges allow 
passengers the speed and convenience of one-plane service. 

In addition, as indicated in response to other questions herein, the Board has 
further adopted policies for meeting the demand as evidenced by its pronounce- 
ment on transatlantic charter policy, by its encouragement of coach operations 
(both domestic and international) and in the case of Alaska, by allowing pooling 
arrangements. The Board has taken care of many special demands of urgent 
nature by frequent use of the section of the law permitting it to grant exemptions 
where the certification process would not suffice. 

The Board’s policy respecting extension of the benefits of competition under 
sound economie conditions is reflected in statistics showing the growth of com- 
petition since 1940. Between 1940 and 1953 a substantial change occurred in both 
the amount of effective single carrier service and the amount of competitive serv- 
ice between top ranking pairs of cities. While in 1940, 22 pairs of points received 
no effective single carrier service and only 13 received such service by more than 
one carrier, in 1953, 65 had 2 or more competitive carriers and only 2 were with- 
out single carrier service. Of the 2 pairs not receiving single carrier service in 
1953, 1 pair received such service by interchange while the other involved Toronto- 
Miami service which, of course, is not a true domestic service. 

A direct comparison of the amount of single carrier service in the 2 years 1940 
and 1953 and analysis of cases currently in process is even more revealing. While 
there were 65 top ranking markets which did not have effective competitive serv- 
ice in 1940, this number had been reduced to 33 in 1953. Of the 33, 22 had been 
proposed for competitive service in pending cases. The remaining 11 include 4 
which now receive a second single-plane service through equipment interchange. 

The Board is continuing its policy of periodic review of the needs of all areas 
for additional air service. Currently, it is giving the most comprehensive review 
to the domestic trunk pattern through the four area cases previously mentioned, 
as well as the Great Lakes-Southeast case which was recently instituted and on 
which hearings have not yet begun. Other area cases will be undertaken as the 
calendar permits. In addition, as soon as the permanent certification program 
for local service carriers is completed, the Board has announced an intention to 
proceed with separate area reviews designed to examine the needs of the smaller 
communities for new or additional service. 
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24. Question. Were the existing airlines able to meet the demand for service? 

Answer. It is the Board’s view that the existing airlines have met the demand 
to the fullest extent possible when consideration is given to the early and rapid 
postwar expansion in demand, the limited availability of equipment, and the cir. 
cumstance of the Korean war. 

It is believed that the best overall evidence bearing on this function is found 
in the statistics showing capacity offered and capacity used during the entire 
postwar period. The table attached summarizes these statistics. 

Since 1946, for example, unused seats per mile in domestic trunk service in. 
creased from slightly over 5 in 1946 to slightly over 19 in 1954. Statistics shown 
on the table for the 4 largest domestic carriers separately indicate a similar 
situation while the international carriers show an increase in unused capacity 
from nearly 8 to 23 seats per mile. 

The increase in unused capacity is due, of course, to several factors, includ. 
ing increased availability of modern large-capacity aircraft, additional coach 
service and new and competitive services authorized by the Board during the 
postwar period. 

The Board does not, of course, mean to imply that on all segments at all times 
demands are being fully met. Regardless of numbers of carriers in the market, 
such factors as seasonality and directional unbalance contribute to an inability 
to fill all transportation demands at the times requested. This condition is not 
peculiar to air transportation. However, the Board is, as previously indicated, 
making comprehensive area reviews now in order to assure the fullest possible 
degree of adequacy in our air transport network. 
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25. Question. What is the length of time historically required in processing 
applications for major routes? 

Answer. It is difficult to give an exact answer to this question because of the 
very wide variation in the type and scope of cases. 

During the fiscal year 1953, a total of 33 route cases were decided which re- 
quired an average of 344 days from prehearing conference to decision. 

In the fiscal year 1954, a total of 32 route cases were decided which required an 
average of 274 days. 

The Board has long recognized the need for processing cases more quickly. In 
the last year, in particular, we have made a real effort in this direction and it is 
believed that we have made marked progress. 

26. Question. Did the Board make any provision for supplementary service for 
freight carriers pending processing of applications for major trunkline operations 
limited to the carriage of freight? 

Answer. Prior to 1947 noncertificated air carriers conducted both cargo and 
passenger services under the provisions of Board Regulation, Part 292 (now 291). 
On June 10, 1947, those carriers operating cargo services exclusively and having 
applications for cargo service on file with the Board were permitted to continue 
operating regular cargo services between points previously served pursuant to 
irregular authority or on a contract basis until such time as their certificate ap- 
plications were acted upon by the Board. A total of 12 noncertificated cargo car- 
riers qualified under the provisions of the June 10, 1947, regulation. 

27. Question. Did the Board follow the same policy in the passenger field? 

Answer. A somewhat similar policy was followed in the passenger field. Under 
the Board’s regulations adopted on June 10, 1947, the noncertificated carriers con- 
ducting passenger services could continue to operate irregular services. How- 
ever, their authority as noncertificated passenger carriers would be terminated by 
any grant of certificate. 

In granting the noncertificated cargo carriers regular authority, the Board 
found that the carriage of property in aircraft-specially adapted or used solely 
for that purpose, and by companies devoting all or a major part of their efforts to 
the solicitation and carriage of property constitutes a new and developing busi- 
ness. The Board further found that the public need and the opportunity to ex- 
periment with such service could not adequately be met by confining the carriers to 
irregular service. No similar findings with respect to new or developing business, 
public need or opportunity to experiment were made by the Board at that time 
in permitting noncertificated passenger carriers to continue operating irregular 
service. 

Furthermore, it may be noted that a total of 162 irregular passenger carriers 
qualified under the June 10, 1947, regulation. This compares with the total of 
12 cargo carriers which qualified as noted above. The difference in number of 
qualifying carriers in each field—and thus their economic impact—was a factor 
in determining the extent of authority granted each class. 

28. Question. What provision has the Board made for conducting experiments 
during the pendency of certificate cases for the carriage of freight? 

Answer. This question appears similar to question No. 26, answered above. 
During the pendency of their certificate cases the carriers were, of course, per- 
mitted to conduct such experiments as they desired under the provisions of the 
covering Economic Regulation, Part 295. In addition, the Board has considered, 
and granted, specific exemption applications of the carriers for authority be- 
yond that contained in part 295, such a sthe provision of service to and from 
new points. In the case of Aerovias Sud Americana and Seaboard and Western 
Airlines, both of which have received cargo certificates from the Board, these 
carriers conducted cargo operations under the provisions of section 291 of the 
Board’s Economic Regulations relating to irregular air carriers. 

29. Question. Has the Board followed the same policy in the passenger field, 
and if not, why not? 

Answer, This question appears similar to question No. 27, answered above. 
As indicated above, all of the presently noncertificated passenger carriers have 
been permitted to continue operating irregular services under Board regulations. 
Such authority would terminate if a certificate were granted to the carrier. 
Within its irregular service authority the carriers have been free to conduct 
whatever experimental services they desired. In addition, the Board has granted 


individual exemptions to noncertificated passenger carriers covering novel serv- 
Ices, 
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30. Question. It is the subcommittee’s understanding that for a period of _ 
years in peak seasons it has not been possible to obtain transportation across the _ 


Atlantic, to Alaska, or to and from Miami. What provision has the Board made | | 


for authorizing supplementary service so that people who want to fly to these 
areas in the peak season and in the peak direction will be able to obtain service’ 


Answer. Transportation economics do not permit carriers to equip on the 5 


basis of peak requirements, since this results in an overequipped situation | 
during all other periods. This condition is not novel to air transportation but 
exists throughout all fields of transportation—municipal transit, motor truck 
and bus, and rail. As a result, in any form of transportation during peak sea- 
sons, all comers may not be able to get transportation at the exact time they 
desire. However, should this condition be extensive or continuous, the regulatory 
agency would consider it necessary to take remedial steps. 

In the Atlantic, the capacity of the United States certificated air carriers has 
been increasing steadily, and their passenger load factor continues to show an 
increasing ratio of capacity to traffic available. In addition, as a result of inter- 
Government reciprocity requirements, the Board has granted authority to a sub- 
stantial number of foreign air carriers to operate across the Atlantic. In 1946 
the first transatlantic foreign air carrier permit was issued. At present there 
are 10 foreign air carriers operating in this field. Furthermore, in connection 
with any needs for group movements by charter during peak periods, the Board 
has adopted its 1955 Transatlantic Charter Policy, which is designed to facilitate 
such movements. A copy of this policy is enclosed. A substantial number of 
flights have been authorized to other than the certificated transatlantic carriers 
under this policy. The Board is not aware of any acute needs across the Atlantic 
which are not now being met. 

With respect to Alaska, it is the Board’s understanding that the air trans. 
portation requirements to and from that territory are being adequately met 
by the certificated air carriers conducting air services to Alaska. In 1946 and 
1948, because of shipping strikes, the Board granted exemptions to Alaskan 
carriers to operate between the United States and Alaska to supplement the 
services of the then authorized United States-Alaska carriers. Since that time 
the Board has certificated two additional air carriers to provide air service 
between Alaska and the States. The four certificated carriers currently have 
a cooperative arrangement designed to avoid development of any freight back- 
logs such as those which have occurred in the past, particularly during stean- 
ship strikes. 

With respect to service to and from Miami, the committee is, of course, aware 
of the fact that two certificated air carriers provide such service along the east 
coast. The Board now has in hearing the New York-Florida proceeding, in 
which the question of whether any additional carriers should be certificated 
in this market is an issue. Should it be determined that the public convenience 
and necessity require further service, the Board will take whatever steps will 
be appropriate. With respect to service both to Alaska and to Miami, it should 
be noted that the irregular air carriers can provide service under their present 
authority to these areas should they conclude that traffic demands are not being 
met. Furthermore, the Irregular Air Service Investigation, Docket No. 5182, 
has directly in issue the question of the public need, if any, for supplementary 
service to that provided by the regularly certificated air carriers. 

31. Question. It is our understanding that in the Transcontinental Coach case, 
the Board turned down the applications for coach service by new carriers, one 
of the grounds for the decision being that the existing carriers could provide 
adequate coach service. It is true that the Board in prior cases had held that 
competitive service would be authorized even if existing carriers could provide 
adequate service? 

$2. Question. If so, why was this standard not applied in the Transcontinental 
Coach case? 

Answer. Looking at the Board’s decisions from an overall point of view, we 
believe that it is fair to state that the Board has followed the policy of cer- 
tificating the maximum amount of competition consistent with the sound de 
velopment of an air transportation system. 

In the Transcontinental Coach case, while the question of whether the exist- 
ing carriers were providing or could provide adequate coach service was CoD 
sidered by the Board it was not the controlling factor in the Board’s decision. 
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The applicants for service applied for authority to conduct a specialized type of 
service, namely, coach service. The question before the Board at that time, 
therefore, was not the pure question of adding another carrier to conduct air 
transportation, but the more complex question of deciding whether to certificate 
a carrier to perform the specialized function of providing coach service. 

While the Board has and does recognize coach operations as a distinct class 
of service, it is of the opinion that considering the problems involved it would 
not be desirable to subdivide the air transportation of passengers by having 
different carriers perform in different areas. 

Having made this decision the remaining question before us was whether to 
certificate the applicants for passenger service in these areas which represented 
some of the most desirable segments in the country. For the many reasons dis- 
cussed in the Board’s opinion it was our decision that while certain benefits might 
flow from granting these certificates, that on balance it would not be in the public 
interest to do this. 

Since that decision coach service has developed significantly so that today we 
can report that 67 cities with a total urban population of 55 million persons en- 
joy coach service. For the fiscal year ended June 30, 1955, approximately 6 
billion passenger-miles were flown in domestic coach service—an amount equal 
to the total-miles flown by the domestic industry only 6 years ago. 

33. Question. It is our understanding that the Board said that if existing car- 
riers did not provide adequate service, the Board would compel them to do so 
under section 404 of the act. Is it true that the Board in prior cases had held 
that it could not rely on administrative fiat to attain the objectives of the act 
but should rely on competition? 

Answer. In the Coach case the Board stated that “[we] shall expect, and 
require, certificated carriers to expand and develop aircoach services, subject 
to appropriate Board regulation and, where necessary to accomplish that end, 
we will exercise our statutory power to compel the required reductions.” It 
is true that the Board has consistently taken the position that administrative 
regulation or fiat is not a substitute for competition in achieving the purposes 
of the act. However, it does not follow from this, and the Board has never 
taken the position, that competition is to be authorized in unlimited amounts 
and in all situations, without regard to other considerations. Also, the Board’s 
statements do not carry with them anv implication that the Board is powerless 
to take action under section 404 to compel carriers to correct deficiencies in their 
services. The Board’s position has amounted to nothing more than recognition 
of the generally accepted proposition that while an administrative body can com- 
pel a carrier to render adequate service that will meet the minimum requirements 
of the act, competition can supply the spur to the development of services above 
that minimum level and of the maximum quality. 

34. Question. Why did the Board not apply that principle here? 

Answer. As is indicated above, there has never been any principle to the effect 
thxt the limitations on administrative power require the authorization of com- 
petition in all situations. In the Coach case, as in other proceedings, the Board 
balanced the numerous factors that enter into a determination of public con- 
venience and necessity and concluded that the competitive benefits that might 
flow from the new services would be outweighed by the harmful effects they 
would produce. In addition, the Board expressly found that there was already 
in existence competition between three or four carriers in the markets involved. 

35. Question. Did the Board ever take any subsequent steps to require more 
coach service? 

41. Question. What steps has the Board taken to assure that there will be 
adequate coach service by certificated carriers? 

_ (Since these questions appear to overlap to some extent, we have taken the 
liberty to combining the answers. ) 

Answer. To date, the Board has found it neither necessary nor desirable to 
institute formal proceedings looking toward requiring additional coach service. 
The reason for this is that the Board is charged with the responsibility of devel- 
oping air transportation and at the same time reducing the dependency of the 
industry upon subsidy and, therefore, it believed that more satisfactory results 
could be obtained on an informal basis by supplying the industry with guidance 
and encouragement at critical points in the coach service development. 
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Since the decision in the Trancontinental Coach-Type Service case, the Board 
has evaluated the coach experience several times and issued five public releases 
on the subject. (Copies are attached.) These releases indicate, in brief terms, 
the Board’s objectives in this area and in a general way the Board’s approach 
to the problem. 

As a result of the Board’s guidance and encouragement and the cooperation 
of the industry, there first took place a rather cautious probing of the coach 
market, followed by a much accelerated development until today when we can 
report that 67 cities with a total urban population of 55 million persons enjoy 
coach service. For the fiscal year ended June 30, 1955, approximately 6 billion 
passenger-miles were flown in domestic coach service, representing an increase 
of 34 percent over the previous year. It is interesting to note also that the 
6 billion coach passenger-miles flown in 1955 approximately equals the total 
passenger miles flown by the domestic industry only 6 years ago. 

In evaluating the results to date, an economic aspect of coach service which 
might not readily come to mind should be noted. The mere adding of more seats 
in a given type of equipment does not in itself make it economically feasible to 
reduce fares. For unless it is also possible to increase traffic roughly propor- 
tionately to the decrease in fares, the earnings of the carriers will be substantially 
decreased with the possibility of endangering the financial stability of the indus- 
try. Since segments or routes throughout the country differ materially in their 
cost characteristics due to length of hop and their traffic generating potential, 
it is clear that it was not possible without increasing the subsidy bill to quickly 
cover the entire Nation with coach service. 

36. Question. It is our understanding that within 3 months after this case, 
the Board permitted carriers to raise their fares by charging another dollar 
per passenger and instituting a general fare investigation. Is it true that this 
dollar increase will result in increased revenues to the carriers of about $30 
million a year? 

Answer. In April 1952, the Board permitted the carriers to add one dollar 
te the price of each ticket which had the effect of increasing short haul fares 
proportionately higher than long haul fares. It was estimated at that time 
that this fare change would result in increased revenues to the air carriers of 
approximately $16 million per annum, 

37. Question. Did the Board drop the general fare investigation? If so, 
why? 

Answer. Yes. The basis for this decision is set forth in Board Opinion 
E-7376, together with dissenting opinions dated May 14, 1953, a copy of which 
is attached. 

38. Question. Why hasn't the Board taken steps to lower fares? 

Answer. While the Board has not found it necessary to formally order a 
fare reduction, it has been the consistent policy of the Board to press for the 
lowest fares consistent with adequate service and a financially healthy in- 
dustry. 

In the Board’s coach policy statement of December 6, 1951, the carriers were 
required to reduce their offpeak coach fares from the then prevailing level of 
414 cents per mile to 4 cents per mile. In the same statement the carriers were 
encouraged to reduce their high-density coach fares below the prevailing level 
of 4% cents per mile. 

In its opinion dismissing the general fare investigation, the Board pointed 
out that there had been a deficiency in the development of coach service on 
shorter- and medium-haul segments. While the Board expressed its_ belief 
that coach service on these segments could be profitable, it recognized that be 
cause of the greater risks involved, the existence of an overall high level of 
earnings was necessary to provide the economic climate to induce the industry 
to move forward to extend coach service to these shorter and possibly less 
profitable areas. It pointed out that the 25 to 33 percent reduction in fares 
made possible by coach service would be of greater public benefit than the 
modest overall reduction in fares which might be justified by current earnings, 
and concluded that so long as the existing level of earnings resulted in an ag- 
gressive development and expansion of coach services the public interest would 
be better served by the encouragement of this development rather than by 
direct action to reduce the overall fare level. Under this policy coach volume 
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for the year ended June 30, 1955, reached 6 billion passenger-miles, equal to 
the total volume produced by all domestic carriers in 1949, only 6 years ago, 
and coach service has been extended to some 55 million people in 67 cities. 

In addition, the Board’s hold-the-line policy which places a heavy burden upon 
carriers seeking fare or rate increases has for the last several years been effective 
in practically eliminating upward charges in fares and rates. 

The results of all these policies can best be assessed by examining the average 
vield from airline fares over a period of years and comparing the series with 
price indexes generally, and more particularly with the behavior of fares in other 
fields of transportation. 

39. Question. It is our understanding that in the Transcontinental Coach case 
the Board said that granting of the applications would seriously disrupt the de- 
velopment of a sound air-transportation system. It is true that the Board in 
certificate eases has traditionally given consideration to granting part of the 
applications of some of the applicants. 

Answer. In the Coach case the Board stated that “(we) cannot escape the 
conclusion, therefore, that the introduction of new carriers, operating unlimited 
aircoach services as here proposed, would constitute a serious threat to the future 
orderly progression toward cheaper air transportation for the Nation as a whole.” 
It is true that under section 401(d) of the act the Board has authority to grant 
“the whole or any part of the transportation applied for” in a certificate applica- 
tion and that in numerous instances it has made awards that represented less 
than the total authorization by an applicant. 

40. Question. Why didn’t it follow this procedure in the Transcontinental 
Coach case? 

Answer. The Board did follow this procedure and expressly recognized that 
while the evidence presented by the applicants was directed primarily to estab- 
lishing a need for unlimited coach services, the applications could also be deemed 
to include a request for coach services limited as to frequency and regularity. 
However, the Board pointed out that to the extent the applications included a 
request for limited service they raised issues differing substantially from the 
issues raised by the proposals for unlimited authority; that it had recently in- 
stituted a proceeding, the Large Irregular Carrier Investigation, in which one 
of the issues was whether there is a need for services in addition to, and sup- 
plemental to those of the certificated carriers; and that such proceeding would 
provide a forum for a thorough examination of the problems related to irregular 
or limited air transportation. The Board therefore deferred the applications in- 
sofar as they sought limited authority. 

41. Question. What steps has the Board taken to assure that there will be ade- 
quate coach service by certificated carriers? 

(See answer to question 35.) 

42. Question. How do the fares charged by certificated carriers compare to 
the charges for coach service by noncertificated carriers? 

Answer. The noncertified carriers do not designate fares as “coach,” but pub- 
lish fares designated as “Deluxe,” “Standard,” “First Class,” “Second Class,” and 
“Third Class.” While the certificated carriers publish standard and coach fares, 
there is little uniformity in the publications of the noncertificated carriers. 
Some noncertificated carriers publish only 1 class of fares while others publish 
2,3, or 4 types or classes of fares. 

To make a comparison between the fares of the certificated and noncertificated 
carriers, 11 pairs of points have been selected. Approximately 80 percent of the 
total passenger-miles reported by the nonscheduled carriers for their domestic 
operations are between these points. 

_ The table in appendix A shows the standard and coach fares of certificated car- 
riers and the range of noncertificated carriers’ fares. For detail of fares of 13 
large nonscheduled carriers, see appendix B. The Board has no information as 
to which fares of the nonscheduled carriers have greater or less significance in 
the movement of traffic. 
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APPENDIX A 


Table showing standard and coach fares of certificated carrier and range of 
fares published by the nonscheduled carriers between the designated points 


1-way fares Certificated carriers Nonscheduled carriers 


Between— ! Standard Coach Lowest Highest 
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! Night coach fares. 
? Day coach fares. 


Note.—This table does not include promotional fares such as the $160 30-day limit round trip excursion 
fares recently established by the certificated carriers for transportation Mondays through Thursdays be- 
— Los Angeles and San Francisco on the one hand, and New York, Philadelphia, and Washington, on 
the other. 





A anmmarnee tL 


ne 


wasessnenceesen=-""°OC) HOU NEY OGL 
oe ee ae ee ee -"""SSBpD pz 
i aS a eee ae 

:Ouy ‘Seu y A1n3U98D YIeTIUOA J, 
ee ee ee ae 


507 


s3sss 


338 


:0UY ‘SeUTAyY [VUOTWeN-SuBly, 


SSBIO 4ST 
‘SABMITY UBOLJoUl y-SuBly, 
~roo--s""OUT ‘SOUl[APy UVYSV[ y-suBly, 


~wwmene=="="--OT ‘SOUILITY 02189 BuTzey 
Toseene Tee SSUlO 4ST 


:q10dsuely, Wy reynsupaeg 
eee eee ee ee “SSUIO PZ 


SSUIO 4ST 
200TALg Ty yomsuo yy 


INDUSTRIES 
8S 888888 88 | 
S% s88see Se | 
SS s8288 S38 38 


$8 Sss8sss8 Sse 
SSsss Soi S48 SSB S¥RSES SHE SHE 


8 


a 
5 
S 
jw 
a 


SSvIO 4ST 


*ysodsueiy, yy o19ydstmey7 
SSBIO PE 


S23 FZ SESSRS SES SSF FHSS 


3s 


Sédsg Sad se 
~o 


IN 
388 


8 


%6 6 SSUlO 4ST 
SOU] ‘SOUTLITy Seye’] Wwe 


ouy ‘SABI y [ese 


£353 


ss 88 
34 


02 ‘II 


8 


66 6 
96 6 


$ssss 888 888 
S823S83 8323 $2 


88s 
eSSS 5 


SSBLO 4ST 
py] “qaodsuviy, apy Aolin 


dio, soueuly oy 


38 

3% 
2 
g 
s 
< 
an 


02 ‘TIS { 


MONOPOLY PROBLEMS 


oospuelg oospoueig | Bydjepe | 410, MON 
ueg yseyy, pue | ueg a pgs 
pue sojosuy sojesuy 
sek aN 410X MON sO’'T 80’, sO’T SIO] LIVO 


77632—57—pt. 1, vol. 1 


—u90M49q SeIBy AGM-1 


S191LLD9 paynpayssuou fo saiDyq 
@ XIlanaday 





508 MONOPOLY. PROBLEMS IN REGULATED. INDUSTRIES 


43. Question. What steps has the Board taken to assure that the Big Four 
will not continue to obtain an increased proportion of the domestic trunkline 
business? 

Answer. The Board attempts at all times to strengthen all route systems, 
It does not. and.should not act to reduce any carrier’s opportunity to grow, 
It should and does attempt to obtain an appropriate balance in economic op- 
portunity among carriers to the extent consistent with the paramount objec. 
tive of supplying the public need for air service. 

During the calendar year 1938, the year that operations under the Civil Aero- 
nautics Act were inaugurated, the Big Four carriers accounted for 82.9 percent of 
all the revenue passenger-miles produced by certificated domestic air carriers, 
By the end of the year 1946 this participation in the total domestic market had 
been reduced to 68.3 percent. However, for the fiscal year ended June 30, 1955, 
the most recent period available, the Big Four carriers produced 74.5 percent 
of the total number of passenger-miles carried by certificated domestic air 
carriers. Although this latter figure is somewhat greater than that shown for 
1946 it is still considerably less than the 82.9 percent participation for 1938. 

The nature of the routes of the Big Four carriers, of course, gives them oppor- 
tunity to develop large traffic volumes by tapping major pairs of metropolitan 
centers, particularly those of long-haul characteristics where air travel has 
more distinct time advantages over surface travel. It is in these long-haul 
markets that coach-type service is more readily and economically developed 
thus adding to the disparity in volumes produced in these markets as opposed 
to the smaller-ones. The fact that the Big Four carriers’ route systems are made 
up of predominantly major pairs of metropolitan centers has led, in part, to the 
pioneering and extensive development of coach-type service by these carriers. 
This predominance of low-fare service is one of the factors to be taken into con- 
sideration in the growth of participation since 1946 from 68.3 to 74.5 percent by 
thé Big Four carriers, 

To a growing extent, however, the Big Four have been subject to competition 
which has been authorized by the Board in large markets—not only competition 
from each other but from other carriers. Since 1940 competition by small- and 
medium-size carriers in the top 100 domestic markets has been authorized by 
the Board on more occasions than has competition by Big Four carriers. 

The current area cases—the Denver Service case, the Additional Southwest- 
Northeast Service case, and the New York-Florida case, to mention those now 
beyond the hearing stage, raise additional possibilities of competition for the 
larger carriers. The Board cannot, of course, indicate what its attitude to- 
ward any of these cases may be. It is obvious, however, from the nature of 
these cases that new or additional competition for segments of the larger car- 
riers is a major issue. 

In this connection it should be pointed out that in the Board’s recently pub- 
lished decision in the New York-Chicago case the Board granted substantial new 
route authorizations to Capital and Northwest Airlines, two of the medium-size 
earriers, which should make these carriers significant competitors in several of 
the larger traffic markets in this area. This added competition should become 
a factor in reducing the percentage participation of the Big Four carriers in the 
total domestic air market. 

Mention should be made also of other efforts by the Board by way of mergers 
and interchanges to increase the opportunity of smaller or medium-size carriers. 
Every interchange operated in domestic service has at least one medium- or small- 
size carrier as one of the interchange partners, thus increasing their opportunity 
to develop traffic by means of improved one-plane service. Through approved 
mergers the Board has also permitted the combination of four of the smaller 
medium-size carriers to form two larger carriers with a consequent increase in 
their financial strength and hence their ability to compete with the Big Four and 
other larger carriers. 

44. Question. Is it true that the Board has issued an order putting out of 
business the only major applicant for new domestic trunkline passenger routes 
in cases now actively being processed on the Board’s docket? 

Answer. We assume this question has reference to the group of irregular ait 
carriers that have been operating under the name of North American Airlines. 
On July 1, 1955, after notice and public hearing, the Board concluded (order 
No. E-9448) that certain companies comprising the so-called North American 
group and certain individuals connected with them had knowingly and willfully 
violated the act and the Board’s regulations and directed that the letters of 
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registration of the aix carrier respondents be revoked and that all of the respond- 
ents cease and desist from violating the act and the Board’s regulations. There- 
after, the Board’s on its own initiative, stayed the cease and desist provisions 
of its order and, subsequently, the United States Court of Appeals stayed the 
revocation aspects of the Board’s order pending disposition by the courts on the 
merits of the carrier’s appeal from the Board’s revocation order. 

45. Question. If this is done, is there any practical possibility of any new 
carriers being,certificated into the passenger trunkline business in the foresee- 

ture? 

eee In view of the length of time that must necessarily elapse before final 
decision by the court in the appeal referred to in question 44, a final decision on 
the question of whether the North American carriers will ultimately be put out 
of business will, in. the nermal course, take a considerable period of time. In 
the interim, the Board will continue to process and dispose of the applications of 
the North American group for certificate authority in the same manner that it 
disposes of the applications of any other applicant. On September 1, 1955, the 
Board in the New York-Chicago Service case (order No, E-9537), denied the 
North American group’s application for a certificate authorizing it to conduct 
services between certain points in the New York-Chicago area on the grounds 
that the services proposed are not required by the public convenience and neces- 
sity and that the applicants had not established within the meaning of section 
401 that they were fit, willing, and able to perform the services applied for and 
to conform to the provisions of the act. North American’s applications for 
certificate authority that are now consolidated into other Board proceedings 
will also be decided on the basis of the public convenience and necessity standards 
of the act on the records in the individual proceedings. 

Even assuming that the North American group is not awarded certificate 
authority in any of the proceedings to which it is now a party and that its exist- 
ing authority is ultimately revoked, it could not be said that there is no practical 
possibility of any new carriers being certificated into the passenger trunkline 
business in the foreseeable future. So far as the position of the North Ameri- 
can group is concerned, their situation involves special circumstances since, as 
the Board found in the New York-Chicago Service case, the group and certain 
of its officials have been guilty of knowing and willful violations of the act. How- 
ever, it is possible that a new group will assemble an organization and will 
establish that it should be certificated to engage in trunkline passenger services 
or some existing smali operator not now in the trunkline business may through 
a series of awards evolve into a trunkline passenger carrier. Whether this will 
actually occur will depend on the matters presented in the proceedings in which 
such authorizations are sought. In any event, an answer to the question of 
whether new trunkline passenger carriers will be certificated does not depend on 
the outcome of the North American compliance proceeding or on the action taken 
on the North American group’s pending certificate applications. 

46. Question. Has the Board approved agreements among carriers setting 
standard commissions to be paid by travel agents? 

Answer, Yes. These agreements, between the domestic carrier members of 
the Air Traffic Conference (ATC) and between the United States international 
carrier members of the International Air Transport Association (IATA), were 
approved inasmuch as it was and is the opinion of the Board that such agree- 
ments tend to prevent competitive abuses and to foster sound economic conditions 
in air transportation, and did not appear to be adverse to the public interest. As 
early as 1883, the Interstate Commerce Commission disapproved the payment of 
commissions to agents (2 ICC 471). The Board action, however, recognized that 
agents render a service in air transportation, but determined that it was not 
adverse to the public interest to permit the establishment of standard commis- 
Sion rates by industry action. 


47. Question. Do these agreements permit the carriers to limit the number of 
travel agents? 

Answer, Yes, Under these agreements the air carriers have the powe - 
lective action to limit the number of travel agents. Prior to the ete —. 
eee a large portion of these agencies were mere order-takers, such as 
aaa porters. In addition to the elimination of such nonproductive agents, collec- 

ve industry action makes it possible to limit the number of travel agents in each 
ae to economic levels. The Board did not find such agreements to be adverse 
is e public interest, inasmuch as such collective action would tend to prevent 

petitive excesses on the part of air carriers in bidding for travel agents, which 
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might eventually result in higher passenger rates and in increased subsidy pay. 
ments. In addition, such limitation of the number of travel agents by areas pro- 
tects the approved agents from unbridled competition from other travel agents 
and thus promotes the financial stability of such agents. 

48. Question. Do these agreements prohibit travel agents who sell the tickets 
of the certificated carriers from selling tickets of any carriers who, charge a 
lesser fare? 

Answer. No. The Board disapproved resolutions which proposed to prohibit 
IATA agents from selling tickets on non-IATA international carriers at fares 
below those charged by IATA members by order No. E-5083 dated January 26, 
1951. No such ATC resolution has been proposed by domestic carriers. 

49. Question. Is it true that the Board has approved agreements of inter. 
national carriers entered into at IATA conferences which limit agents who may 
sell tickets on carriers certificated for international air transportation? 

Answer. Yes. The Board did not find it to be adverse to the public interest 
to permit the United States international carrier members of IATA to limit the 
sale of transportation over their own lines to persons who were approved as 
IATA travel agents, inasmuch as the Board is of the opinion that such collec. 
tive action prevents wasteful and uneconomic practices on the part of air car- 
riers in bidding for agency servicecs, and promotes economic stability in the 
agency field. 

50. Question. Do these agreements provide for maximum commissions to 
agents? 

Answer. Yes. The Board has approved an IATA resolution which requires 
an IATA agent to agree not to accept a higher rate of commission from a non- 
IATA carrier than he would receive from a member, because it would avoid 
competitive bidding among the carriers for agency services, would foster sound 
economic conditions and promote more economical and efficient services, with- 
out impairing competition between air carriers. An ATC resolution, however, 
which proposed to prohibit ATC agents from accepting a rate of commission 
from non-ATC carriers higher than that paid by ATC members was disapproved 
by the Board on April 30, 1952, and May 27, 1952 (orders Nos. E-6376 and E- 
6466), because of the lack of strong and impelling reasons as to why the domes- 
tic carriers should be granted antitrust immunity with respect to these pro- 
visions. The different treatment of these agreements stems from two facts: 
First, travel agencies generate a substantial portion of total international ticket 
sales, but only a minor portion of domestic ticket sales. Second, the Board 
has the power to regulate domestic passenger fares and is in a position to con- 
trol any ultimate uneconomic effect that such competitive advantage on the part 
of the non-ATC carriers might have on domestic fares, but does not have the 
authority to regulate international fares. 

51. Question. Do these agreements limit the number of agents which may be 
used by certificated carriers? 

Answer. Yes. However, there is no limit to the number of agents which 
may be used by the individual certificated carriers, except for the requiremert 
that all agents used by the carriers must be selected from the IATA agency list. 

52. Question. Is it true that these agreements which have been approved by 
the Board provide that any agent who becomes a general agent for a non-IATA 
carrier cannot sell transportation for an IATA carrier? 

Answer. Yes. The Board recognized that disapproval of this agreement, 
along with the agreement establishing maximum commission rates from nob- 
IATA carriers, would give non-IATA carriers an unfair competitive advantage 
since it would be more advantageous for an IATA travel agent serving as 4 
general agent of a non-IATA carrier to sell transportation over the non-IATA 
carrier wherever possible. However, a similar ATC resolution was disapproved. 
inasmuch as the Board has the power to regulate domestic passenger fares ani 
could prevent any ultimate uneconomic effects on tariff levels as a result of any 
competitive advantage enjoyed by the non-ATC carriers in this respect. 

53. Question. Has the Board made any attempt to determine whether officers 
of air carriers have been able to earn substantial personal profits through the 
exercise of stock proxies? 

Answer. Yes. The Board has kept itself generally informed in the matter of 
stock options voted to air carrier officers and has knowledge of the fact that sub- 
stantial personal profits have been realized by several air carrier officers throug) 
subsequent exercise of such options. However, although such authority has bee? 
requested of the Congress, the Board does not have the power to regulate the vot 
ing of such options by air carrier stockholders. Under its ratemaking power, 
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of course, the Board can disallow any operating expense in the unusual event 
that such expense is occasioned by stock options, as was done in the All-Ameri- 
can Rate case, order No. 1068, or disallow any resulting excessive capital cost in 
determining a proper rate of return element to be applied in fixing rates, although 
excessive capital costs so occasioned have not been confronted in any rate case 
0 date. 
' 54. Question. Do the Board’s records show the extent to which stock proxies 
were exercised in the period 1953 and 1954? If so, please show the facts. 
Answer. No. However, the CAB Form 41 reports of the carriers furnish the 
Board with information on stock options voted to officers as well as the unexpired 
stock options outstanding at the end of the calendar year. From these reports, 
as well as from information obtained by audit of air carrier books, the Board is 
substantially informed with respect to stock options voted to air carrier officers. 
In addition, corporations whose securities are listed on stock exchanges, includ- 
ing most of the United States trunk and international carriers, must report in- 
formation on the exercise of stock options by officers to the Securities and Ex- 
change Commission, and the Board avails itself of such information when nec- 
essary for verification purposes in particular instances. The Board’s records 
since 1945 show the following information relative to major stock options voted 
to air carrier officers : 


Carrier Officer Option Disposition 


| 
| 


American President | 250,000 shares, at $11.70. -- Ne conyeiand. Expired June 1, 


.-| 50,000 shares, at $11.70.__._| Option exercised, prior to Dec. 
| | $1, 1954, of whieh 44,000 shares 
were acquired in fall of 1954, when 
price averaged $22 per share. 
Pan American __-_.._|.....do.............| 75,000 shares, at $8.375_.._..| Outstanding at Dec. 31, 1954. 
D Vice presidents (6).; 15,000 shares, at $8.375. 0. 
President ._._......| 2,817 shares, at $11_..._....| Exercised in 1951. 
“a | 10,000 shares at, $22.875_ _._| Outstanding at Dec. 31, 1954. 
a ..| 10,000 shares, at $11.25.__ _- Do. 
.| President_._.....-.| 20,000 shares, at $12.12 Do. 
Former president..; 25,000 shares, at $14.37____- i Do. 
| President __._____|, 10,000 shares, at $5.50._____| Exercised prior to Dee. 31, 1952. 
Chairman, execu- | 7,500 shares, at $5.50.___.__.; 900 shares outstanding at Dec. 31, 
tive committee. } 1954. 
| Vice president- 7,500 shares, at $5.50_.___- | $20 shares outstanding at Dec. 31, 
treasurer. | 1954. 
President | 5,000 shares, at $8.19.._._...| 4,000 shares outstanding at Dec. 31, 
| 1954. 
| 


i 





In addition to the above, stock options have been voted to officers and employees 
by Eastern and National, but in blocks not exceeding 1,500 and 2,000 shares, 
respectively, and in both instances the president or principal executive officer 
was excluded. As well, the stockholders of Trans-World Airlines have voted 
1,800 shares to each of its two principal officers. In these instances, however, 
where large blocks were not voted to individual officers, the Board has made 
no attempt to further inform itself.as to the actual exercise of such options. 


CAB Issues CoacH PoLticy STATEMENT 


OcToBer 5, 1953. 


The Civil Aeronautics Board today issued the following policy statement con- 
cerning coach services of the certificated domestic airlines: 


COACH POLICY FOR THE CERTIFICATED DOMESTIC CARRIERS 


In anticipation of the December 31, 1953, expiration date on domestic coach 
tariffs, the Civil Aeronautics Board has completed a review of domestic coach 
operations. 

This review indicates that such operations have been profitable and have con- 
tributed significantly to the growth in total air traffic while apparently causing 
little net diversion from other services. In view of these facts the indefinite 
extension of existing coach services at fares no higher than those now in effect 
will be permitted without further review. 
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The following existing restrictions, which appear to be essential to distin- 
guish coach from first-class services, should apply to any extensions of existing 
coach services as well as to any new coach services 

(a) Limitation of hours of departure for offpeak (night) coaches. 

(>) A minimum seating density reasonably related to the safe carrying capac. 
ity of the aircraft for coach service not restricted as to hours of departure. 

Minimum seating densities for coach aircraft used in coach services as fol- 


(c) No free food service except for coffee or similar beverages on both services, 

However, in view of the extensive experience with coach services, the previous 
requirement that coach tariffs earry specific expiration dates will not be con- 
tinued and special coach reports will not be required after January 31, 1954. 

It appears that while there has been a substantial increase in coach traffic 
since the issuance of the board’s coach policy statement in December 1951, a 
large part of this increase represents more intensive development of existing 
coach services rather than extension of coach service to new points and routes. 
The Board believes that the continued development of an adequate air trans- 
portation system requires the extension of coach services to new points and over 
new routes, in addition to the expansion of existing services. 

In view of the success of present coach fare levels in producing profitable 
operations and significant traffic growth on existing coach services, serious 
consideration should be given to applying such fare levels to any proposed new 
services. However, it is recognized that some new coach services may appear 
marginal and that a greater degree of flexibility may be necessary to make it 
possible for carriers to offer these services. 

Accordingly, fares for new coach services will not be subject to specific cents 
per mile ceilings. Subject to the general requirement that a proposed fare shall 
not disrupt the coach fare structure in the area concerned and shall conform 
to the statutory standards applicable to fares, the only specific requirement which 
will apply to a fare for a new coach service is that it must not exceed 75 percent 
of the corresponding first-class fare. The Board believes that a 25 percent differ- 
ential is the minimum to reflect adequately the cost differences between the 
services, maintain an adequate fare distinction, and provide the necessary incen- 
tive to generate additional traffic required for an economically sound service. 

Where operational reasons require a carrier to use a high density aircraft on 
a first-class schedule, a rule requiring a refund of the actual fare differences 
when there is an applicable coach tariff, and a fixed percentage refund (25 
percent) where there is no applicable coach tariff appears sound and reasonable. 
The carriers are, therefore, urged to give the most careful consideration to the 
feasibility of adopting such a rule and amending their tariffs to so provide. 


BoarD SUSPENDS NEW YorRK-PUERTO Rico Arr CoacH TARIFFS 


Marca 3, 1952. 


The Civil Aeronautics Board today ordered the suspension and investigation 
of air coach tariffs filed by Eastern Airlines, Inc., and Pan American World 
Airways, Inc., between New York and San Juan, P. R. The present coach fare of 
$64 will expire on March 25, 1952. 

The Board emphasized that it took action suspending the tariffs with the 
greatest reluctance, and that it expects both Eastern and Pan American to act 
promptly to amend their tariffs to permit the continuance of the present success- 
ful Puerto Rican air coach service. The Board stated that special permission 
will be granted to make any necessary tariff amendments. 

The Board emphasized that it was suspending the Eastern and Pan American 
tariffs solely because they failed to clearly specify the use of high-density seating 
aircraft which the Board considers essential for an economically sound low-fare 
coach service. The Board pointed out that while the 60 minimum seating 
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specified in the present tariffs appears adequate for the DC-4 type aircraft which 
were originally used in the Puerto Rican coach service, it is too low for an 


economically sound operation with the Constellation aircraft now in use between 
New York and San Juan. 


Boarp Suspenps Arr Coacu TARIFrs 


FEBRUARY 27, 1952. 


While reaffirming its belief that the domestic air carriers should move 
actively forward to extend and expand coach services, the Civil Aeronautics 
Board today announced that because of the carriers’ failure to reduce offpeak 
coach fares to 4 cents per passenger-mile or to specify sufficiently high seating 
density for day coaches, it had ordered the suspension and investigation of 
the tariffs filed by Capital, Eastern, National, Northwest, United, and Western 
to extend their coach services beyond their present expiration date of March 31, 
1952. 

This action, the Board stated, was taken only because the filings failed to 
comply with the Board’s policy on coach service which had been designed 
to insure economically sound coach service at reasonable fares. The filings 
of Capital, Eastern, and National were suspended because they proposed fares 
of more than 4 eents per mile for offpeak (night) coaches. Since this type 
of service makes use of otherwise idle equipment, facilities, and personnel. 
the Board in its coach policy statement tentatively concluded that because of 
the resultant cost savings a reduction of the fares to or below the 4 cents level 
would be reasonable. 

United and Western’s filings as well as some of those of Northwest specified 
fares of more than 4 cents per passenger-mile for both night and day coaches. 
For technical reasons it was necessary to suspend the entire filing although 
the fare level was objectionable only as applied on night eoaches. The re- 
mainder of Northwest’s filing was suspended because the seating density 
specified was less than that which the Board in its policy statement had tenta- 
tively determined was required for an economical sound coach operation. 

The Board pointed out that the suspension in the case of National which 
had already filed some night coach fares at or below 4 cents per passenger- 
mile was a purely technical matter, since National had indicated that it would 
file its remaining night coach tariffs at or below the 4-cent level. 

The Board expressed the hope that the other carriers would also promptly 
revise their filings to conform to the coach policy. It stated that it would grant 
special permission to make any necessary revisions. 


CAB Approves IATA Nortu ATLANTIC TourRIst FARES 
Fesruary 14, 1952. 


The Civil Aeronautics Board today released an order which grants 
approval for the operation of low-fare tourist air service across the North 
Atlantie during the 1952 summer traffie season. 

The tourist service proposal which had been under consideration by the 
Board was developed at a special meeting of the International Air Transnort 
Association (IATA) * held in Nice, France, during November 1951. Prior to 
the meeting, the Board, in a letter to the United States air carrier members of 
IATA released on November 13, 1951, expressed its hope that a tourist program 
could be agreed upon and inaugurated prior to the summer of 1952, and sne¢- 
gested a base fare for such service of $265 one-way between New York and 
Tendon, with discounts for round trips of 10 percent in the, “on-season” and 
25 nercent in the “off-season.” 

The proposal agreed upon at the Nice meeting, and which was approved by 
the Board today, provides for a year-round one-way tourist fare between New 


1An association of all international trunkline air carriers which, subiect to the approval 


of the various governments concerned, establishes fares by agreement for international air 
ces. 
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York and London of $270, and round-trip fares of $486 during the months of 
April through October, and $417 in November through March. These rates 
compare with present first-class “on-season” fares of $395 one-way and $711 
round trip. 

The service is to be inaugurated on May 1, 1952. Most of the carriers engaged 
in transatlantic service plan to use their largest and most modern aircraft 
on tourist flights. However, the seatin gdensity of each airplane will be sub- 
stantially higher than is operated in regular service, and meals will be charged 
for at compensatory rates. 

The Board expressed its complete satisfaction with the results achieved at 
the Nice conference, and complimented the carriers concerned upon the en- 
thusiasm and spirit of cooperation which made agreement upon this new type 
of service possible. 


DECEMBER 6, 1951. 


The Civil Aeronautics Board today issued the following policy statement con- 
cerning coach services of the certificated domestic airlines: 


COACH POLICY FOR THE CERTIFICATED DOMESTIC CARRIERS 


Since the general authorization for the existing pattern of coach services of 
the certificated domestic carriers expires on March 31, 1952, the Board has made 
a comprehensive review of these services to determine whether they are eco- 
nomically justified and to establish the basic policies which should govern in 
the future. 

The Board has the dual obligation to develop air transportation but at the 
same time reduce the dependency of the certificated carriers upon Federal sub- 
sidy. Therefore, authority to conduct unlimited coach operations has been 
withheld pending the compilation of economic data absed upon operations over 
an extended period of time. 

It is the Board’s considered opinion that coach operations to date have con- 
clusively demonstrated their economic soundness and that the certificated do- 
mestic carriers should promptly and substantially expand their coach services 
using aircraft with high passenger-carrying capacity (high density coach). 
Of particular significance at this time of equipment shortage is that conver- 
sion of aircraft from the standard seating installations into coach configuration 
results in at least a 25-percent increase in capacity. 

It is apparent that the maximum development of civil aviation in the United 
States, as contemplated under the Civil Aeronautics Act, will not be realized 
until such time as air travel is placed within the economic reach of the great 
majority of the traveling public. High density coach service offers a sound 
means of accomplishing this objective, improving the economic stability of the 
certificated domestic carriers and reducing the dependency of these carriers upon 
Federal subsidy. 

It is the Board’s firm opinion that the high density coach service offers maxi- 
mum opportunity to the certificated domestic carriers to provide low fare air 
transportation at a profit level as high as that which can be obtained from 
standard fare operations using the same aircraft but with fewer seats and free 
meal service. The substantial cost savings which are possible through the full 
exploitation of the carrying capacity of the modern 4-engine aircraft types make 
possible substantial reductions in fares for coach services compared with first- 
class services. 

Therefore, the Board will encourage proposals by the certificated domestic 
carriers to increase the scope of high density coach operations and to reduce 
the fares charged for coach service below the present general minimum of 4% 
cents per passenger-mile. 

The only restrictions that the Board will impose on high density coach opera- 
tions will be the following: 

1. Minimum density for each aircraft used in coach service as follows: 
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Minimum seating density for other aircraft types will be established in con- 
nection with specific carrier proposals. It should be noted that the above 
minimum seating densities represent the minimum from an economic standpoint, 
while the maximum will be predicated on safety considerations. 

2. No free meal service except for coffee or similar beverages. 

It has also become evident that low-fare operations can be justified on the 
basis of more effective offpeak utilization of aircraft, facilities and personnel, 
as distinguished from high density coach operations. It has been demonstrated 
that a greater overall profitability may be realized by operating equipment 
through offpeak hours, thus insuring more effective utilization of facilities and 
increased passenger revenue. 

While the offpeak operations should not be considered in the same category 
as high density coach operations, they do represent low-fare services which are 
desirable both from the standpoint of the public and effective airline operations. 
The provision for offpeak services also provides a significant increase in the effec- 
tive passenger lift of the domestic fleet. 

The low-fare offpeak services, however, are by their very nature limited to the 
utilization of facilities which exist primarily for other services and cannot there- 
fore be expanded beyond the point where they are truly offpeak. The Board 
desires to encourage the most effective utilization of facilities, increase the total 
lift of the certified domestic airlines, and at the same time encourage the lowest 
possible fares consistent with sound economic support. In order to achieve 
maximum load factors on the offpeak schedules, which generally entail rela- 
tively inconvenient hours of departure, the Board believes that the fare level 
for these services should not exceed 4 cents per passenger-mile. 

The Board will encourage proposals to establish offpeak services subject to 
the fare restriction mentioned above, and with the restriction against free meal 
service. However, with respect to low-fare offpeak services, the Board will not 
require utilization of high density aircraft, although the use of such aircraft 
whenever operationally feasible will be encouraged. 

Where carriers submit proposals for new low-fare offpeak services, they will be 
required to demonstrate that the proposed services are in fact offpeak, since the 
general limitation of the hours of departure to the hours between 10 p. m. and 4 
a. m. does not in itself demonstrate that a particular flight is offpeak. 

The carriers will be expected to furnish adequate justification from both a cost 
and a traffic standpoint for proposals with respect to high density coach services 
and low fare offpeak services involving: 

(a) Changes in fare levels. 

(b) Service to segments not now receiving such service. 

(ce) Service to new points. 

Justification will not be required for additional schedules on segments and to 
points now receiving coach or low-fare offpeak services. Each coach or low-fare 
schedule must be properly identified in the published tariff. 

Since this coach and low fare policy represents a sharp departure from existing 
operations, all related tariffs must carry an expiration date not later than Decem- 
ber 31, 1953. The carriers will be required to furnish special reports concerning 
traffic and revenue from these services in order that the Board may continue to 
study the impact and effectiveness of these services. 

The Board is cognizant of the problem created by passengers with confirmed 
reservations and tickets who neither utilize the confirmed space nor give the air 
carriers advance notice of cancellation prior to flight departure time. During the 
current period of limited equipment and capacity and the related high load factors, 
this ‘no show” problem involves a serious economic waste. 

Under these circumstances, the Board believes it is desirable for the certificated 
domestic carriers to include in their published coach tariffs appropriate provisions 
for a cash penalty in the event that the passenger failed to notify the air carrier 
of cancellation of space within a reasonable period prior to scheduled departure 
time. The Board at this time regards a 10 percent penalty as a reasonable 
charge for failure to cancel. 
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UNITED STATES OF AMERICA, CIVIL AERONAUTICS BOARD 
Washington, D. C. 
Docket No. 7099 
1955 TRANSATLANTIC CHARTER POLICY 


Decided: May 20, 1955. 
OPINION 
By THE BOARD: 


Because of our concern with the possible need for a greater flexibility in our 
charter policy, we set down’ for oral argument the question of the extent, if any, 
to which our existing transatlantic charter policy should be modified. We have 
heard oral argument’ on this matter, After thorough consideration of the facts 
and argument presented by numerous interested persons, we have concluded that 
the public interest requires a liberalization of our policy in this area. This 
liberalization will make it possible for groups of people who would not otherwise 
be in a position to do so to obtain the advantages of foreign travel so helpful 
to the development of better international understanding. 

Obviously, in making any such change it is necessary to proceed cautiously and 
on an experimental basis so that in providing greater opportunity for charter 
movement we do not jeopardize the existing scheduled transatlantic services 
which are basic to an adequate air transportation service. Moreover, substan- 
tial aspects of the charter problem are in issue in the Irregular Air Service 
Investigation, Docket 5132, and the decision therein may call for revisions in the 
policy now adopted. For these reasons, the present policy is primarily intended 
for the summer season of 1955, with the thought that from the experience during 
that period and as a result of the decision in Docket 5132 necessary revisions 
will be made thereafter. 

The Board has heretofore followed the policy of limiting the grant of exemp- 
tions for the conduct of transatlantic charter flights chiefly to cases where (1) 
regularly authorized carriers were unable or unwilling to provide charter service 
at established charter rates (hereinafter called right of first refusal); (2) 
charter was essential to the success of the movement; and (3) the proposed 
traffic involved charters as defined in section 207.1 of the Economic Regulations, 
and did not involve indirect air carriers. Section 207.1, in substance, prohibits 
the offering by a direct air carrier of “charter” services to individual members 
of the public, and the performance by a direct air carrier of “charter” services 
for an indirect air carrier, promoter of “charter” groups, a ticket or travel agent, 
or for persons paying for such “charter” services an amount aggregating in 
excess of the direct carrier’s duly published charter rate. 

We believe that under the Act we have a responsibility to make possible 
the movement by charter of legitimately derived groups of transatlanic 
passengers by air at fair and reasonable rates and in accordance with the 
needs of the public. We are therefore abolishing the present restrictive re- 
quirement for exemption that charter be essential to the success of the 
movement, and are eliminating the right of first refusal by the regular car- 
riers where charters are for the account of one entity (other than for an in- 
direct air carrier) or for furloughed military personnel. In carrying out this 
responsibility, however, we must balance it against any conflicting responsi- 
bilities inherent in promoting the maintenance of a sound scheduled serv- 
ice which is a basic requirement of an adequate air transportation system. 
Thus, a liberalization of our policy in the granting of exemptions for trans- 
atlantic charter service carries with it the potentiality of adverse effects upon 
the scheduled services of the regularly authorized transatlantic carriers. To 
minimize this possible danger, we are retaining the definition of charter con- 
tained in Part 207, and are adding thereto new provisions relating to the 
activities of promoters, indirect air carriers and ticket agents. We are also 
including other substantial safeguards for the protection of the public and the 
regular air carriers. 


1 Order E—9091, adopted April 13, 1955. 
?On April 29, 1955. 
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Specifie aspects of the Board’s new charter policy are outlined below: In- 
dividual Exemptions Required. The Board has concluded that broad or gen- 
eral exemptions for an entire season should not be granted but that, as here- 
tofore, exemption applications covering specific proposed charter movements 
ve filed. This procedure shall apply to all air carriers and will give the Board 
continuing control resulting from a review of the merits of each application 
and will, in addition, give it the benefit of the views contained in answers 
to the application that might be filed by interested parties. 

“Charter essentiality” test eliminated.—In the past, in considering the eligi- 
bility for exemptions of proposed charters, the Board has considered the factor 
of whether movement by charter was essential to the successs of the move- 
ment. This test has had the effect of unduly restricting grant of charter 
exemptions and has permitted only such movements as refugee charters and 
ships’ crews charters with any frequency. With the objective of extending the 
penefits of charter service to other segments of the public, this test should be 
eliminated. 

Charters for the account of one entity may be conducted without “first re- 
fusal”’ rights—The proceeding herein has disclosed essentially two types of 
vharters: The charter where the transportation is paid for by one person or 
organization and is for his own account (where none of the persons being 
transported shares in the transportation cost), and the “pro rata charter,” 
where the passengers transported share the transportation cost. Included in 
the first group are such movements as ICEM refugee movements, ships’ crews 
charters, ete. Such charters have substantially less comparability to the indi- 
vidual fare services of the regularly authorized carriers than is the case with 
the “pro rata charter,” and consequently are less diversionary in nature than 
the latter. Furthermore, the needs of the charterer in the case of the first 
group are likely to be less flexible than the desires of participants in “pro 
rata” charters. In the light of the above and in order to grant greater latitude 
for arranging charters for the account of one entity, the Board’s new charter 
policy contemplates that the regularly authorized carriers no longer be per- 
mitted to maintain “first refusal” rights as to such charters. 

Military furlough charters may be conducted without “first refusal” rights.— 
The record discloses that unauthorized indirect air carriers and promoters have 
been organizing furloughed military personnel in the European theatre into 
groups for charter movement by air to the United States. While it is true 
that such military personnel may have secured air passage at times when 
there was no other air transportation available—at least within the financial 
reach of such personnel—nevertheless, we cannot close our eyes to a situation 
which has resulted in a flagrant disregard of our regulations and unnecessary 
profits to intermediaries and promoters. We are convinced that furloughed 
military personnel have a legitimate need for access to chartered aircraft of 
United States air carriers without the intervention of unauthorized indirect 
air carriers or the exercise of first refusal rights by the regular carriers. Ac- 
cordingly, the Board will attempt to arrange with the military authorities and 
all carriers concerned procedures which would eliminate the need for the 
intercession into such movements of unauthorized promoters and indirect air 
carriers. 

“First refusal” rights to continue as to “pro rata” charters——As outlined 
above, since “pro rata” charters have a greater similarity to individual fare 
services, the Board contemplates retaining “first refusal” rights as to such 
charters where the offer of the regularly authorized carriers is reasonably 
related to the desires of the charterer and where the offer is at reasonable 
rates. In assessing the latter point, consideration may be given to any dis- 
parity in the rates per person between the proposed service of an applicant and 
those of the regularly authorized carriers. 

Filing and adherence to statement of rates—Unauthorized carriers planning 
to participate in transatlantic passenger charters shall file with the Board a 
statement showing rates and conditions which shall be the basis for the offering 
and selling of transatlantic passenger charter service. Such statement shall show 
the rate per mile for each type of equipment for the transportation to be pro- 
vided with no separate rate for ferry miles. To provide rate stability and to 
avoid discrimination, each statement shall apply to all charters to be operated 
during the period and in the direction in which the rate is stated to apply, and 
no change in any such statement shall be effective until at least 30 days after 
filing such change with the Board. Exemption applications will not be consid- 
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ered unless the rate to be charged conforms to the applicable statement on file. 
The reasonableness of the rate will be a factor in determining whether an exemp- 
tion will be granted. The Board may refuse to accept a statement showing rates 
which are unreasonable. 

Retention of charter definition in section 207.1 and policy against indirect air 
carriers.—In order to minimize any potential abuses which may flow from our 
liberalized policy, we are retaining the charter concept as contained in section 
207.1, and are adding thereto new provisions to strengthen control over potential 
indirect air carriers. We are also reaffirming our policy against authorization 
of indirect air carriers. No solicitation of individual members of the public by 
a direct air carrier or its agent will be permitted. Any advertising of individual 
fares or of individual prorated portion of a lump sum by a direct air carrier or 
its agent will be considered as solicitation of individual members of the public 
and as a consequent basis for denial of the application for exemption authority 
by the direct air carrier concerned. 

Commission to agents.—The standard IATA agent’s commission on individual 
fare transportation across the Atlantic is 7 percent and on charter flights is 5 per- 
eent. Information available to the Board indicates that on some charter move- 
ments for which exemption is being sought, agents’ commissions have totaled 15 
percent. Any wide disparity between the standard IATA charter commission 
and that paid by nonauthorized carriers appears to the Board to be conducive 
to the development of undesirable activities by indirect air carriers and pro- 
moters. These activities would be reflected in the attempt to “create” charters 
through individual solicitation of the general public which would violate the defi- 
nition of charter trip as contained in Part 207 of the Economic Regulations, Con- 
sequently, no charter exemption will be approved where an agent receives a con- 
mission or otherwise receives benefits from the carrier directly or indirectly in 
excess of 5 percent of the direct carrier’s charter tariff, or where the agent re- 
ceives a commission from both the direct air ca: rier and the charterer for services 
in connection with the charter agreement or other services for the charterer. 

Prior clearance of proposed charter groups.—In order to lessen any hardship 
which may arise from uncertainty in the minds of would-be chartering groups 
as to whether they would be eligible for charter under the Board’s charter policy, 
the Board has authorized the Director, Bureau of Air Operations, upon request, 
to advise any group in writing as to its eligibility for charter. Such prior advice 
by the Board’s staff will be made on the basis of representations submitted by 
the would-be charterer and will, of course, only apply if the charter, in fact, con- 
forms to the representations. The Board will also give the chartering groups 
specific formal notice of its action by serving on the charterer a copy of its order 
granting the exemption requested by the direct air carrier, if such is the case. 

Stranding of passengers.—In order to avoid stranding of passengers, an ex- 
empted carrier which contracts for a roundtrip charter will be held responsible 
for the performance of the entire round trip, and must require either full pay- 
ment of the roundtrip charter price, or satisfactory bond for full payment prior 
to commencement of the transportation. 

Prohibition against intermingling of passengers between plane-load move- 
ments.—In the case of a charter for the account of one entity, there appears to 
be no basis why the charterer should not have full freedom to intermingle pas- 
sengers between any of a number of flights for which it has arranged. However, 
in the case of pro rata charters where a group contracts for more than one round 
trip, a requirement that each plane-load group of passengers will be transported 
as a unit in both directions appears essential to maintain a definite distinetion 
between charter service and individual fare transportation. The absence of such 
restriction would provide a climate extremely favorable to the development of 
indirect air carriers who, by arranging for a number of flights, would in effect 
be able to offer passengers all the freedom for individual variations permitted 
by the scheduled individual fare services. While the Board believes that the 
public interest requires a more liberal charter policy which will permit travelers 
willing to travel in groups to do so at the reduced fares thereby. made possible, 
it does not consider that the development of indirect passenger air carriers cad 
be permitted without seriously threatening the maintenance of scheduled pas 
senger air transportation service and in the long run resulting in poorer servic 
and higher fares. 

Proration of charter price.—As a protection to the traveling public, each person 
participating in a charter shall be supplied by the charterer or person who signs 
the charter contract with a complete and detailed statement on a total and pro- 
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rated basis of: (a) amounts collected from passengers ; (b) amounts turned over 
to direct carrier; and (c), detailed itemization and justification for all charges 
in addition to the pro rata share of the direct carrier’s transportation charge, in- 
cluding.the names of all persons paid for services and amounts paid to each. 
The nature and amount of charges in excess of the direct air carrier’s charter fee 
will be a major factor in determining eligibility for a charter exemption. 

Application for exemption and reporting after performance of charters.—As a 
means of protecting both the carriers and the traveling public, full disclosure by 
the exempted carrier, and through him by the charterer, as to operating and finan- 
cial details of the charters before and after performance will be required. Copies 
of forms (Appendices A and B) attached to this Statement (application and re- 
port) shall be used for this purpose. 

Rizley, Chairman; Adams, Vice Chairman; Lee and Denny, members of the 
Board, coneurred in the above opinion. Gurney, member, filed the attached dis- 
senting opinion. 


GuRNEY, MEMBER, DISSENTING: 


I do not agree that any “liberalization” of our transatlantic charter policy is 
required. Our present policy has been in effect since 1951, with good results. It 
was adopted following a period of unfortunate experience with a more liberal 
approach, and I see no reason to move in that direction again. Under our cur- 
rent requirements scheduled transatlantic coach services have grown and pros- 
pered, while at the same time all legitimate charters have been handled satis- 
factorily. There have been no complaints from the traveling public. Under these 
circumstances, it seems to me that the present system is working well, and I 
believe it should be continued without change. 

CHAN GURNEY. 


APPENDIX A 
APPLICATION 


1. Name of transporting carrier. 

2. Date of proposed flight (all informaton herein should relate te both going 
and return flights). 

3. Points to be included in proposed flight. 

4. Type of aircraft to be used (including registration numbers), available 
seating capacity, and number of persons to be transported. 

5. Amount to be received by the carrier for the charter, and from whom. Also 
indicate names and addresses of persons making or expecting to make payment 
to the carrier only for return portions of a round-trip charter, and the amount. 

6. Is carrier planning to require payment of full round-trip charter price, (or 
full payment of return portion of round-trip charter, where contract is only for 
such return portion), or a satisfactory bond for full payment, prior to the com- 
mencement of the transportation? 

7. Is charter on complete plane-load basis? Can the carrier applicant trans- 
port revenue passengers or property on the chartered aircraft not moving on 
behalf of or belonging to the charterer? Explain fully. 

8. Has the carrier paid or does it contemplate the payment of commissions 
or other compensation, direct or indirect, in connection with the proposed charter 
flight? If so, indicate amount thereof and given names and addresses of such 
recipients and a full description of the services which they have or are to perform 
in connection with the flight. 

9. Has the carrier provided, or does it contemplate the provision of any services 
or performance of any functions in addition to the actual air transportation? 
Explain fully. 

10. Name and address of the charterer. 

11. Indicate whether charterer is an individual, a group, a company, a cor- 
poration or a Government agency. 

12. If a group, description of charter group; when, where, why and how it was 
formed, and the requirements for membership ; indicate requirements for partici- 
pation in charter trip. 

13. Give a full description of the manner of solicitation of the persons com- 
prising the chartering group. Has or will charter trip be advertised or publi- 
cized to general public at a fixed or prorated charge per passenger? Supply 
copies of advertising matter used, and contemplated. 
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14. Is charterer paying for charter by lump sum out of its treasury or by 

eonies individual passages to members of group on a fixed charge or pro rata 
s 

15. If charter passengers contribute a pro rata portion of the Charter 
what is the reason for group traveling together, i. e., club members, convention 
delegates, employees of charterer, ete.? 

16. Give an analysis of all of the charges which are being prorated by the 
charterer among the members of the group, showing total charges, number of 
passengers, and the resulting prorated charges per individual. Total charges 
and prorations thereof should be clearly itemized to show air transportation and 
other expenses. “Other Expenses” should be itemized to show all salaries, com. 
missions and fees paid, and expenses for tuition, board and room, ground trans. 
portation, etc. To whom were the foregoing payments made and for what pur- 
poses? Every person obtaining a fee or salary should be listed together with an 
indication of his relationship to the person signing the charter contract. If any 
person of the group is to pay more or less to the charterer than another, justify 
fully the difference in charges. Has charterer received, or will charterer receive 
in connection with proposed charter movement any compensation other than 
the prorated contributions from members of the group? If so, from whom? 
Explain fully. 

17. Are charterer and/or intermediaries engaged in the business of providing 
or soliciting passenger transportation? ‘The charterer and any other inter. 
mediary organization involved should list all previous charters which it has 
arranged in the past, and those which it contemplates arranging in the future. 

18. State relationship of charterer to individual passenger and intermediaries, 
if any. 

19. Name of travel agent or ticket agent involved in transaction and the amount 
of his compensation. 

20. Please supply copies of any contarcts which have been executed covering 
the proposed charter, (a) between carrier and charterer; (b) between carrier 
and/or charterer and the following: ticket or travel agent, other intermediary 
organizations. 

21. What form of receipt is, or will be, given by the applicant carrier, charterer 
and intermediary as evidence of payment by individuals being transported? 

22. Submit, insofar as possible at this time, proposed routings of each aircraft 
(identified by registration number and seating capacity) to be used in connection 
with proposed charter ; proposed schedule for return of groups. 

23. Warranties and Representations. 

The carrier, the charterer and all intermediary organizations involved in the 
proposed charter, jointly and severally, represent and warrant as follows: 

(A) It has not already held out and will not hold out by advertisement, course 
of conduct or other means, individual passages to the public generally for trans 
portation on the charter trip, it being understood that a reference in any public 
advertising or publicity to the amount or the prorated portion of a lump sum 
being charged per person shall be deemed to be such a holding out. 

(B) It will not sell directly or indirectly any of the chartered space except as 
permitted by the Civil Aeronautics Board. 

(C) Any intermediary organization or travel agent involved in the proposed 
charter has not received and will not receive a commission or other benefit directly 
or indirectly in excess of 5 percent of the carrier’s charter tariff. 

(D) Any intermediary or travel agent involved has not received and will not 
receive a fee from both the applicant carrier and the charterer. . 

(E) Applicant carrier has charter tariffs on file with the Civil Aeronautics 
Board, and rates quoted to the charterer are in accordance with such tariffs. 

(F) In any case where the charterer consists of a group of persons (each one 
paying a pro rata share of the total charter fee) and the charterer makes more 
than one charter round trip, each plane-load group will be transported as a unit in 
both directions, and no intermingling among the groups or reforming of groups 
for return flights will be permitted. 

al (G) applicant carrier has required or will require either full payment in a¢- 

vance or satisfactory bond for full payment prior to commencement of round-trip 
charter transportation, except that respecting a contract for only the return _ 
tion of a round-trip charter, applicant carrier has required or will require ~ 
payment of such return portion charter fee in advance or satisfactory bon 
therefor. 
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APPENDIX B 


REPORT 


Upon completion of each charter flight, a report giving the details surrounding 
the flight, as set forth hereinbelow, must be filed with the Bureau of Air Opera- 
tions, Civil Aeronautics Board, Washington 25, D. C,, by both the charterer and 
the direct air carrier which performed the charter pursuant to temporary Board 
authorization : 

(1) Copies of the manifests for the flights showing names and addresses of the 
persons transported. 

(2) If members of group were assessed a pro prata portion of total charges by 
charterer, indicate the relationship of each member of the group transported to 
the charterer. 

(3) If the flight to which the report is applicable constituted the return por- 
tion of a round-trip charter, were the persons on this portion the same as those 
who traveled together on the outbound portion of the flight? Explain fully. 

(4) Supply all the information called for in the application on an after-the- 


charter flight basis. 
{Order No. E-9969] 


UNITED STATES OF AMERICA, CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on 
the 2d day of February, 1956 


In the Matter of Certain Resolutions Adopted at the Traffic Conference Meetings 
of the International Air Transport Association (IATA) at Miami Between 
Pan American World Airways, Inc., Various Air Carriers, Foreign Air Car- 
riers, and Other Carriers Relating to Rate Matters and Traffic Matters 


Agreement C. A. B. No. 9411, R-10 through R-22, R-24 through R-107, R-109 
through R-134’ 


ORDER 


There have been filed with the Board, pursuant to section 412(a) of the Civil 
Aeronattics Act and Part 261 of the Board’s Economic Regulations, certain 
agreements between various air carriers, foreign air carriers, and other carriers, 
embodied in resolutions adopted by the Traffic Conferences of the International 
Air Transport Association (IATA) at their meetings in Miami, September 20 to 
October 8, 1955, and evidenced by the above designated agreement number.’ 

The Board is seriously. concerned with the 10-percent increase in the level of 
first-class fares ‘proposed to be applicable on the North Atlantic. It has, on 
a number of occasions, expressed, its belief that the general level of fares may 
be tnduly high and has urged the members of IATA to undertake a reexami- 
nation of the existing fare structure with a view toward some appropriate 
reduction therein. In view of the generally high load factors and the adequate 
level of earnings presently being realized from operations on the North Atlantic, 
any adjustment in the fare structure which results in an increase in the overall 
return to the carriers cannot. be justified at this time. The Board, therefore, 
finds itself unable to approve this resolution. However, the Board would like 


1? Agreements R—1 through R-9 and R-108 pong bere approved by the Board in Orders 


Nos. E-9856 and E-9912, adopted December 16, 5, and January 13, 1956, respectively. 
B ir No. E-9870, adopted December 23, 1955, the Board deferred action on R-23 
with a view toward eventual disapproval. 

4In order to simplify reference to the large number of resolutions involved, the follow- 
ing system has been adopted: All IATA resolutions bearing the same IATA series number 
have been menses by the same “R” number under CAB Agreement No. 9411. Wor ex- 
ample, the resolution dealing with Connecting Time Intervals which applies in Conference 

».2, and 3 and carries the IATA numbers 114/705b, 214/705b, and 313/705b wo!’ be 
listed as follows: CAB No.: R-110. IATA No.: (705b). Title: Connecting Time Inter- 
vals. Application: 1, 2, 3. 

Any reference to R-110 would be to all resolutions bearing the IATA No. 705b. If 
reference is made to the 705b series resolution applying in specific conferences, e. z., Con- 
ference 2, the reference would be to R—110 (2). the application is indicated as “World- 
wide,” it means that the resolution applies in all 8 Conferences and the 4 Joint Confer- 
ences, i. e., 1, 2,8) 1-2, 2-8, 3-1, and 1-2-3. 
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to make it clear that, of itself, the increase here under discussion is considered 
wholly consistent with the costs and standards of service which have evolved. 
While the Board has consistently urged the assessment of a surcharge for 
sleeper-seat accommodations, it recognizes the practical difficulties in reaching 
agreement on such a charge which result from the development of sleeper-seat 
service as the predominant first-class service on the North Atlantic. The Board 
would view with favor such an increase if accompanied by a corresponding 
downward adjustment in the level of tourist-class fares so as to maintain 
approximately the existing overall level of fares. The Board believes that the 
currently effective tourist fares are too high in relation to the costs of providing 
the service. It is, therefore, limiting its approval of the resolution governing the 
level of tourist fares to December 31, 1956 and urges the carriers to undertake, 
at the earliest possible time, a reexamination of the overall fare structure s0 
as to correct the apparent imbalance presently existing with respect to the rela- 
tive levels of first-class and tourist-class fares. 

With respect to the level of trans-Pacific first-class fares, the Board finds 
itself unable to approve the proposed agreement insofar as it embodies an in- 
crease in the basic fare level for which there has been no showing of need at 
this time. 

The Board is concerned with the possible threat to the worldwide fare struc- 
ture inherent in the provisions of the resolution establishing first-class and 
tourist-class fares on a polar route between Europe and Tokyo. While there 
appears to be some basis for equalizing the fares on such a polar route with 
those in effect on the routing via India, there appears to be no justification for 
the provisions which could result in a general substantial reduction in the fare 
level on the North American and India routings, a reduction which would, in 
all probability, have worldwide repercussions. Accordingly, the Board is de- 
ferring action on the applicable resolutions with a view toward eventual dis- 
approval. 

The Board believes that tourist fares generally are higher than can be justi- 
fied on the basis of a standard of service necessarily designed to meet the needs 
of a mass transportation medium. This failure to provide an economical high 
density service has been aggravated by the increasing necessity to subsidize 
luxury first-class services with tourist revenues. 

Although there has been a gradual raising in the amenities and resulting costs 
of tourist service, the most important factor in forcing the existing high level 
of tourist costs is the unrealistically low minimum seating density required in 
tourist planes. In most cases these densities are substantially lower than used 
on domestic coach services and in some cases are as much a 25 percent less than 
used by non-IATA operators in international service. 

or not the carriers can evolve a satisfactory general formula for seat- 
ing densities, the Board considers it urgent that at the next conference meetings, 
action be taken to modify the seating densities and other standards of tourist- 
class service so as to reduce substantially its costs and make available the lower 
fares required by the public interest. 

While the Board is approving the revalidation, as amended, of Resolution 
014a, Construction Rule for Passenger Fares, it is concerned with those amend- 
ments thereto which make certain additions to the attached listing of first-class 
operations which are to be considered as tourist-class segments for purposes of 
construction. Although certain exceptions of this nature may be defensible, 
continued extension of competitive application of tourist fares in this manner 
does not appear economically justifiable. The Board urges the carriers to un- 
dertake a careful review of the action taken to date in this regard with a view 
toward reducing, insofar as is possible, the number of segments on which such 
application of tourist fares will be permitted. 

In approving R-102 (590), Commodity Rates Board, the Board notes the com- 
mendable achievement reflected in the amended Policy Directive, applicable in 
the establishment of North Atlantic rates, particularly insofar as it ‘specifies 
that the use of generic descriptions shall be avoided in all cases where a reduc- 
tion in optimum revenues would result. However, it is concerned with the con- 
tinued application of the unanimity rule. The requirement that all action taken 
pursuant to this resolution be by unanimous consent may seriously curtail develop- 
ment of an adequate specific commodity rate structure. The Board, therefore, 
urges the carriers to reexamine the need for such a rule with a view toward some 
modification so as to render more effective the Commodity Rate Board machinery. 
Further, the Board has become aware of difficulties presently being encountered 
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in the enforcement of proper application of established specific commodity rates. 
This difficulty appears to arise, in part, from the lack of any effective standard 
against which to measure apparent violations. Every effort should be made to 
adopt more specific commodity descriptions which show on their face which items 
are included and which excluded and to include in each specific commodity rate 
agreement a detailed definition of the description, together with such examples 
as make clear which items are covered and which excluded. a 

The Board is concerned with the apparent confusion with respect to inter- 
pretation of the provisions of Resolution 045, Charters, as evidenced by Ruling 
14 of the Sixth Breaches Commission. In approving revalidation of this resolu- 
tion, therefore, it is reinstating, in substantial part, the conditioning language 
originally proposed. It is the Board’s intent to clarify that the nature of the 
group is, under no circumstances, considered a valid criterion by which to evaluate 
eligibility for charter services. The business activities of the person arranging 
for such charter are, however, deemed an essential consideration in the deter- 
mination of such eligibility. 

The Board would like to point out that it did not receive the Minutes of the 
Miami meeting until December 29, 1955. Such documentation is essential to 
adequate appraisal and understanding of the agreements reached by IATA and 
delay in its transmittal renders action by the Board within the prescribed filing 
period extremely difficult. The carriers are requested to take all steps available 
to them to expedite, in the future, transmittal of such material to the Board. 

The Board makes the following findings with respect to the above-designated 
agreements, subject to the general conditions set forth in its order relating to 
the regulation and conduct of the Regional Traffic Conferences of IATA, Order 
No. E-9305, dated June 15, 1955. 

1. The Board does not find the following resolutions or portions of resolutions 
to be adverse to the public interest or in violation of the Civil Aeronautics Act. 


IATA No. Title Application 


(001a)| Special Effectiveness Resolution __._...............__ } 1, 2,3. 
(011)| Mileages and Routes for Tariff Purposes—Amending. Worldwide. 
(014a)} Construetion Rule for Passenger Fares—Revalidating | Worldwide. 
and Amending. 
(017)| Proration of Joint Fares and Rates—Amending Worldwide. 
(021a)| Conversion Rates—Revalidating and Amending.____ | 1. 
(021d)| Conversion Rates for Special Requirements of Govern- | 1, 
ments—Revalidating and Amending. 
(021e)| Conversion Rates for Special Requirements of Govern- | 2, 3. 
ments—Revalidating and Amending, 
(021f)| Special Conversion Rates—Revalidating and Amend- | 1. 


ing. 
(023a) Revnting Off Passenger Fares—Revalidating and | Worldwide. 
Amending. 
(023b)} Rounding off Cargo Rates—Amending...._._.___.___ | Worldwide. 
(030)} Publication of [ATA Conditions of Carriage—Amend- | 1, 2, 3. 
ing. 
(049b)| Changes in Fares—Brazil__.........__- 
(051); Conference 1 Normal First-Class Fares 
(05la)| Special Local Curren 
~~ onference 2 Normal First-Class Fares 
Conference 3 Normal First-Class Fares 
(054a)} North Atlantic First-Class Fares (excpet that portion 
referred to in finding , 2 
Mid-Atlantic Normal First- 1-2. 

)} South Atlantie Fares______..._..._- adic soctnSin oleois 1-2, 
Conference 2/3 Normal First-Class Fares 2-3. 
Conference 3/1 Normal First-Class Fares (except that | 3-1. 

rtion referred to in finding par. 4). 
Joint 1/2/3 First-Class Fares ; 1-2-3. 
Conditions Applicable to Tourist Service Worldwide. 

)| Mixed Class Aircraft Worldwide. 
Conference 1 Tourist-Class Fares_. a 
Conference 2 Tourist-Class Fares_. 

Conference 3 Tourist-Class Fares_. 

Mid-Atlantic Tourist-Class Fares _. 

Joint Conference 2/3 Tourist Fares... 

Joint Conference 3/1 Tourist-Class Fares- acuibcareaa 
Joint 1/2/3 Tourist-Class Fares_.....................-.- 
“B” Fares—Europe-Middle East...................... 
“B” Fares—Middle East 

“B” Fares—South America. ......--...............- 
Excursion Fares. 

Excursion Fares—Revalidating and Amending 
Common Interest Group Travel—A mending _--__._-. 
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IATA No. 


Common Interest Group Travel—Revalidating and | 2. 
Amending. 
Special Group Travel 
reative Fares—Revalidating and Amending 
Creative Fares—Amending........ 
Special Round, Circle and Open 
Revalidating and Amending. 
Creative Fares—Revalidating and Amending 
Creative Fares Board-Europe—Revalidating and 
Amending. 
Special Persian Gulf-Europe Return Fares ; 
Family Fares 1. 
Family Fares—North Atlantic 1-2, 1-2-3, 
Family Fares—Mid-Atlantic 1-2, 1-2-3. 
Student Fares... -- 7 2, 3, 1-2, 2-3. 
Cost of Ground Transportation—A mending 2. 
Meeting Non-IATA Competition in the Middle East_| 2. 
Round-Trip Discount—A mending Worldwide. 
Circle Trip Discount. Worldwide. 
Sea-Air Transportation Worldwide. 
Prohibition of the Continuation Rate Rule Worldwide. 
Free and Reduced Fare or Rate Transportation— | Worldwide. 
Amending. 
Reduced Fares for Agents—Amending Worldwide. 
Reduced Fares for Cargo Agents—Revalidating and | 2. 
Amending. 
Sleeper Surcharge 
Form of Passenger Ticket and Baggage Check— 
Amending. 
Carrier Names and Abbreviations—Amending 
Tickets-Alterations to Flight Coupons 
Interchange of On-Line Passenger Tickets—Amending. 
Extension of Ticket Validity —Amending 
ae Procedures on Involuntary Changes of 
uting. 
Voluntary Changes to Tickets—Amending Worldwide. 
Refunds—A mending Worldwide. 
Form of Exchange Order—Amending b 
Form of Baggage Tag—Amending 
Form of Excess Baggage Ticket—Amending 
Interchange of On-Line Excess Baggage Tickets 
Minimum Charges for Cargo—Revalidating and 
Amending. 
Prepayment of Charges on Perishable Goods Worldwide. 
Livestock Shipments—A mending 2. 
C. 0. D, Service Charge Worldwide. 
Terminal Charges—A mending Worldwide. 
Charges on Mixed Consignments Worldwide. 
Conference 1 Cargo Rates___- 1. 
Conference 2 Cargo Rates_- 
Conference 3 Cargo Rates-.- 
North Atlantic Cargo Rates. 
Mid-Atlantic Cargo Rates 
South Atlantic Cargo Rates 
Joint Conference 2/3 Cargo Rates 
Joint Conference 3/1 Cargo Rates 
Joint Conference 1/2/3 Normal Cargo Rates. 
Polar Cargo Rates R 
Specific Commodity Rates—A mending 2, 3, 2-3, 1-2-3. 
oe Form for Specific Commodity Rate— Worldwide. 
mending. 
8 1 Rate for Valuable Cargo Worldwide. 
ewspapers and Periodicals—A mending Worldwide. 
Unaecompanied Baggage 2, 3, 2-3, 3-1. 
Form of Air Waybill/Consignment Note AWB—| 1, 
Amending. 
Connecting Time Intervals. 
Interline Passenger Reservations Procedure—Amend- 


ing. 
Prepaid Ticket Advice (PTA) 
Resolution Governmns. se of All. [MP 
Future Changes to AIRIMP—Amending 
General Sales Agents—Amendin, 
Inclusive Tours Initiated by Producers—Amending___- 
Form of Passenger Sales Agency Agreement—Amend- 


ing. 

Cargo Sales Agency Agreements—A mending 

Form of Supplemen‘ Agreement to Cargo Sales 
Agency Agreement— mding. 

Form of Interline Traffic Agreement—Amending 

Form of Interline B Agreement—Amending___. 

—_ ane argo Handling Agreement— 

me i 

Interline Agreements with Non-IATA Carriers— 

Amending. 
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Title 


Glossary of Air Traffic Terms Commonly Used— 
Amending. 

Example of Construction Rule for Passenger Fare: 

Diagrammatic — for Use of Passenger Tieket 


and Baggage Chec 

Diagrammatic Instructions for Use of Exchange Order. 

neko a Instructions for Use of Excess Baggage 
icket. 

Baggage i boon Chart—Amending 

“On Hand’ 

Suave 

Ticketing Time Limits 

Reservation Statistical Sampling—Amending. --...-.-- 


2. We do not find the following resolutions or portions of resolutions to be 
adverse to the public interest or in violation of the Civil Aeronautics Act, 
provided that this finding as to each resolution or portion of resolution or group 
of resolutions be subject to the conditions specified thereunder : 

a. R11 (002) Standard Revalidation Resolution Application: Worldwide.— 
Provided that revalidation of Resolution 045, Charters, shall be subject to the 
following conditions : 

(1) A charter trip between the United States and a point outside thereof 
shall be limited to those instances where the entire capacity of one or more 
aircraft has been engaged for the movement of persons and their baggage, or 
for the movement of property, on a time, mileage or trip basis, by 

(a) A person for his own use, 

(b) A person (no part of whose business is the formation of groups for 
transportation or the solicitation or sale of transportation services) for the 
transportation of a group of persons as agent or representative of such group. 

(c) Two or more persons acting jointly for the transportation of such 
group of persons, or their property, 

(d) An air freight forwarder. 

(2) Space not utilized by the charterer shall not be used by the carrier pro- 
vided that, with the consent of the charterer, such unused space may be used 
for the transportation of the carrier’s own personnel or property. 

(3) No limitation on the nature of the group on whose behalf a charter may 
be made shall apply with respect to charters in air transportation, as defined 
by the Civil Aeronautics Act. 

(4) Approval of Paragraph 8 of said resolution shall not relieve Airwork 
Limited from any requirement which would otherwise be applicable for eco- 
nomie authorization from the Board for operations thereunder in air trans- 
portation as defined in the Civil Aeronautics Act. 

b. R-14 (014h Special joint 8/1 Cargo Construction Rule—Application: 3—1— 
Provided, that copies of all notices referred to in Paragraph (4) of said resolu- 
tion be sent to the Board at the time they are circulated to the members. 

c. R-4l (064a) North Atlantic Tourist-Class Fares Application: 1-2.—Pro- 
vided that approval of said resolution shall not extend beyond December 31, 1956. 

d. R-102 (590) . Commodity Rates Board Application: 1, 2, 1-2, 2-3, 3-1, 
1-2-3.—Provided that : 

(1) With respect. to all conferences and joint conferences in which said reso- 
lution is applicable, all minutes of the Commodity Rates Boards shall be sub- 
mitted to the Civil Aeronautics Board at the time of circulation to IATA members. 

(2) Insofar as said resolution is applicable in Conference 1, no IATA specific 
commodity rate shall be used in combination with any other rate, or shall be ap- 
plied between points other than those between which the rate was established, 
for through transportation to or from the United States, so as to extend the 
effect of said specific commodity rate to points other than those between which 
said rate was specifically established ; provided that domestic rates of scheduled 
carriers may be combined with such specific commodity rates. 

(3) Insofar as said resolution is applicable in Conferences 1 and 2 and Joint 
Conferences 2-3, 3-1, and 1-2-3, the American carriers immediately notify the 
Roard, or arrange that the Conference Secretary so notify the Board, of any 
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special commodity rate made effective pursuant to said resolution, provided that 
if any such rate be hereafter disapproved by the Board, and maintenance of such 
rate more than 45 days (or any greater period required by any government for 
cancellation thereof) beyond the date of disapproval shall be in violation of 
this resolution. 

(4) Insofar as said resolution is applicable in Joint Conference 1-2, approval 
of said resolution does not constitute approval of the rates adopted through the 
machinery of the Commodity Rates Board. All rates adopted at any meeting of 
said Board must be submitted to the Civil Aeronautics Board for approval and 
approved by it before being made effective. 

e. R-116 (810) Sales Agency Rules Application : 1, 2, 3.—Provided that : Any 
implementation of Section I, paragraph (1) of said resolution, insofar as it 
relates to payment of commissions to directors, officers or full-time employees 
or to such other persons as are authorized by other Traffic Conference Resolu- 
tions, shall be reported to the Board, together with a brief description of such 
implementation. 

3. We find that R-72 (205), Free or Reduced Fare Transportation for IATA 
General Agents—Amending, may be adverse to the public interest since this 
resolution is applicable to IATA general agencies at off-line points, and that 
action on said resolution should be deferred with a view toward eventual dis- 
approval. 

4. We find that R-29 (054a), North Atlantic First-Class Fares, and R-33 
(056), Conference 3-1, Normal First-Class Fares, may be adverse to the public 
interest insofar as they embody any change which would result in an increase 
in any fare in air transportation, whether specified or constructed, and that 
action on said resolutions should be deferred with a view toward eventual dis- 
approval. 

5. We find that R-35 (058) and R-46 (068), First-Class and Tourist-Class 
Polar Fares, may be adverse to the public interest in that they may result in an 
unreasonable reduction in the basic level of fares between Europe and Tokyo 
via both the North America and India routings. 

Accordingly, IT IS ORDERED THAT: 

1. The Agreements embodied in the resolutions or portions of resolutions 
listed in finding paragraphs 1 and 2 be, and they hereby are, approved 
subject to the general conditions listed in Order No. E—9305, June 15, 1955, and 
to the conditions, provisions, and limitations specified with respect to each in 
said finding paragraphs. 

2. Action on the resolutions or portions of resolutions listed in finding para- 
gvaphs 3, 4 and 5 be deferred with a view toward eventual disapproval. 

IT IS FURTHER ORDERED THAT: 

1. Any air carrier party to a resolution which has been approved subject to 
any condition, provision, or limitation, may within 15 days after the date hereot 
petition for reconsideration or modification of such condition, provision or limi- 
tation, which petition shall be accompanied by the reasons and data in support 
thereof. 

2. Any air carrier party to an agreement on which action has been deferred 
may, within 15 days after the date hereof, submit in writing such reasons that it 
deems appropriate for not disapproving such resolution or portion of resolution, 
together with supporting data,.and may, in‘addition, request a hearing thereon. 
If no protest is received within 15 days from the date of this order, the Board 
may, by subsequent order, disapprove said resolution or portion of resolution. 


By the Civil Aeronautics Board : 
(SEAL) M. C. MuLuican, Secretary. 
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[Order No. E-10017] 


Unirep States or AMERICA, CiviL AERONAUTICS BoaRD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on the 
20th day of February, 1956 


In the matter of certain resolutions adopted at the Traffic Conference Meetings 
of the International Air Transport Association (IATA), at Miami, between 
Pan American World Airways, Inc., various air carriers, foreign air carriers, 
and other carriers relating to rate matters and traffic matters 


Agreement C. A. B. No. 9411, R-11, R-29, R-30, R-33, R-35, R-36, R-37, R-41, 
R-42, R-44, R-46, R-72 


OPINION AND ORDER 


On February 2, 1956, the Board issued Order No. E—-9969 embodying its initial 
action on the main body of resolutions adopted by the IATA Traffic Conference 
at Miami. This order indicated, among other matters, the Board's intention to 
disapprove the North Atlantic and transpacific first-class fare resolutions for 
reasons set out at length therein, and to limit approval of the North Atlantic 
tourist fare resolution to December 31, 1956, so as to emphasize the importance 
the Board attaches to a reduction in the tourist fare level. 

Following the issuance of this order, the United States flag carriers requested 
the Board to reconsider its position and presented their arguments at a meeting 
held February 14, 1956. In addition, a number of governments with major in- 
terests in international civil aviation have expressed their concern at the possible 
chaotie conditions which might result from disapproval of the increased North 
Atlantie and transpacific first-class fares because of the short time available 
before the expiration of the currently effective fare resolutions on March 31, 
1956. Northwest Airlines, Inc., Trans World Airlines, Inc., and Japan Air 
Lines Company, Ltd., also filed formal petitions for reconsideration or modifica- 
tion. 

In proposing to disapprove the first-class fares, the Board had interpreted 
Resolution 008a as providing the conference secretaries with authority to extend 
the existing resolutions for 60 days, or until the end of May. This would have 
provided substantial additional time to work out the adjustments necessitated by 
disapproval of the proposed fare increases. It now appears there is serious doubt 
whether, under circumstances of a pending government proposal to disapprove, 
the predecessor resolutions may be extended under the provisions of this resolu- 
tion. While the inapplicability of Resolution 008a would undoubtedly increase 
the difficulties which would result from disapproval of the resolutions, this factor 
alone does not, in our opinion, justify any modification in the action we proposed 
to take in our order of February 2. 

The Board had repeatedly, through its recommendations to the United States 
carriers, made clear its serious concern with the lack of seating standards for 
first-class service and the absence of appropriate charges for luxury services, its 
desire for more realistic and economical minimum seating densities for tourist 
services, and its opposition to the competitive “giveaway” race which was un- 
justifiably inflating the costs of air service. It has also expressed its concern 
with the high level of fares, especially on the North Atlantic, in a number of 
orders pertaining to IATA matters.* For example, in our order of April 29. 
1955, the Board stated: 

“While the fare resolutions appear to provide an improvement in the present 
North Atlantic fare structure, it appears to the Board that the general level of 
the North Atlantic fares may be unduly high and that the whole fare level should 
be carefully reexamined with a view to an overall reduction therein.” 

In view of these facts the Board cannot consider persuasive the allegations 
by our carriers that the Board’s order of February 2, 1956, caught them una- 
wares. Nor do we consider the difficulties that they would face, if we dis- 
approved these agreements, as warranting any modification in our proposal. 

However, the Board is concerned by the fact that its proposed action has come 
as a surprise to the other governments involved. We are disturbed by the failure, 


sonoraer No. E-8103, adopted February 15, 1954, Order No. E-9161, adopted April 29, 
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at least on the part of some of the U. 8S. carrier members of IATA, to convey fully 
and accurately to the foreign carriers, and through them to their governments, 
the Board’s position on these major fare problems. These governments, through 
no fault of their own, are, as a result, faced with a very difficult situation with 
which the Board is certainly sympathetic. While we are extremely reluctant 
to modify our previous action, particularly in the light of what we strongly 
believe to be an urgent situation, our concern under such circumstances leads 
us to conclude that we should approve the North Atlantic and transpacifie first- 
class fare resolutions at this time. We are, however, limiting our approval to 
September 30, 1956. This period, in our judgment, will give the carriers sufficient 
time to work out the adjustments in the fare structure which our order of Feb- 
ruary 2 indicated to be necessary. We believe any longer period would serve 
only to encourage unjustifiably the continuation of practices and fares which 
are inimical to the proper development of a sound international air transporta- 
tion system. 

Because of the interrelation of fares, our decision to limit approval of the 
North Atlantic and transpacific fares until September 30, 1956, requires that our 
approval of certain other resolutions be similarly limited so that, in consider- 
ing the whole problem, the carriers will have the requisite freedom of action 
to meet the objectives sought by the Board. Most directly related, of course, 
are the corresponding North Atlantic and transpacific tourist fare resolutions. 
In addition, the Mid-Atlantic tourist and first-class fares, which are very closely 
tied to the corresponding North Atlantic fares, should become open at the same 
time. A realistic appraisal of the tourist fare structure involves not only the 
fare resolutions themselves, but Resolutions 060 and 060a which prescribed the 
conditions applicable to tourist and mixed-class operations. Accordingly, our 
approval of these resolutions insofar as they apply in Conferences 1-2 and 3-1 
will be similarly limited. 

While we recognize a reexamination of the fares in Conference 2 and Joint 
Conference 2-3 may be required, we believe that the determination of what action, 
if any, should be taken with respect to the applicable resolutions, is more appro- 
priately the province of the governments more directly concerned with traffic 
in that area. 

It should be clearly understood that our decision to approve the first-class 
fare increases for a limited period in no sense represents a change in the basic 
position expressed in our order of February 2. It is motivated solely by a con- 
cern for the problems which certain governments have indicated they would 
otherwise face. To avoid such a situation in the future, we consider it appro- 
priate at this time to restate our position in somewhat greater detail so as to 
insure that all concerned are clearly notified of the Board’s objectives and the 
seriousness Of its intent. 

We believe that, irrespective of considerations with respect to the adequacy 
of the present level of earnings, the level of fares is higher than is necessary to 
realize this level of earnings under a standard of service which we consider 
commensurate with the proper development of air transportation. 

In the past several years a clear tendency has developed toward the upgrading 
of the first-class service without any increase in charges to cover the increased 
costs incurred. This has culminated in a situation where almost the entire 
first-class service is conducted in sleeper-seat configuration which reduces seat- 
ing capacity by roughly one-third. This upgraded service has been offered at 
fares based on standard first-class seating configurations, and even the proposed 
10 percent fare increase will fall short of fully compensating for the displace- 
ment of salable seating space. During this same period, carriers have offered 
sleeper accommodations which, in most cases, reduce seating capacity by as 
much as one-half while imposing an additional charge of less than 15 percent of 
the first-class fares. 

Not only does the 10 percent increase in first-class fares fail to render the 
operations of sleeper-seat aircraft fully economic, but it does not solve the real 
problem with respect to the first-class services. It is true that, as a result of 
the 10 percent increase, a sleeper-seat passenger between New York and London 
is assessed an additional $40, but so is the first-class passenger who does not 
have a sleeper-seat. As a cousequence, our approval of an increase in first-class 
fares without an extra charge for sleeper-seats tends to perpetuate the existing 
situation, where all carriers, for competitive reasons, are forced to accept the 
greatly reduced sleeper-seat configuration. This, we believe, is a wholly un- 
economic development. 
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The real sufferer from the failure to charge the first-class passenger for the 
increased benefits afforded him is the tourist class passenger, whose claim to 
lower fares must be deferred while the revenues from tourist travel are being 
applied to subsidize the increased luxury offered on first-class services. We 
believe that adequate steps to fairly assess first-class passengers for the added 
penefits provided them would, alone, justify some decrease in tourist fares. 
However, the basic cause for what we consider to be an excessively high level 
of tourist fares is deeper than the necessity to subsidize first-class travel. The 
competitive “give-away” race has operated within the tourist service itself to 
produce an unnecessarily costly type of service which directly produces a need 
for higher fares, and the resulting pressure to further upgrade the first-class 
services further burdens the tourist passenger. 

It is our considered opinion that the standards prescribed by IATA for tourist 
service have failed to provide the restrictive framework necessary to safeguard 
the offering to the public of safe and adequate air transportation at the lowest 
possible cost. This deficiency is most glaring with respect to the minimum 
seating densities for tourist service which signally fail to pass on to the public 
through lower fares, the full benefits of the increased capacity of modern 
aircraft types. 

So that there may be no doubt as to our views on these matters, we outline 
below the steps which, in our opinion, must be taken : 

1. A separate charge for sleeperette seats should be established as a percentage 
of the first-class fare equal to not less than two-thirds the loss in seating capacity 
occasioned by conversion to sleeperette configuration. If, for example, the loss in 
seating capacity is 30 perecent, the added charge for sleeper-seats would be 20 
percent of the first-class fare. Any lesser charge would not only fail to properly 
cover the added costs of sleeper-seat service but would not suffice to remove the 
competitive pressure to convert all first-class service to sleeper-seat configuration. 

We realize that because of differences in aircraft types there will be no 
single figure representing the loss of seating capacity occasioned by conversion to 
sleeper-seat configuration and we would be quite prepared to accept an average 
figure representative of all aircraft types. Loss of seating capacity in the case of 
any particular aircraft type should be based on the maximum number of seats 
now or previously provided by any carrier operating such aircraft in first-class 
service on the transatlantic route. 

2. The existing separate charge for berths should be increased to an amount 
equal to at least twice the charge for the sleeper-seat. 

3. A realistic schedule of minimum seating densities should be prescribed for 
all types of services and aircraft operated, in which consideration should be given 
to densities used in domestic operations, with only such adjustment as is necessary 
to reflect the difference in physical operating conditions on the international 
routes involved. 

4. The basic fare levels should be revised to eliminate any subsidization of 
first-class service by tourist revenue and to reflect for the benefit of the public 
the savings which can be realized by the application of reasonable maximum 
standards for the service to be supplied at basic fares. 

While this discussion has been directed principally to the problems on the North 
Atlantic, we consider the principles to be equally applicable to the transpacific 
area as well as the other areas of the world. 

The Board is unwilling to accept, or in any way facilitate, the continuation of 
the present unhealthy conditions and, under presently foreseeable circumstances, 
will not be able to approve resolutions to be effective beyond September 30, 1956, 
which do not reflect the principles set forth above. While we recognize the dif- 
ficulties which may result from an open rate, we believe that a proper solution of 
the issues here involved is of such importance to the full development of air trans- 
poration in the public interest that we are prepared, if necessary, to accept the 
consequences of an open rate situation. 

The Board’s order of February 2 was issued less than five weeks after the re- 
ceipt of the conference minutes, documents which it considers essential to an ade- 
quate review of the resolutions. This period, in the Board’s opinion, was a reas- 
onable one in which to complete action upon the resolutions. Nevertheless, it 
appears that the Board’s proposed disapproval came so late as to arouse wide- 
spread fears that there was not sufficient time to make the adjustments necessi- 
tated by a disapproval and to avoid a chaotic fare condition. This situation high- 
lights the deficiencies in the timing of IATA conference meetings and the sub- 
mission of the necessary documentation to interested governments. 
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To prevent a recurrence of this situation, prompt steps should be taken to assure 
that the full post-conference documentation, including the conference minutes, 
is supplied to the Board sufficiently early to provide not only a reasonable time for 
Board action, but, in addition, sufficient time for remedial action by the carriers in 
case of disapproval of any resolution by any government, 

If the Board is to discharge properly its. statutory duty to review these agree- 
ments, it cannot, in the future, consider as a valid basis for approving a resolution 
which it finds to be adverse to the public interest, the allegation that there is 
insufficient time for the carriers to deal with the problems which will result from 
a disapproval. The responsibility for any continued deficiency in technical ar- 
rangements which results in insufficient time for substantive review of IATA 
agreements and for remedial action by the carriers where necessary rests squarely 
upon the IATA carriers. 

To prevent a recurrence of this situation, prompt steps should be taken to 
assure that the full post-conference documentation, including the conference 
minutes, is supplied to the Board sufficiently early to provide not only a reasonable 
time for Board action, but, in addition, sufficient time for remedial action by the 
earriers in case of disapproval of any resolution by any government. 

If the Board is to discharge properly its statutory duty to review these agree- 
ments, it cannot, in the future, consider as a valid basis for approving a resolution 
which it finds to be adverse to the public interest, the allegation that there is 
insufficient time for the carriers to deal with the problems which will result 
from a disapproval. The responsibility for any continued deficiency in technical 
arrangements which results in insufficient time for substantiate review of IATA 
agreements and for remedial action by the carriers where necessary rests squarely 
upon the IATA carriers. 

In addition to the North Atlantic and Transpacific first-class fare resolutions, 
action was deferred on the Polar tourist and first-class fare resolutions, R-35 
(058) and R-46 (068) and on Resolution R-72 (205), Free or Reduced Fare 
Transportation for General Agents. No reason have been advanced for modifying 
our tentative finding that these resolutions are adverse to the public interest and 
we reaffirm such finding. 

Pursuant to the provisions of Order No. B-9969, several carriers have requested 
reconsideration of the condition appended to our approval of the revalidation 
resolution R-11 (002) insofar as it applies to the charter resolution, (045). 
Except for condition (2) thereof, the conditions imposed by Order No. E-9969 
were intended to be a restatement of the conditions previously imposed by us 
in approving the charter resolution for the purpose of removing a possible con- 
fusion as to the meaning of our previous conditions as evidenced by Ruling 14 
of the Sixth Breaches Commission. 

In requesting reconsideration, the carriers have urged that a substantial change 
in the wording of our existing conditions will produce a considerable amount of 
confusion as to its intended effect; that such a result would be particularly 
unfortunate at this time when IATA has set up a high level working group, which 
will hold its first meeting in May, to fully reconsider the provisions of the charter 
resolution ; and that it would not be adverse to the public interest to defer a 
change, if one should prove necessary, until the high level group has had a 
reasonable opportunity to complete its work. They further urge that Ruling 14, 
which gave rise to the Board’s action, does not represent a binding determination 
for the future as to the true meaning of the Board’s existing conditions. 

In view of the foregoing, we have decided to withhold changing the language 
of the condition at this time. This decision, however, is predicated on our 
understanding that the presently effective condition was intended to and will 
be construed by IATA to mean that the nature of the group of itself will in 
no case be sufficient grounds for denying a charter. More specifically, the 
fact that a group had no affinity prior to application for charter transporta- 
tion to distinguish and set it apart from the general public or that the group’s 
principal purpose is travel, shall not, independently of other provisions of 
the regulation, be sufficient grounds to deny a charter. 

This discussion is limited to the conditions intended to replace those pres- 
ently applying to 045 and does not include condition (2) of the conditions in 
Order No. E-9969 dealing with the use by or for the carrier of unused space 
on a charter aircraft. As to this point, no representations have been made 
sufficient to convince us that the condition proposed in Order No. E-9969 Is 
not necessary to prevent discrimination in charters in air transportation. 

Accordingly, in view of the foregoing and the findings contained in Order 
No. E-9969, February 2, 1956, Ir Is ORDERED THAT : 
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1. R-29 (054a), North Atlantic First Class Fares, and R-33 (056), Con- 
ference 3-1 Normal First Class Fares, be, and they hereby are, approved for 
a limited period not to extend beyond September 30, 1956. 

2. The approval contained in Order No. E-9969, February 2, 1956, of the 
following resolutions be, and it hereby is, modified so as not to extend beyond 
September 30, 1956. 

R-41 (064a) North Altantic Tourist Class Fares 
R-36 (060) Conditions Applicable to Tourist Service 
R-37 (060a) Mixed Class Aircraft 

R-44 (066) Conference 3-1 Tourist Class Fares 
R-30 (054b) Mid-Atlantic First Class Fares 

R-42 (064b) Mid-Atlantic Tourist Class Fares 

8. R-72 (205), Free or Reduced Fare Transportation for IATA General 
Agents-Amending, be, and it hereby is, disapproved. 

4. R-35 (058) and R-46 (068), First Class and Tourist Class Polar Fares, 
be, and they hereby are, disapproved. 

5. The conditions attached to the approval of revalidation of Resolution 045, 
Charters, set forth in Order No. E-9969, February 2, 1956, be, and they hereby 
are, modified to read as follows: 

Provided that : 

(1) The following provisions in Paragraph (b) of said resolution “* * * 
Whose principal aims, purposes and objectives are other than travel and where 
a group has sufficient affinity existing prior to the applications for charter 
transportation to distinguish it and set it apart from the general public; 
* * *” shall not be applied as a prohibition against charters for groups on 
behalf of which a person would otherwise be eligible under the resolution to 
charter aircraft for air transportation between the United States and foreign 
countries. 

(2) This resolution shall not be construed to permit charter service in air 
transportation as defined by the Act on behalf of a group, individual members 
of which have been solicited by the carrier or a person on his behalf or by 
a person who provides or offers to provide transportation to the general public. 

(3) Space not utilized by the charterer shall not be used by the carrier, pro- 
vided that, with the consent of the charterer, such unused space may be used 
for the transportation of the carrier’s own personnel and property. 

(4) Approval of Paragraph 8 of said resolution shall not relieve Airwork 
Limited from any requirement which would otherwise be applicable for eco- 
nomic authorization from the Board for operations thereunder in air trans- 
portation as defined by the Civil Aeronautics Act. 

Rizley, Chairman; Adams, Vice Chairman; Gurney and Denny, Members 
of the Board; concurred in the above opinion and order. 


(SEAL) M. C. MuLLIeAN, Secretary. 


Order No. E-10530 


UnitTep STATES OF AMERICA 
Crvm AERONAUTICS BoarD 
Washington, D. C. 


(Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on 
the 10th day of August 1956) 


In the matter of certain agreements adopted by the Traffic Conferences of the 
International Air Transport Association between Pan American World Air- 
ways, Inc., various air carriers, foreign air carriers, and other carriers, 
relating to North Atlantic fares 


Agreement ©, A. B. No. 10142, R-8, R-19, R-25, R-26, R-31, R-54, R-58, R-62, R-73 
OPINION AND ORDER 


There have been filed with the Board, pursuant to section 412 (a) of the Civil 
Aeronautics Act and Part 261 of the Board’s Economic Regulations, certain 
agreements between various air carriers, foreign air carriers, and other carriers 
relating to North Atlantic fares, embodied in the resolutions adopted by the 
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Traffic Conferences of the International Air Transport Association (IATA) at 
their meeting in Cannes, France, May 29 through June 25, 1956, and evidenced 
by the above-designated agreement numbers." 

The Board, in Order No. E-10017, dated February 20, 1956, limited to September 
30, 1956, its approval of the IATA North Atlantic fare agreements which became 
effective April 1, 1956. This action, which resulted in the convening of the IATA 
traffic conference meetings on May 29, 1956, was prompted’ by the Board’s firm 
belief that, with the technological advances in aircraft capacity realized over 
the past few years, operations on the North Atlantic have reached a sufficient 
size and traffic density to require a basic realignment of the fare structure if 
proper future development of mass air transportation is to be ensured, and that 
a large potential market exists which will respond readily to a reduction in fares, 

The Board, in taking this action, set forth in some detail the types of corrective 
action which, in its opinion, were both immediately feasible economically and 
required in the public interest. Particular stress was placed upon the importance 
which the Board attached to the establishment of reasonable maximum seating 
standards to be applicable on tourist-class services so as to permit, within the 
current overall revenue framework, a reduction in tourist fares. In addition, 
the Board urged that the increase in first-class fares which became effective 
April 1, 1956, be rescinded and that a surcharge be imposed for deluxe sleeper- 
seat accommodations which would reflect adequately the increased costs incurred 
in the provision of such service. 

In the Board’s opinion, the agreements adopted by IATA reflect, in several 
respects, certain improvements over those agreed to at the Miami Conference 
held in September 1955, although in other respects the Board believes that some 
aspects of the resolutions are without economic justification. The new low-fare 
service agreed to be introduced April 1, 1958, is gratifying in that it is con- 
structed upon a maximum utilization of aircraft seating capacity with the 
result that a substantial reduction in fares is achieved without sacrifice to the 
overall level of revenues presently being realized by the carriers. Likewise, the 
Board notes the adjustments which have been adopted with respect to first-class 
services as a maior step toward re-establishing a fare relationship which reflects 
the differential between the nature of the two services. However, the Board 
believes that the failure of the IATA agreements to accomplish any revision in 
the seating standards and basic fare levels which are to be applicable on tourist- 
class services during the intervening 18-month period prior to introduction of 
the new low-fare service is economically unsound. This is particularly sig- 
nificant in the light of the increase in the overall level of revenues which it is 
expected will result from the elimination of both first-class and tourist-class off- 
season discounts. While it is possible that the proposed 15-day round-trip 
excursion fare may prove to be an effective means of alleviating the difficult 
problem of imbalance in traffic flow, the Board does not view such a program as 
a sufficient step toward the basic revisions which appear to be required. The 
Board believes that this failure to accomplish any immediate revision in the tour- 
ist-class fare structure, as an initial step toward realization of the type of service 
agreed to be introduced April 1, 1958, indicates a fundamental deficiency which, 
if not resolved, may restrict unnecessarily the proper development of the North 
Atlantic travel market. 

The Board recognizes that the North Atlantic route must be viewed as a part 
of the overall international route network, that it cannot be considered as an 
isolated segment. It would like to emphasize, therefore, its firm belief that any 
evaluation of the profitability of high-frequency, high-density operations on the 
North Atlantic route must be measured in relation to the contribution which 


1In order to simplifv reference to the large number of resolutions involved, the follow- 
ing system has been adopted: All IATA resolutions bearing the same IATA series number 
have heen designated by the same “R” number under CAB Agreement Number 10142. 
For example, the resolvtion dealing with the 15-day North Atlantic Tourist Class Fxeur- 
sion Fares whieh annlies in Joint Conferences 1-2 and 1-2-3 and carries the TATA 
numbers JT12(15)095a and JT123(18)095a would be listed as follows: CAB No.: R-—58. 
IATA No.: (095a). Title: 15-Day North Atlantic Tourist Class Excursion Fare. Ap- 
lication: 1-2, 1-2-3. _ Any reference to. R-58 would be to all resolutions bearing the 
ATA No. 095a. If reference is made to the 095a series resolution anplying in specific 
conferences, ¢. g.. Conference 1—2. the reference would be to R—58 (1-2). If application 
is ind‘eated as ‘‘Worldwide,.” it means that the resolvtion applies to all three conferences 
and the four Joint Conferences, i. e., 1, 2, 3, 1-2, 2~3, 3—1, and 1-2-3. 
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such services make toward the overall economic sonndness of worldwide opera- 
tions which embrace less profitable services in other areas. For this reason, the 
Board is not urging any action which would result in a reduction, on a plane- 
mile basis, in the profitability presently accruing from operations on the North 
Atlantic. It appears to the Board, however, that a basic broad framework 
should be established to ensure the immediate development of a fare structure 
which is consistent both with the carriers’ revenue requirements and the prin- 
ciple of affording the traveling public the lowest fare economically feasible, and 
which reflects integration, in a sound relationship, of the fares to be charged and 
standards of service and seating densities to be applicable on the various classes 
of service. 

The Board is convinced that the seating policies presently employed with re- 
spect to tourist services do not reflect the reasonable maximum carrying capacity 
of the aircraft presently in use. It is of the firm opinion that the most funda- 
mental requirement of a proper and economically constructed fare structure is 
the pricing of the low-fare service on the seating configuration designed to utilize 
efficiently the maximum carrying capacity of the aircraft. The Board continues 
to believe that proper maximum seating density requirements would permit, 
with the aircraft types presently being operated, a reduction in tourist fares in 
the area of 10 percent without disturbing the current overall revenue position of 
the carriers concerned. In the absence of such adjustments, the traveling public 
is deprived of the lower fares which are both immediately feasible economically 
and desirable in the interests of the development of air transportation. 

The Board considers the low-fare services, which, insofar as the North Atlantic 
is concerned, account for 70 percent of total traffic, to be the foundation upon 
which the fare structure should be built, and that fare levels for such other classes 
of service as may be provided can reflect realistically the value of such service 
only if established in relation to the base of a soundly constituted low-fare service. 
Implementation of this basic principle in no way necessarily affects the overall 
level of carrier revenues. It represents a distinct consideration which involves 
the correlation of a given level of revenues with the utilization of maximum 
standards of service so as to pass on to the traveling public the lowest fare con- 
sistent with the overall level of revenues agreed to be reasonable. In short, an 
increase in the number of passengers carried necessarily permits a reduction in 
the yield per passenger within the framework of the yield per plane which is 
currently being realized. 

In the Board’s opinion, determination of the basic objectives which should 
serve as broad guidelines in the development of the international fare structure 
is most properly a matter for consideration at the governmental level. It 
appears, in fact, that the very real and fundamental problem here crystallized 
by the situation with respect to the North Atlantic is a basic deficiency which 
has always been inherent in the international rate-making process and which 
has intensified with the development of extensive worldwide air transport oper- 
ations. This deficiency might be corrected by the governments concerned by 
an exploration of the fundamental policies and objectives which should govern 
the development of international air transportation, and a reconciliation of any 
divergent views into an agreed framework within which action by IATA is to 
he reviewed. In the absence of such a common understanding, which would place 
the broad policy objectives of the various regulatory authorities in the perspec- 
tive of their respective statutory and other requirements, a great deal of con- 
fusion has apparently developed with the implication of major differences where 
none may, in fact, exist. Moreover, where basic differences in policy and pro- 
cedure are found to exist, it is believed a full exploration of all the implications 
and factors involved, with reconciliation to the maximum extent possible, would 
contribute not only to significant understanding at the governmental level but 
also to the effectiveness of IATA negotiations. 

The Board is seriously concerned with the apparent feeling on the part of the 
Enropean countries that it is attempting to dictate unilaterally the specific action 
to be taken by the IATA rate conferences in the area of North Atlantic fares. 
The Board has, in the past, and continues to support the IATA machinery as 
the most desirable means of dealing with the complex problems involved in 
developing the international rate structure, and recognizes that, to a very large 
extent, the carriers should be free to determine among themselves the particulars 
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of the program which is to be followed. However, the Board also continues the 
view that the ultimate determination of the objectives to be achieved and the 
broad policy framework which should govern the development of this rate struc- 
ture is not solely a function of the carriers concerned, operating through IATA. 
These broad considerations transcend the interest of any one carrier or group 
of carriers and, in the Board’s opinion, are properly matters which must ulti- 
mately be agreed by the various governments involved in the light of their respec- 
tive statutory.and other responsibilities. 

The proper discharge of the Board’s regulatory responsibilities, under the 
Civil Aeronautics Act, requires that it take such action as it deems necessary 
in the public interest to ensure the provision of adequate and efficient service 
at the lowest cost to the traveler consistent with the provision of such services. 
To this end, the Board must, therefore, exercise ultimate review of all agreements 
reached by IATA and must disapprove, however reluctantly, those agreements 
which cannot be reconciled to a substantial degree with the regulatory policy 
and objectives which it is charged to implement. The provisions of the bilateral 
agreements are wholly consistent with this position and establish an orderly 
procedure specifically designed to meet situations where the decisions reached 
in IATA are not acceptable to a government in the discharge of its responsi- 
bilities. 

In view of the foregoing considerations, the Board concludes that a resolution 
of this problem requires discussion. with other governments directly concerned 
with the current North Atlantic fare situation. In the light of the urgency 
which it attaches to this matter, the Board is of the strong opinion that such 
discussions should be undertaken as soon as possible so as to permit a recon- 
sideration of the North Atlantic fare structure prior to the 1957 on-season period. 
The purpose of these discussions would be the promotion of mutual understanding 
at the governmental level on the broad aspects of international ratemaking with 
a view toward establishing a basis on which the IATA carriers will be able to 
reach agreements eliminating the fundamental deficiency cited herein. Accord- 
ingly, the Board will approve the agreements reached by IATA with respect to 
North Atlantic fares, subject to reconsideration in the light of the results of such 
discussions as to the deficiencies referred to above. 

Accordingly, and in view of the foregoing, it is ordered that: 

The following agreements be, and they hereby are, approved, subject to the 
general conditions listed in Order No. E-9305, dated June 15, 1955, provided 
that such approval with respect to any resolution fixing fares or charges shall not 
extend beyond one year from the date upon which such fares and charges become 
effective pursuant to each of said resolutions, subject to reconsideration by the 
Board. 


R-8 JT12(15)014h Special Joint % Construction Rule 
JT23(15)014h Special Joint 34 Construction Rule 
JT31(15)014h Special Joint % Construction Rule 
R-19 JT12(15)054a North Atlantic First and Deluxe Class Fares 
R-25 JT12(15)060 Conditions Applicable to Tourist Services—Revalidating 
and Amending 
R-26 JT12(15)060a Mixed Class Aircraft—Revalidating and Amending 
R-31 JT12(15)064a North Atlantic Tourist Class Fares 
R-54 JT12(15)091a Family Fares—North Atlantic—Revalidating and Amend- 


ing 
R-58 JT12(15)095a u © . 4 
JT 123 (13) Oona t15-Day North Atlantic Touris Class Excursion Fare 
R-62 JT12(15)100a North Atlantic Low Fare Tourist Type Service 
R-73 JT12(15) 250 Sleeper Surcharge—Revalidating and Amending 


Durfee, Chairman, Adams, Vice Chairman, Gurney, Denny, and Minetti, 
Members of the Board, concurred in the above opinion and order. 
[SEAL] M. C. Motiiean, Secretary. 
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POTEWTIAL REDUCTION IN FARES BASED ON INCREASED SEATING DENSITY 
(ASSUMING RETENTION OF CURRENT PROFIT PER PLANE WILE) 


POTENTIAL 


ONE- way 
INEW YORK-LONOON PERCENT 
FARE REDUCTION 
$ 290 


erential 
76 77 82 83 
10 PERCENT waximun 
INCREASE IN SEATING IN 
1aTa MINIMUM u S. COmESTIC 
SEATING OPERATIONS 
NUMBER OF SEATS 


ONE-W POTENTIAL 


C AY 
NEW YORK-LONDON PERCENT 
FARE L-1049 REDUCTION 


$290 


85 
10 PERCENT MAXIMUM 
INCREASE IW SEATING IN 
1aTA miINiIMUM U.S. DOMESTIC 
SEATING OPERATIONS 


NUMBER OF SEATS 


NoTe.—An increase in passenger load will increase the operating cost per plane- 
mile. This adjustment is not reflected in the above chart and therefore the 
potential fare reductions indicated above are overstated. Since the increase in 
operating cost attributable to the increased passenger load is a small percentage 
of the total operating cost, the application of this adjustment would not mate- 
rially affect the overall results shown in the charts. 
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Some PERSONAL REFLECTIONS AFTER 8 MONTHS AS CHAIRMAN OF THE CIVIL AErxo- 
NAUTICS BOARD, BY Hon. Ross RizLey, CHAIRMAN, CIVIL AERONAUTICS Boarp, 
BEFORE THE Eni (OKLA.) CHAMBER OF COMMERCE, NOVEMBER 18, 1955 


Mr. Toastmaster, ladies and gentlemen, it gives me a great deal of pleasure to 
appear here before you today, to see the faces of old friends again, and to see the 
faces of so many new friends whose acquaintance I have made over the past s 
months. When I became Chairman of the Civil Aeronautics Board in March of 
this year, I made the firm resolve to study the Board and its operations and to 
try to size up a bit its problems before making any speeches about my new found 
activity. Indeed, I could hardly do otherwise. Until 5 days before my appoint- 
ment to the Board was sent up for Senate confirmation, I had never thought of 
myself as being concerned with the regulations of air transportation. It was a 
straight White House assignment, and the only briefing I ever got—the only in- 
structions I ever got—were to apply the administration’s basic policy—a little 
commonsense and sound judgment. This I have done to the very best of my 
ability. 

While 8 months is not a very long period of incubation, I feel that I now am 
ready to give you some of my personal reactions to air transportation and its 
governing body, the Civil Aeronautics Board. 

I certainly make no pretense of being an expert on all the varied aspects of 
the civil-aviation picture. However, I have been with the Board sufficiently long 
so that I think I am pretty well aware of its major problems. On the other hand, 
I am still sufficiently new so that I can retain an outsider’s viewpoint and basis 
reactions to what is taking place in the aviation picture. Four months ago I 
could not have made this speech, since I would not have had sufficient insight 
into the Board’s operations to make it; and if I had had several years’ experience 
on the Board I might have become so accustomed to the familiar way of doing 
things and the established pattern that the freshness of approach would be ob- 
scured. 

What I am going to talk to you about are my personal reactions as an 8-month 
Chairman of the Civil Aeronautics Board. For reasons equally personal I am 
making this speech here at Enid, Okla., first, because it is in the heart, so to 
speak, of my old congressional district, which I had the honor and privilege of 
serving for 8 years. Secondly, because it is representative in every respect of a 
typical and progressive American smali-to-medium-sized city—a place where 
straight thinking and straight talk are still thought not to be old-fashioned or 
outmoded. However, perhaps the most compelling reason of all with me is— 
well, when you are away from home for a few years you have a strong yearning 
to come back. 

When I came with the Board my first problem, like that of any new member, was 
to familiarize myself with the statutory functions and responsibilities of the 
agency—then to discover the major problems which confronted it—what has been 
done in the past to solve them—and how the Board is currently going about solv- 
ing them. Finally, and as a result of wrestling with the day-to-day problems, | 
began to think of ways and means of possible improvements which could be made 
in current Board procedures. Since this is a personal appraisal, I would like 
to discuss these same points with you in about the order which I encountered 


them. 

In the beginning I am frank to say I knew very little about the Board in particu- 
lar or civil aviation in general. Like the majority of Americans these days I 
had used the airlines and admired the splendid technical progress which we had 
made in the field of civil aviation. As for the Board itself, I knew that it was a 
quasi-judicial and quasi-legislative agency, created as an arm of Congress and 
endowed with certain executive responsibilities. But what exactly these re- 
sponsibilities were, how the Board discharged them, and how it was related to the 
Civil Aeronauties Administration, I had little, if any, knowledge. 

One of the early lessons I learned was that the members of the Board and the 
staff refer to the agency as “the Board” or “the CAB.” In my relative innocence 
I had referred to the agency as “CAB.”" It was not until I saw the strained looks 
on the faces of some of the staff members that I realized I had fallen into grave 
error. Undoubtedly the connection with surface transportation was too strong! 
Whatever the reason, I have to this extent become a conformist and refer to the 
agency as “the CAB,” or more familiarly, ‘the Board.” 

In a more serious vein, I learned that the Board was one of the smallest inde- 
pendent regulatory agencies in Washington, with its staff and five Board mem- 
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bers totaling enly around 600 persons. It was created by the Civil Aeronautics 
Act of 1938 to perform regulatory duties in the aviation field in many respects 
similar to those performed by the Interstate Commerce Commission with respect 
to railroads and motor carriers. 

Thus, a8 an arm of the Congress, the Board is charged with the responsibility 
for awarding routes to common carriers by air through the medium of certificates 
of publie convenience and necessity. Air.carrier tariffs are under our control, and 
the rates, fares and charges with respect to domestic transportation are subject 
to our jurisdiction. 

The Board determines mail pay and fixes subsidy rates. It prescribes account- 
ing practices of air,carriers, and passes upon intercarrier relationships, such as 
mergers, consolidations, and acquisitions. of control. Interlocking directorates 
and other similar relationships are subject to Board scrutiny, and contracts be- 
tween air carriers relating to matters affecting air transportation are within 
its jurisdiction, 

In addition to its economic functions, the Board has a strong safety role. It 
is charged by Congress with the quasi-legislative duty of promulgating civil 
air regulations applicable to airlines, cerporate users, industrial operators and 
private fliers alike. We are also charged with the duty of conducting investiga- 
tions inte the causes of aircraft accidents, in order to determine the facts, condi- 
tions, and circumstances of the accident and its probable cause. The importance 
of this function cannot be overstressed, since by finding out exactly what has 
caused an accident the Board and others concerned may take measures to avoid 
future accidents of the same or similar nature. 

The Board has some quasi-judicial duties which are almost similar to those 
of a court, For example, the function of suspending or revoking safety certificates 
after hearing is a matter that comes within the Board’s jurisdiction. In this 
we share responsibility with the Administrator, the Board or one of its exam- 
iners sitting as the court, and the Administrator, through his enforcement at- 
torneys, prosecuting the case against the offending airman. 

Unlike the other quasi-legislative agencies of the Government, the Board has 
certain well-defined executive duties, which are wholly new to the American 
system of government. Among these is ‘the function of advising the Secretary 
of State as to the bilateral air transport agreements which are entered into 
between the United States and foreign countries, and the function of recom- 
mending to the President those foreign air carriers which should be granted 
permits to operate into the United States. 

One of the questions most frequently asked me is: What is the difference be- 
tween the CAB and the CAA? It certainly is true that the relationship be- 
tween the two agencies is a great deal better understood by them than it is by 
the general public. Part of the confusion undoubtedly arises from the fact that 
the Civil Aeronautics Act originally provided that the Administrator and his 
staff would be part of the Civil Aeronautics Board, which was then called the 
Civil Aeronautics Authority. While this organizational setup was changed in 
1940 by Reorganization Plan IV, and the Administrator transferred to the De- 
partment of Commerce, the initials of the Civil Aeronautics Administration— 
CAA—are the same as those formerly applicable to the Board, when it was the 
“Authority.” 

The Civil Aeronautics Administration, unlike the Board, is wholly and com- 
pletely an executive agency. Its functions are many and varied, but the prin- 
cipal ones are the building, maintenance, and operation of the Federal airways. 
the control of, air traffic, the administration of the Federal Airport Act, and 
the enforcement of the civil air regulations which have been promulgated 
by the Board. Agents of the Administrator check all applicants for airman cer- 
tificates, study the aircraft designs of new aircraft to see whether they comply 
with the Board’s standards, and issue type certificates to the manufacturer, 
and other types of air agency certificates. 

If I were to make an analogy to more familiar fields, I would say that the 
Board is aviations’ legislature and supreme court, while the Administrator is the 
department of highways, denartment of education, police department and State 
attorney’s office, all combined in one. 

As I became better acquainted with the day-to-day workings of the Board, I 
began to realize that the major problems of the Board fall into three broad 
Classes—service, subsidy, and safety. Of these, the most complex is service, 
the least complex is safety, and because I prefer to start with the simple things, 
I will deal with these topies in inverse order. 
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The main reason that safety is a relatively simple problem for the Board is 
that air transportation today is safe. Notwithstanding recent terrible disasters, 
it is far safer for the passengers than our most customary form of transport— 
the automobile. Last year the number of fatalities per hundred million passenger. 
miles was about the same for railroads, buses, and air carriers. As an industry— 
and this is really quite startling—the scheduled carrier system is far safer than 
any other transportation industry per unit of transportation furnished. In 
other words, fewer Americans are killed by transport aircraft per passenger. 
mile than by any other form of transport. 

In spite of the excellence of our safety record, neither we on the Board nor 
anyone in industry is satisfied. Our common objective is absolute safety, and 
the problem which confronts the Board therefore is one of degree. How many 
restrictions of a safety nature should we place on air transportation. It’s an 
old saying in aviation circles that the only safe airplane is one that’s locked 
up in the barn. None of us want that. Consequently, the objective of the Board 
is to achieve the maximum degree of safety that is reasonably attainable. This 
requires constant study on the part of a sizable number of our staff, consulta- 
tions with all branches of the industry, consideration of accident and incident 
reports, reexamination of old rules in the light of new developments.and pro- 
ecedures—all to the end that our regulations be continuously kept up to date 
with what is possible of achievement. 

Turning now to the matter of subsidy, that is the type of problem it is really 
a pleasure to deal with. The reason for this is that all of us at the Board feel we 
are making great strides forward in reducing the need for subsidy. Just over a 
month ago we were able to revise our estimate of total airline subsidy require- 
ments for the fiscal year and effect a decrease of our 20 percent from the esti- 
mate made just last February, and nearly one-third less than the amount 
required in fiscal year 1954. 

The progressive reduction is most heartening from many standpoints. It is an 
indication of the increasingly widespread acceptance of air transportation, since 
costs once made up by subsidy are now being made up by fare-paying passengers 
who find aviation meets their transportation needs. It is also encouraging to 
note that our national-flag lines who fly overseas are beginning to make money 
without need for subsidy support. 

Of the principal carrier groups only the local service carriers as a class will 
continue to require financial aid from the Government in the form of subsidy 
for some time. But in my opinion the prospects for the local service carriers 
are exceedingly bright. Indicative of this is the fact that during the first 6 
months of this year the total passengers carried on local service airlines increased 
by nearly 300,000 passengers, or over 27 percent compared with the first 6 months 
of 1954. Load factors, which for the 12-month period ended September 30, 1954, 
ge ag percent, jumped to 45.2 percent for the similar period ended September 


As an Oklahoman I join with you in congratulating one of our fellow citizens 
who, as president of Central Airlines, has given Enid and other small cities in 
this area true air transportation service. I refer of course to Keith Kahle, 
whose faith in the ideal of a local service airline for Oklahoma and our neighbor- 
ing States is being fully justified. He has had a mighty difficult job—along with 
most of the other local airline presidents—of getting the local service idea 
accepted. You here in Enid have given him support and encouragement, and in 
my mind the prospects are now bright. 

From time to time I have been made aware that there is some feeling within 
the local lines that the Board may have been a little too tough in its administra- 
tion of the mail rate and subsidy programs as it concerns them. I, for one, 
have the feeling that to get the most benefit out of subsidy in achieving the 
ultimate goal of self-sufficiency, the program must be administered with 4 
certain degree of toughness. I think we all can agree that subsidy is an 
instrument to teethe on, not a soft pillow. 

However, there is no doubt that an inadequate award of subsidy can retard 
a carrier’s growth, and for this reason, if the industry has any suggestions 
for revision of the Board’s subsidy policies, the Board will give them thorough 
and careful consideration. No promises, you understand, other than that we 
will discharge the duty imposed on us by the Civil Aeronautics Act in the best 
way we know how. 

Now let us look at the matter of air service. As I said before, it is an er 
tremely complex problem having many aspects. The negotiation of bilateral 
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agreements for the exchange of foreign routes is another, and policies with 
respect to route patterns of the local service carriers is a third. 

Interwoven throughout these aspects of the problem, and the thing that pro- 
duces many an ill for the Board and industry alike is the cumbersome, time- 
consuming procedures, the delays which seem to make each matter drag on inter- 
minably, the reams upon reams of minor and frequently irrelevant facts which 
enterprising counsel have succeeded in introducing in evidence. All these make 
the decisional process in these extremely complicated cases a great deal harder. 

You know, one of the things I learned when I was studying law was that the 
old common law forms of pleading—declaration—plea—replication—rejoinder— 
all were for the purpose of narrowing down the issues to a single issue or 
at least to as few as possible. Present-day administrative practice seems to me 
to have the opposite objective—that of making every case as complicated as 

ossible. 

y Notwithstanding these difficulties, the Board has disposed of a great number 
of matters, and I am proud to say that this year promises to be its most produc- 
tive. On January 1, 1955, the Board was faced with 558 dockets in various 
stages of proceeding, and 557 dockets still to be heard, some of them dating back 
as far as 1945. 

By November 1, another 510 dockets had been added to the total, representing 
applications and petitions filed with us since the first of the year. 

By November 1, decisions involving a total of 324 dockets had been made and 
announced. Cases involving 163 dockets had been set for action, and 133 peti- 
tions had been dismissed from the dockets as no longer pertinent. 

One of the major matters announced recently by the Board was its decision in 
the Large Irregular case. This decision, which we released last Tuesday, is 
designed to establish a framework within which the former irregular carriers 
can operate. Although procedurally it is an interim order—since the issue of 
fitness, willingness, and ability has still to be determined for each carrier—we 
hope that it will constitute a solid foundation for future regulation. What we 
have sought to do essentially is to make a more workable regulation, without 
changing the essential character of the service or its relationship to the overall 
air transportation picture. In some respects the authorization is more liberal, 
but in others it is more restrictive. You will note what we have tried to do is 
to keep the growth of this segment of the industry within predictable chan- 
nels—performing its allocated role in the air transportation business. This role 
will be mainly charter work, with the additional right to conduct mot in excess 
of 10 individual service flights per month in the same direction between any 
pair of points. We have taken care, we believe, of any substantial threat to 
the certificated system through detailed controls agaiust direct or indirect pool- 
ing of services and mergers of operators. 

By the end of the year we hope that we shall have completed all the permanent 
certification cases of the local service airlines. 

Thus, in my opinion the Board can be justly proud of what it is accomplishing. 
I like to feel that I can claim credit for some of this accomplishment, but much 
credit must also be given to my colleagues on the Board. As you know, one of 
them is a fellow Oklahoman, former Senator Josh Lee. Sitting with me on the 
Board as Vice Chairman is Col. Joseph P. Adams from the State of Washington. 
My other able colleagues are former Senator Chan Gurney, of Yankton, S. Dak., 
and the Honorable Col. Harmar D. Denny, of Pittsburgh, Pa. 

As could be expected, differences of opinion between the Board members as 
to how a given problem should be solved frequently arise. However, I say with 
conviction that each Board member is doing his level best in accordance with 
his own views to discharge his responsibilities under the Civil Aeronautics Act. 

Now I want to tali a little bit of what I, as an 8-month Chairman, feel is 
wrong with the present situation and make some suggestions which I think 
might be helpful. 

As I see it, the central and overriding principle established by the Civil 
Aeronautics Act is public convenience and necessity. These words have no 
hidden and mystic significance. They only mean that the Board is vested with 
the power and duty to see to it that the public of this country gets the best, 
most efficient, reasonably priced and safe air service that is possible for man to 
devise in the present state of the art. The act created a public service industry, 
and in so doing gave the Board a number of controls to attain this objective. 
Publie convenience and necessity was to be the criterion for the award of a 
route. Air carriers were subjected to severe safety controls and measures. 
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Competition was to be encouraged to the extent necessary to promote a sound 
air transportation system. And subsidy, through the mail-pay provisions, was 
provided to take care of the developmental period. Finally, detailed provisions, 
permitting the Board to govern intercorporate relationships, were included to 
police the competition and see to it that competitive practices were constructive 
and not destructive, real and not fictitious. 

I could not be more wholeheartedly im accord with the basic objectives of the 
act. However, it has seemed to me as I have listened to cases presented during 
my tenure as Chairman that this basic objective is being gradually obscured 
by matters which are of a subsidiary interest to the traveling public. 

The true issue of public convenience and necessity—that is, whether the public 
needs more service or more competitive service between any two points—is 
submerged in the question of who shall render a service which everyone agrees 
is necessary. Proceedings drag on before examiners for weeks on end on the 
issue of choice of carriers. 

The courts, through the Ashbacker doctrine, have added further difficulties 
and confusion. By emphasizing the private rights of carriers in connection with 
applications for new routes or new services, with a consequent deemphasis on 
the public need for the new service, they have not left the Board free to decide 
whether communities need additional service unless it also before final award 
oes comparative consideration to all applicants who desire to perform the 
service. 

Since in most cases no two applicants desire to perform an exactly similar 
service, it is necessary to extend the proceedings so as to encompass all applicants 
whose petitions might require comparative consideration under that doctrine. 
As this extension grows, like a ripple in a pond, it tends to enlarge to a wider 
and wider extent the scope of the proceeding. Finally, the record and the issues 
reach such gigantic proportions that it becomes impossible to arrive at a fully 
reasoned and integrated decision. 

The effect of this doctrine over the long run is to give an advantage to the 
large carriers, since they are far better able to support the costs of a drawn-out 
and complicated proceeding. Legal fees and payments to high-priced economists 
mount very rapidly. 

Another aspect of the Board’s difficulties and problems in connection with 
making findings of public convenience and necessity—and which again indicates 
the extent to which the private motivations of the carriers have begun to take 
predominance over the broad questions of public interest—is the matter of 
pressures. Pressures in my way of thinking—and by pressures I mean extra- 
judicial efforts to promote or defeat a certain decision—are detrimental to 
everybody concerned. First of all they are detrimental to applicants generally, 
because even if an applicant is not desirous of using pressure, he may feel com- 
pelled to do so to counteract the pressures created by his opponent. 

Pressures are bad for the Board, not because the Board will yield to pres- 
sure—certainly so long as I am with the Board I will use every effort I can to 
resist such pressures—but principally because of the harassing influence on the 
Board members in arriving at their decision, caused by the introduction of 
extraneous issues and political considerations which distort the evidence of 
record. Again the Board may over-react to pressures and, in the attempt to 
resist them, lean over backward to achieve a result which they otherwise might 
not have reached. 

Lastly, I believe it is detrimental to the individuals through whom the pressure 
is exerted. In this regard I am thinking particularly of congressional pressures, 
to which the Board has in recent times been particularly subject. As a former 
Member of Congress I know that the objective each Congressman is seeking in 
all Government agencies is that they be manned by competent administrators 
who will impartially decide each case on its merits against the background of 
law. This assurance is a guaranty that my own constituents will be properly 
taken care of, and their interests will not be subordinated to those which some 
other person or pressure group might desire to see promoted. I think it wholly 
within the bounds of propriety for any Congressman to inquire of an agency 
as to the progress his constituent’s case is making, and to assure himself that 
the case has not become mired down in red tape. However, when congressional 
interest passes this point, in my opinion it becomes something that jeopardizes 
the integrity of the whole independent agency system. 

Summarizing this aspect of what I have to say, I feel that there has been 20 
undue shift of emphasis from public convenience and necessity to the seeking 
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and protection of private carrier rights. No one is a stronger believer than I in 
the free enterprise system, but air transportation under the Civil Aeronautics Act 
is not free enterprise—it is regulated competition, and the only excuse for limiting 
competition at all is the public good. Private rights must be respected, but when 
protection of private interest reaches such a point that, for any case of reasonable 
size to reach decision, it takes months and months of hearing, and reams of 
irrelevant, repetitive, and frequently incompetent evidence; when it takes time, 
energy, and money spent on pressures to override the evidence introduced ; when 
proceedings grow like cancer because of the need for protecting peripheral private 
rights under the doctrine of the Ashbacker case—when all these elements com- 
bine, we lose sight of the basic reason for our existence, which is to assure the 
public of the United States—to the small communities, the medium size communi- 
ties and the large cities, an adequate, safe and successful air transportation 
system. 

" therefore believe that the Congress should give this situation a pretty thor- 
ough review to see whether the Civil Aeronautics Act cannot be revised to cure 
some of these difficulties. Certainly the doctrine of the Ashbacker case can be 
given a more restricted application. And there may well be certain issues in 
new route cases—like fitness, willingness, and ability—which can be handled in 
ex parte proceedings without destroying the basic foundation of a hearing on 
public convenience and necessity. Rules of evidence can also be tightened. 

Another suggestion I would like to make is one for increasing the practical 
knowledge of the Board and its staff of air transport matters. I am very strongly 
of the opinion that greater knowledge of the industry would benefit the industry. 
This “educational” suggestion has three aspects. 

First, I think the Board members and the staff should get out more and visit 
industry installations. Such a program cannot, however, be made effective in the 
light of the Board’s budget without the cooperation of industry. I am pleased 
to say that I have taken the lead in approving the principle which would permit 
those carriers, who so desired, to provide transportation without cost to the 
Government of Board personnel enabling them to study the industry at close 
range. 

Secondly, I think there ought to be provided greater opportunities for industry 
discussion with the Board of matters affecting individual carriers in negotiations 
for bilateral air transport agreements. Personally, I would like to see an industry 
adviser named on every delegation taking part in bilateral discussions. However, 
that is basically a matter for the Department of State to decide, since the 
composition of United States delegations to take part in foreign negotiations is 
that Department’s ultimate responsibility. 

However, I believe that we in the Board should spare no pains to obtain the 
views of the particular carriers who will be affected before giving our advice to 
the State Department in connection with these international negotiations. 

The third educational suggestion I want to make is the formation of an ad- 
visory assembly on civil aviation. What I have in mind is the creation of a group 
of outstanding citizens representing different classes of airlines, pilots, other 
labor groups, manufacturers, freight forwarders, shippers’ associations, corporate 
owners, private pilots and all other elements of our great and progressive in- 
dustry. I think there should also be included representatives of the National 
Council of Mayors, the United States Chamber of Commerce, the Aviation Writers 
Association, and other representatives of the trade press. This assembly would 
meet with the Board once or possibly twice a year, and would make recommenda- 
tions to the Board for its guidance in the administration of the act. Naturally 
any consideration of cases pending before the Board would be barred from dis- 
cussion, but Board procedures, general policies, regulations, and the like would 
all be fair game. 

I think it would work. 

Let me repeat these recommendations again. 

1. I believe the act should be revised to restrict, although not entirely eliminate, 
the Ashbacker doctrine in connection with Board certificate proceedings. 

2. I believe the Civil Aeronautics Act should be amended “so as to permit the 
Board to find fitness, willingness, and ability in ex parte proceedings.” 

_3. I also believe “that the Congress should reexamine other provisions of sec- 
Uon 401 of the act so as to focus these proceedings on the public convenience and 
hecessity in fact as well as theory.” 

4. I believe that Board members and Board staff should become more familiar 
with the actual operations of the industry—and if this end can be accomplished 
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better by Board acceptance of free transportation for its staff voluntarily offereg 
by the airlines—I am for it. 

5. I believe there should be closer collaboration by the Government with the 
industry in bilateral negotiations. 

6. I believe that an annual assembly composed of representatives from all seg. 
ments of industry and those served by it should be created by the Board to mee 
periodically with and advise the Board in respect of current aviation problems, 

In conclusion, Mr. Toastmaster, I would like to add one more reflection of ap 
8-month Chairman—maybe I should add 25 minutes to that 8 months! I think 
air transportation is a wonderful industry. On the whole it is an industry dedi- 
cated to public service. It is an industry which appeals to the imagination of aj 
Americans. With the continued growth of low-cost service and with the great 
expansion of the local airlines, it is an industry not limited to any class or section, 
It is here to serve us all everywhere in our broad land and its future has all the 
shining luster of American inventiveness and pioneer spirit. 


E-9744 


UNITED States OF AMERICA, CIVIL AERONAUTICS BOARD 
Washington, D. C, 


Served ; November 15, 1955 


LARGE IRREGULAR AIR CARRIER INVESTIGATION 


DOCKET NO. 5132 ET AL. 


Decided: November 15, 1955 


The large irregular carriers and irregular transport carriers, as a Class, have 
provided useful and necessary service in meeting fluctuating demands for air 
transportation, specialized services, and charter operations which have not been 
met by the certificated air carriers. The growth of the operations of the irregu- 
lars has not had an adverse effect upon the certificated carriers. 

The irregulars represent a significant part of the Nation’s air transport system, 
and there is a continuing need for their services. They have rendered invaluable 
service to the military, both in the Berlin and Korean airlifts, as well as in 
domestic charter operations. The continued existence of their fleet is of real 
value in terms of the national defense, and the future ability of the irregulars 
to serve the military depends upon their ability to operate their planes in com- 
mercial activities when not engaged in service for the military. The Board's 
policy toward these carriers should be directed toward their survival and con- 
tinued healthy growth, subject to the overall objectives of the Act and a proper 
relationship to the certificated air carrier system. 

The Board, therefore, adopts a new policy with regard to the permissible opera- 
tions of these carriers, which carriers will hereafter be designated as supple 
mental air carriers. Under this new policy these carriers will be granted au- 
thority to conduct: (1) unlimited charter operations on a planeload basis for the 
carriage of passengers and property in domestic overseas, and territorial (except 
intra-Alaska) operations, and of property only in international operations; (2) 
charter operations for the carriage of passengers in international operations 02 
an individual exemption basis similar to that which is set forth in the 1955 T’rans- 
atlantic Charter Policy, E-9221, adopted May 20, 1955; and (3) individually- 
ticketed or individually waybilled operations by each carrier not to exceed 10 
trips per month in the same direction between any single pair of points in any 
calendar month, except as to intra-Alaska operations and except as to the carriage 
of passengers in international operations, 

The authority granted under the new policy will be supplemental and addi- 
tional to the services of the certificated carriers and will not be unduly competi 
tive with the operations of the certificated carriers, . 

Inasmuch as all of the applicants have not been heard with regard to their 
qualifications, the Board has deferred decision on the nature and form of the 
authority to be granted to the qualified applicants and as to the identity of the 
carriers to receive the enlarged authority. 

In the interim, the Board grants an exemption to those supplemental alr 
carriers whose operating authority has not been revoked to operate within the 
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scope of the enlarged authorization, subject to conditions and limitations de- 
signed to keep such operations within the scope of the authority. This au- 
thority will not be granted to. Seaboard & Western Airlines, Inc., which has 
since received a certificate of public convenience and necessity, nor to the North 
American group whose authority to operate under the existing regulations, 
though revoked for violations, continues in effect, by virtue of a court stay of 
the revocation order, pending court review of the Board’s decision. 

The Board will institute a formal proceeding to consider expanding the num- 
per of regularly certificated authorizations for air transportation over any seg- 
ment or group of segments whenever the volume of traffic carried by supple- 
mental air carriers thereover exceeds 15 percent of the traffic of the regularly 
certificated carriers thereover for a period of one year. Such proceeding will 
be processed expeditiously and will be given priority of handling. 

APPEARANCES : 

Philip Schleit for Aero Finance Corp. 

Dayton Harrington and Lyle O'Rourke for Air America, Inc. 

David S. Allshouse, Warren E. Miller and William H. Batzer for Air Cargo 
Express. 

George Berkowitz for Air Services, Inc., Los Angeles Air Service, Inc., and 
Central Air Transport, Inc. 

David 8S. Alshouse, Amos EB. Heacock, and Warren EF. Miller for Air Trans- 
port Associates, Inc. 

Coates Lear and Perry H. Taft for Airline Transport Carriers, Inc. 

Charles Murphy, Hardy K. Maclay and Joseph A. Perkins for All American 
Airways, Inc. 

Coates Lear and Theodore I. Seamon for American Air Export & Import Co. 

A. F. Beitel for American Air Transport, Inc. 

Theodore I. Seamon for American Flyers Airline Corp. 

John J. Klak, Theodore I. Seamon and Coates Lear for Arctic-Pacific, Inc. 

Ben Ivan Melnicoff for Argonaut Airways Corp., Continental Charters, Inc., 
and Miami Airline, Inc. 

John J. Klak and J. Vernon Clemans for Arnold Air Service. 

George Berkowitz and Charles S. Murphy for Associated Air Transport, Inc. 

Norman L. Meyers and John J. Klak for Aviation Corporation of Seattle. 

F. Alfred Blatz for Blatz Airlines, Inc. 

Richard H. Keatinge and Charles H. Older for California Air Charter, Inc., 
Currey Air Transport, Ltd., and Great Lakes Airlines, Inc. 

Coates Lear for Capitol Airways, Inc. 

Dayton Harrington for Caribbean American Lines, Inc. 

Robert D. Seeks and Edward K. Wheeler for Coastal Cargo Co., Inc. 

J. Marchant, Arthur S. Clark and Albert F. Beitel for Conner Air Lines, Inc. 

Dayton Harrington for Economy Airways, Inc. 

Pat M. O’Hara and Jacob F. Adelman for Federated Airlines, Inc. 

Albert F. Grisard for Freight Air, Inc. 

Ben C. Fisher, John P. Southmayd, and John J. Klak for General Airways, Inc. 

Jacob F. Adelman for Hemisphere Air Transport. 

Lewis H. Johnson and Warren E£. Miller for Johnson Flying Service, Inc. 

Henry I. Stimson for Meteor Air Transport. 

Stephen F. Dunn and Jacob F. Adelman for Modern Air Transport, Inc. 

Charles H. Older, Warren E. Miller, R. H. Keatinge, and Dayton Harrington 
for Monarch Air Service. 

Hardy K. Maclay and Mark Riegel for North American Airlines, Inc. 

Coates Lear and Clayton Burwell for Overseat National Airways. 

Hardy Maclay and George Berkowitz for Paul Mantz Air Service. 

David 8. Allshouse, Richard H. Keatinge and Charles H. Older for Pearson- 
Alaska, Inc. (now World Wide Airlines, Inc.) 

Ben Ivan Melnicoff, Charles 8S. Murphy, and Albert F. Grisard for Peninsular 
Air Transport. 

John H. Pratt, Herbert Sussman and Albert F. Beitel for Quaker City Air- 
ways, Inc. 

Philip Schleit and E. J. Averman for Regina Cargo Airlines, Inc. 

Georgé Berkowitz for Robin Air Lines, Inc. 

Harry E. Middleton, Jr., John J. Klak, and Dewitt Yates for Royal Air Service. 

John J. Klak and Harry E. Middleton, Jr., for S. S. W., Inc., Southern Air 
Transport and Standard Airways, and Sourdough Air Transport. 
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Alan H. Cassman for Stewart Air Service. 

George Berkowitz for Strato-Freight, Inc. 
ne H. Older, Clifford Hoof and John J. Klak for Trans-Alaskan Air. 

es, Inc. 

Hardy K. Maclay for Trans American Airways. 

Theodore I. Seamon for Trans-Caribbean Airways, Inc. 

Hardy K. Maclay for Trans National Airlines, Inc. 

Richard R. Pettit for Transocean Air Lines. 

Norman L. Meyers and Wyman Reynolds for U. 8. Aircoach. 

Hardy K. Maclay, John J. Kiak and Harry EZ. Middleton, Jr., for The Unit 
Export Company, Inc. 

John J. Klak, Harry H. Middleton, Jr., and Leonard 8. Halpert for United 
States Overseas Airlines, Inc. 

Richard H. Keatinge, Charles H. Older, and George Berkowitz for Wester 
Flying Service, Inc. 

Clayton L. Burwell, Coates Lear, Milton M. Gottesman, A. Alvis Layne, Jr, 
and H. Charles Ephraim for World Airways, Inc. 


Air Carrier Interveners 


James F. Bell and Seth W. Morrison for Alaska Airlines, Inc. 

Ernest W. Jenner, Howard C. Westwood, Clifton J. Stratton, Jr., and Alfred 
V. J. Prather for American Airlines, Inc. 

B. Howell Hill for Braniff Airways, Inc. 
Charles H. Murchison, Macon Arthur, and Robert B. Hankins for Capital Air. 

ines, Inc. 

OC. Hdward Leasure, H. F. Scheurer, Jr., and 8S. B. Redmond for Continental 
Air Lines, Inc. 

D. Franklin Kell for Delta Air Lines, Inc. 

E. Smythe Gambrell, Charles A. Moye, and Robert HE. Hicks, for Eastern Air 
Lines, Inc. 

John W. Cross, Richard A. Fitzgerald, Alerander G. Hardy, and Eldon Crowell 
for National Airlines, Inc. 

C. Edward Leasure, H. F. Scheurer, Jr., and A. H. Floan for Northwest Air- 
lines, Ine. 

Gerald P. O’Grady for Pacific Northern Airlines, Inc. 

Paul D. Lagomarcino, Edward G. Howard and George H. Buschmann for Pan 
American-Grace Airways, Inc. 

John C. Pirie, Henry J. Friendly, H. Don Reynolds, Joseph I. Kesselman, G. F. 
Fox, and J. Howard Hamstra for Pan American World Airways, Inc. 

James K. Orimmins, Henry P. Bevans, and Edmund #H. Harvey for Trans World 
Airlines, Inc. 

John T. Lorch, Floyd M. Rett, Henry L. Hill, James F. Reilly, and William M. 
Dickson for United Air Lines, Inc. 

D. P. Renda and John W. Simpson for Western Air Lines, Inc. 


Other Interveners 


Joseph H. Hays, J. D. Feeney, Jr., J. W. Nisbet, Amos M. Mathews, Guernsey 
Orcutt, A. P. Donadio, Russell B. James, F. R. Leigh, D. O. Mathews, Thormund A. 
Miller, Eugene L. Hunt, R, B. Blackwell, and Frederick EZ. Fuhrman for Abilene 
& Southern Railway, et al. 

A. F. Beitel for Aircoach Transport Association. 

Robert J. Bauer for Better Business Bureau of Los Angeles. 

Mrs. Muriel Tsvetkoff for Better Business Bureau of San Francisco. 

C. D. Williams, S. W. Earnshaw, Ernest Nash, L. B. Ullstrom, and Robert P. 
Boyle for U. S. Department of Commerce. 

Ramsey D. Potts, Theodore I. Seamon and Joseph A. Reilly for Independent 
Military Air Transport Association. 

Edward A. Goggin for the City of Oakland. 

John H. Wood, Jr., for the City of Philadelphia. 

Roy C. Frank and Julian T. Cromelin for the Postmaster General. 

O. R. Thorn for the County of San Diego. 

J. Kerwin Rooney for the Board of Port Commissioners, Port of Oakland. 
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Interested Persons 


M. J. Madsen for the Better Business Bureau of Chicago. 

H. R. Jackson for the Better Business Bureau of New York. 
Philip Schleit for European-American Airlines. 

Leo J. Vander Lans for the State of California. 

William B. Acton for the City of San Francisco. 


Bureau Counsel 


Ronald H. Cohen, George W. Shoemaker, V. Rock Grundman, Mervin F. Bagan, 
and Leslie Donahue for the Bureau of Air Operations. 


OPINION 
By THE BOARD: 

This is the culmination of a general investigation which we instituted in 1951* 
to determine our future policy with regard to Large Irregular Carriers and Irreg- 
ular Transport Carriers.* Into this proceeding were consolidated the applica- 
tions of the irregular air carriers for continuation and enlargement of their 
authorizations and the applications of other air carriers seeking original author- 
ity to provide additional and supplemental air service. The magnitude of the 
proceeding is reflected in the fact that there are some 66 applicants, as well as a 
large number of intervenors including the principal certificated carriers operating 
over domestic trunkline, overseas and international routes, civic and governmental 
bodies, the common carrier railroads, and industry associations. 

On March 29, 1955, after hearings extending over twenty months Examiners 
Ralph L. Wiser and Richard A. Walsh issued their initial decision. Exceptions 
thereto were filed by the various parties, as well as briefs in support of such 
exceptions, and the Board has heard oral argument. The case now stands sub- 
mitted for decision. 

In their initial decision, the Examiners found that individual-sales operations 
of a route type nature by noncertificated carriers, irrespective of limitations on 
frequency, would be inconsistent with the public interest and cannot be charac- 
terized as supplemental or additional to the services of the certificated carriers. 
The Examiners recommended that a new class of noncertificated carriers, to be 
designated as Large Supplemental Air Carriers, be established and that such 
carriers be authorized to operate the following services: 

(1) Charter passenger service—an unlimited number of flights carrying passen- 
gers where one person charters 50 percent or more of the plane’s capacity for 
his own account and pays the transportation charges without being reimbursed by 
members of the group. Where a person charters less than the full capacity, the 
Examiners would permit the carrier to fill up the rest of the plane with individual 
ticket passengers, but if it did so, the flight would not be considered a charter 
flight. Instead, the flight would be a “special service” flight and would be subject 
to the numerical limitations applicable to special service flights. 

(2) Three “special service” (i. e., other than charter) flights in each direc- 
tion between any two points during any month would be permitted. The carrier 
would have the privilege of operating an unlimited number of extra-section 
flights on the days when the carrier operates between those points. If the 
carrier operated less than three flights in any month, it would be permitted to 
operate the unused flights in the succeeding month, in addition to the three 
flights permitted in the succeeding month. 

(3) An unlimited number of charter flights transporting cargo between points 
not served by all-cargo flights of any certificated carrier. For the purpose of the 
unlimited frequency charter authorizations, transportation of property would be 
only pursuant to contracts for planeload capacity or multiples thereof. 

R 4) An unlimited number of flights where the Department of Defense is the 
charterer. 


1Order No. E—5722, adopted September 21, 1951. 

‘For the purposes of this Opinion, there is no significant distinction between Large 
Irregular Carriers and Irregular Transport Carriers. Both classes will therefore be con- 
sidered as one and will be referred to as irregular air carriers or irregulars. 

*The Examiners also recommended, inter alia, that the Board adopt a policy under 
which a formal proceeding would be initiated to consider expanding the number of 
regularly certificated authorizations for transportation over any segment or group of 
segments whenever the volume of Large Supplemental Carriers on such segments exceeds 
15% of the traffie of the regularly certificated carriers for any substantial period. In 
such proceeding, the Examiners recommended that the Large Supplemental Carriers that 
were responsible for the traffic should be entitled to participate as applicants for certifi- 
cated authorization, and all other things being equal. priority of consideration should be 
siven to the carrier or carriers that developed the traffic. 
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The Examiners further recommended that the foregoing authorizations should 
be by exemption rather than certificate, and should continue for a period of five 
years. With respect to the identity of the carriers to be authorized to provide 
the new service and the area in which they should operate, the determination 
was made in the following manner: Of the thirty applicants heard as to their 
qualifications,‘ the Examiners found seventeen to be qualified. Of the remaining 
thirty applicants in the proceeding,’ those engaged in common carrier operations 
during a “grandfather” period (the last six months of 1954), as reflected in 
their reports to the Board, were found to be qualified. The area of operation 
for each carrier, i. e., whether interstate, overseas and/or foreign, was to be 
determined by the type of common carriage in which each applicant engaged 
during the “grandfather” period. 

At the outset of our consideration of the issues, a procedural problem claimed 
our attention. The record indicated that a large number of applicants had aot 
been heard with respect to their qualifications, and as to those already heard 
on this question, certain interested parties refrained from filing briefs to the 
Jxaminers due to doubt as to whether the matter of qualification was then ripe 
for decision. We felt that it was in the public interest and would expedite the 
conclusion of this proceeding to proceed forthwith, in the same manner as there- 
tofore, with the hearings as to the qualifications of those applicants who have 
not yet been heard as to their qualifications, and that such hearings might 
properly be conducted pending the preparation of this Opinion delineating the 
scope of supplemental air transportation to be authorized. We, therefore, 
decided to vacate the Examiners’ ultimate findings with respect to the qualifica- 
tions of the individual applicants and to reopen the record on the sole question 
of the qualifications of the applicants. Accordingly, on August 19, 1955, we 
adopted Order No. E-9503, which carries out the foregoing determination. 

We turn now to a re-examination of our policy as to irregular air carriers in 
the light of the extensive record developed herein.* This record shows that the 
irregular air carrier industry has had a truly remarkable growth in recent 
years. Prior to World War II, irregular air carrier operations were conducted 
in small aircraft, mainly in conjunction with fixed-base operations, and were of 
limited economic significance.’ Conditions at the end of World War II, how- 
ever, brought about a rapid expansion in the activities of the irregular carriers. 
First, the civilian demand for air travel increased tremendously after the war, 
and the certificated carriers, whose activities were severely limited during the war 
period, were faced with the problem of expanding their operations to meet the 
growing demand for air service. Second, a substantial number of veterans 
trained in the techniques of aviation sought to enter the field of aviation as 
independent operators. Their entry into the field was facilitated by the avail- 
ability of surplus military aircraft, mostly C—46’s and C-47’s, which could be 
leased or purchased at a relatively small cost. Equipped with the larger air- 
craft, the irregulars sought to satisfy the enlarged demand which the certificated 
carriers were unable to meet. The traveling public readily accepted and patron- 
ized the rapidly expanding services of the irregulars to the point that they now 
constitute an important segment of the air transportation industry. 

Today, some fifty irregular air carriers*® provide a wide variety of services, 
domestically, overseas, and in foreign air transportation. 'These services are 
rendered primarily with DC-3, DC-4, and C—46 aircraft, although some of the 
larger carriers now operate Constellation and DC-6 aircraft. The services per- 


4By January 20, 1954, the Examiners had heard thirty applicants on qualification. On 
that date, the Board adopted Order No. E—8052 in which it directed the Examiners to 
defer hearing as to the qualifications of individual applicants unti! further orders of the 
Board and to complete the hearings on the issues with respect to the requirements of the 
public interest and the public convenience and necessity as set forth in paragraphs 
numbers 1 (1) through 1 (7) of Order No. E-5722. The hearing was completed on the 
limited issue basis directed in this Order. 

5In the course of the hearing, certain applications were dismissed at the requests of 
the applicants or for want of prosecution. 

6 Attached hereto as an Appendix are portions of the Initial Decision containing the 
findings, conclusions, and recommendations with which we agree and which we adopt as 
our own. 

7 Investiaation of Nonscheduled Air Services, 6 C. A. B. 1049, 1052: Large Irregular 
Carriers. Exemptions, 11 C. A. B. 609. 612. 

8 Originally, 142 letters of registration were issued to irrecular carriers. Various 
circumstances have brought about a reduction in the number of irregular air carriers. 
Among these are economic forces, revocation of operating authority for violations of the 
Act and the Board’s Economic Regulations, and change of status by receiving a certificate 
from the Board. 
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formed by the irregular carriers are of various types, including charter operations, 
individually ticketed coach flights, specialized services, and military airlift. In 
the year 1954, the passenger operations of irregular carriers resulted in the gen- 
eration of 1,252,680,000 revenue passenger-miles.* For the same period, cargo 
operations amounted to 54,249,000 cargo ton-miles. 

The field of charter operations has proven of importance to both the carriers 
involved and the public patronizing their services. Thus, in 1953, 53 percent 
of all irregular air carrier flights were charter flights. In contrast, the charter 
and special-service business of the certificated carriers totalled only 2.37 percent 
of their total miles flown in 1950, and 2.98 percent in 1951. The revenues of 
the domestic trunklines from nonscheduled services amounted to 1 percent of 
total revenues in 1950, 0.7 percent in 1951, 0.6 percent in 1952, and 0.4 percent 
in 1953." There is no indication that the certificated carriers will increase sub- 
stantially their participation in this field. The certificated carriers do not gen- 
erally assign aircraft or personnel exclusively to charter services. Since they 
can obtain a better utilization of aircraft in scheduled service, they cannot be 
expected to develop aggressively their charter business. 

Closely allied to charter operations is the field of specialized services in which 
the irregular air carriers have been prominent. This field embraces a wide 
gamut of services too numerous to detail. Among these are transportation of 
migratory workers and fire fighters and their equipment, and shipments of lob- 
sters, cattle, and turkey poults from hatcheries. By their very nature such needs 
cannot be fulfilled economically by the certificated carriers whose equipment is 
best utilized on their regular scheduled routes. Thus, special services represent 
another area in which the irregular air carriers have met a real need—an area 
in which the certificated carriers have shown comparatively little interest. 

The record further demonstrates that the irregular air carriers fill an important 
need for individually ticketed travel created by periodic demands which exceed 
the capacities of the certificated carriers. Such excess demands are caused by 
holiday travel, summer and winter vacations, the closing and opening of schools 
and colleges, conventions, etc. Even in what might be considered a normal or 
average season, the demand for transportation will vary on different days of the 
week. The certificated carriers must operate a fleet designed for a certain traffic 
volume. This fleet often cannot be geared to the peak season traffic volume, for 
if it were, the utilization of aircraft in the off seasons would be too low for 
economical operations. Thus, there are inevitably times when a particular car- 
rier cannot supply the demand for service. Into this gap, the irregular air carriers 
have stepped. Unhampered by schedule requirements, they have been able to 
make their aircraft available at the time and place when the certificated carriers 
have been unable to fill the needs of the public. This has been of inestimable 
value and convenience to the travelling public. 

Aside from helping to meet the immediate travel needs of the public, the irregu- 
lar air carriers have played a significant role as innovators in air transportation. 
It was they who made an invaluable contribution to air transportation by risking 
their own capital to pioneer in and develop the field of low-cost coach-type air 
transportation. And it was largely as a result of such successful experimentation 
that the certificated trunkline carriers became active participants in this field. 
This has made air transportation available to travelers who could not afford first- 
class accommodations. Today, air-coach travel is a vital and growing segment of 
the industry. For the year ended November 1954, the coach services of the cer- 
tifieated carriers had accounted for 5,169,284,000 passenger-miles, or 32 percent 
of all traffic, and evidence in the record indicates that the major carriers have 
equipment and alteration plans looking toward a coach offering of at least 50 per- 
cent of total business. Indeed, the day is not far distant when, as in the case of 
railroad travel, air-coach travel will far exceed first class. 

An assessment of the importance of the irregular air carrier industry must in- 
clude reference to the vital services rendered by these carriers in the interests of 
the national defense. In the emegencies created by the Berlin blockade and the 
Korean hostilities, these carriers performed a large percentage of the airlift re- 
quired by the military. During the Berlin airlift, the irregular air carriers 


* Quarterly Report of Air Carrier Operating Factors, March 1955, derived from Carriers’ 
Reports, C. A. B. Form 242. These figures are subject to adjustment for revenue passenger 
ainndoneece in violation of the frequency and regularity restrictions in the existing 

ons. 

“In a related proceeding, ACTA—IMATA Commercial Charter Investigation, Docket 
No. 6580. et al., we are currently considering proposals for enlarging the charter operations 
of irregular air carriers through so-called air exchanges. 
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earried some 25 percent of the passengers and 57 percent of the cargo tons car. 
ried by commercial air carriers in charter operations. They supplied some half 
of the eapacity called for by the military for commercial airlift during the Ko 
rean hostilities. In the field of domestic military charters, the irregular air car. 
riers have performed an even greater portion of the service. Of the amounts paid 
by the Department of Defense for domestic charters, the irregular air carriers 
received 64.7 percent in 1952 and 66 percent in 1953 for passenger charters, and 
15.5 percent in 1952 and 33.4 percent in 1953 for cargo charters. 

The extent to which the Department of Defense has relied upon the services of 
the irregulars in the domestic, overseas, and foreign field is evidenced by the fact 
that in 1952, the irregular air carriers performed 4 million dollars’ worth of the 
Department’s air charter business, or 44.5 percent of the total. In 1953, the De- 
partment paid the irregular air carriers 42 million dollars, or 45.4 percent of the 
total. The Department of Defense contemplates that over the next few years 
there will continue to be a need for air transportation services for both cargo and 
passengers, in addition to the ordinary purchase of individual trips on scheduled 
flights in commercial service. It indicates that there are three primary categories 
of military requirements for commercial airlift, viz, logistic support, Strategic 
Air Command movements, and movements of dependents. It is evident that the 
irregular air carriers have the necessary flexibility to meet the demands of the 
military, while as the examiners have noted, the experience of the military serv- 
ices has shown that the certified carriers, due to their commitments to render 
adequate service to certificated points are not as flexible in meeting the planeload 
Roce of the military in emergencies as are the principal irregular air 
carriers. 

With this record of achievement before us, it is clear that the irregular carriers 
have performed a useful public service, that they represent a significant part of 
our air transport system, and that our policy toward them should be directed 
toward their survival and continued healthy growth, subject to the overall ob- 
jectives of our act and a proper relationship to our certificated air carrier system. 
Turning to the specific proposals of the applicants herein, the irregular air car- 
riers generally seek an increase in their authorized scope of operations. Most of 
the applicants request authority to operate charter flights without limitation as to 
frequency or regularity. In the field of individually ticketed and individually 
waybilled services, most of the applicants request a maximum of fourteen round 
trips per month between and 2 points, although some request authority to oper- 
ate aS many as two daily transcontinental round trips. The certificated inter- 
venors, while divided on the issue of charter authorization for irregular air car- 
riers, strenuously oppose the continuation of authority in the irregular air car- 
riers to engage in individually ticketed or individually waybill operations.” 

In passing on these issues, the Examiners recognized that a need for additional 
and supplemental services exists. However, their approach, as reflected in their 
recommendations outlined heretofore, is unduly restrictive and, in effect, would 
solve the problem of policing irregularity by eliminating individually ticketed 
flights for all practical purposes. The charter authority which they recommend 
is theoretically unlimited in frequency, but in practical effect is highly restrictive. 
In our judgment, the policy which they recommend would retard the proper de- 
velopment of the irregular air carriers, would hamper their ability to maintain 
large aircraft, and, indeed, would jeopardize the continued existence of a sub- 
stantial number of these carriers. In short, such a policy would deter rather 
than improve our supplemental air transportation system. In this regard, we 
must not lose sight of our obligation under Section 2 of the Act to encourage 
and develop an air transportation system properly adapted to the present and 
future needs of the national defense. There can be no doubt that the continued 


It has also been contended that the continued authorization of individually ticketed 
and individually waybilled operations is beyond the scope of this proceeding, which, it is 
argued, is limited to determining the need for “supplemental” and “additional” services; 
and that operations of this type are neither supplemental nor additional to, but are 
duplicative of, the services performed by the certificated carriers. The words ‘“‘supple- 
mental” and “additional” are relative terms not susceptible of rigid definition. Despite 
the fact that the individually sold services of the irregular air carriers are to some extent 
competitive with scheduled services, they are essentially supplemental and additional in 
that they fill the gap when the demand at particular points exceeds the capacities of the 


certificated carriers. So, also, when the terequlas air earriers provide specialized services 


that the scheduled carriers do not offer, such services are truly supplemental and addi- 
tional in character. The argument that such authorization is beyond the scope of the 
instant proceeding does not raise ae issue of due process. The applications of each 
irregular air carrier were consolidated into this proceeding. The certi ted intervenors 
had full notice of what the applicants were seeking, and the issue of the extent of indl- 
vidually sold services, if any, to be authorized was fully litigated on the merits, 
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existence of the irregular air carrier fleet is of real value in terms of the national 
defense, and it is evident that the future ability of the irregular air carriers to 
serve the military, as they are doing now and have done so ably in the past, 
depends upon their ability to operate their planes in commercial activities when 
not engaged in service for the military. In the light of the contributions which 
the irregulars have made in the past and the role which they are now playing, 
we feel that there is room for expanding their operating authority and enlarging 
their field of activity, without doing violence to the certificated route system 
which forms the backbone of our air transport system. 

The field of charter operations is one in which the authority of the irregulars 
should be enlarged. This fact was fully recognized by the Examiners. The 
record establishes that a public need exists for unpredictable demands for 
charter services, which cannot be met and is not met by the certificated carriers. 
Such a need requires a class of carriers with low overhead costs and without 
the obligation to provide service over a fixed route structure and which therefore 
possesses the inherent flexibility to meet the unique demands for charter services. 

It would be difficult, if not impossible, to ascertain statistically the precise 
traffic volume which would be available to the carriers selected to perform charter 
service. Nevertheless, the record is convincing that by applying the initiative 
which the applicants have demonstrated that they possess, planeload charter 
services would open up a field with almost unlimited possibilities. We have 
previously noted that some 53 percent of all flights operated by the irregular 
carriers represented charter operations. The variety of services provided by 
these charter flights, exclusive of military charter, is evident from the record. 
Among them are the group movements of passengers made up of fishing parties, 
ships’ crews, college students, bowling teams, sightseers, racing fans, convention 
delegates, stretcher cases, etc. Planeload movements of freight included airplane 
parts, newspapers, live wild animals, fresh strawberries, electrical equipment, 
furniture, office supplies, television sets, etc. From this partial list of services, it 
requires but little imagination to visualize the enormous potential and almost 
endless possibilities for service in this market. 

The certificated carriers, by reason of their established position, are usually 
sought out in the first instance by groups interested in chartering aircraft. These 
carriers, however, because of their route requirements are unable to fulfill the 
demand. For example, a witness for TWA stated that in 1952 his company had 
some 1,300 requests for domestic charters, of which only several hundred were 
carried. It is evident from the record that this is typical of the large certificated 
carriers which, because of their route requirements, are not staffed for and con- 
sequently do not actively solicit charter business. The equipment of the certifi- 
cated carriers is tied down quite rigidly to serving certificated points. It would 
be uneconomical for them to maintain a large amount of standby equipment, and 
while some facilities are made available for special requirements beyond regular 
scheduled service, they are not always prepared to provide service on short 
notice to off-route points. Indeed, much of the cargo transported by irregulars ip 
the past could not have been readily accommodated by certificated carriers be- 
cause of its special nature and the special handling required. The shipment of 
baby chicks illustrates this point. The requirement of the shipper in the han- 
dling of this commodity is such that immediate space must be available with 
little advance notice in order to take advantage of the fact that during the first 
48 hours after hatching no feeding is required. If space is not available, sub- 
Stantial additional cost is incurred. Carriers whose aircraft are dedicated to 
a route-type operation are not suited to such unpredictable demands, while the 
irregulars, on the other hand, are ideally adapted to this sort of operation. In 
view of the foregoing, it is not surprising that the certificated carriers have 
made a very imperceptible penetration into the charter market. As previously 
indicated, less than one-half of one percent of the revenue of the domestic trunk- 
line carriers in 1953 was derived from nonscheduled operations. 

Further evidence of the public need for class of carriers to provide charter 
services is the fact that the certificated carriers, themselves, have had to utilize the 
services of irregular carriers for such charter services. In 1951 and 1952, Na- 
tional Airlines, alone, required the charter services of four irregular air carriers 
in 31 different instances, and there is nothing about the operation of National Air- 
lines that would lead one to conclude that this requirement for charter service 
is peculiar to that carrier. 

There is every reason to believe that, given liberal authority in the charter field, 
the applicants can develop charter operations to substantially greater proportions. 
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Thus, for example, an important potential source of traffic for charter services is 
found in the business-flying field. Business-flying, i. e., flying performed by con- 
panies or individuals in carrying out in their aircraft the operations of their given 
enterprises or professions, in 1952 totalled 3,124,000 hours, almost three times the 
volume in 1946. The air transport fleet owned by American corporations totalled 
some 10,000 aircraft in 1952, including 265 DC-3’s, 210 Lodestars, 45 Grumman 
Mallard Amphibians, 4 Convairs, and 2 DC-4’s. This demonstrates that the traf. 
fic carried in business flying ordinarily has needs for special transportation ser. 
vice that are not met by the regularly scheduled operations. ‘The offer of charter 
services to this group should result in channeling sizable amounts of such cor. 
porate travel to the supplemental irregular air carriers. 

Since the certificated carriers have made but little entry into this field, we 
can see no valid reason for imposing artificial restrictions upon the charter opera- 
tions of the applicants, as the Examiners have recommended. Thus, while the 
Examiners propose unlimited charter flights they would not permit the appli- 
cants to operate unlimited charter flights of cargo between any two points served 
by a certificated carrier with scheduled all-cargo aircraft.” Such a restriction, 
while reasonable on its face, is, in our opinion, contrary to the public interest. 
The availability of scheduled all-cargo aircraft is obviously of no use to a shipper 
who requires a full plant capacity and cannot obtain it because space has al- 
ready been sold by the certificated carrier. Nor is it of any use to a shipper 
whose products require special handling, time of departure or arrival, tempera- 
ture control, etc., not available under certificated service. 

Moreover, the principal cities which would offer the greatest potential for cargo 
charters are currently being served by scheduled all-cargo aircraft. Consequent- 
ly, under the Examiners’ restriction, the applicants would receive a very limited 
authority to operate cargo charters where such business can be developed, and 
an unlimited authority to operate cargo charters where there may be little or no 
demand for the service. If cargo charters are to be developed, and the record 
demonstrates that a potential capable of development exists, the applicants should 
be given a real opportunity to do so. 

The Examiners would also restrict the definition of a charter so as to exclude 
bona fide charter flights which historically, by experience, and by legal definition 
have been considered as charters. The Examiners would restrict charter flights 
to those instances in which the charter is for the charterer’s own account, with 
the provision that the charterer is the person with ultimate financial responsibil- 
ity for the transportation and has not been and will not be financially reimbursed 
directly or indirectly by any of the travelers. Under this definition, charters of 
groups traveling together for a specific occasion or purpose and prorating among 
themselves the cost of the charter would not be considered as charter flights, but 
would be counted toward the numerical maximum of special service flights. 
This would severely restrict the applicants from engaging in much of the charter 
business which they have developed in the past, such as lodges, clubs and other 
groups traveling to a convention, student and alumni groups going to a particular 
game, etc. 

Charter arrangements of this character have always been considered to be 
valid charters “* and we see no reason for adopting a different definition where 
such arrangements are made with irregular air carriers. It would appear that the 
Examiners’ recommendation was dictated by the possibility of abuse, i. e., that a 
ticket agent might charter a plane and sell individual tickets for transportation 
to the general public. While this is a situation to be avoided and prevented, we 
49 not consider that it warrants our adopting a preventive measure which #0 
severely restricts the irregular air carriers in engaging in bona fide passenger 
charters. Rather, we are satisfied that a specific restriction against charters by 
ticket agents or the like, similar to that contained in Section 207.1 of the Economic 
Regulations, would effectively exclude charters generated by ticket agents for 
the purpose of selling individual tickets. 

On the other hand, we would be stricter than the Examiners with respect 
to chartering less than a full plane capacity in the transportation of passengers. 
While the Examiners would permit charters of one-half of a plane’s capacity, 


%* Under the Examiners’ recommendation such flights would be counted toward the 
numerical maximum of special service flights. 5 

% Section 207.1 of the Beonomic Regulations, which defines the term “charter” in rela- 
tion to certificated carriers, includes within that definition arrangements bv a person. 
or by two or more persons acting jointlv, for the transportation of a groun of persons as 
agent or agents of such group. See, also, 1955 Transatlantic Charter Policy, E-9221, 
adopted May 20, 1955, which makes provision for pro rata charters. 
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we do not find from the record a substantial need for charters of less than plane 
load capacity, and we can see little purpose to be served by such an authorization, 
To the extent that there may be requests for special service by groups too small 
to charter a plane, the enlargement of the applicants’ authority for individually 
ticketed operations which we are providing for infra should enable them to 
accommodate such groups without difficulty. Furthermore, the concept of 
charters for less than plane load would present compliance problems in that it 
entails substantial risk that some carriers would operate individually ticketed 
flights under the guise of split charters. This tendency would be particularly 
strong where a carrier enters into a charter for 50% of the plane and is unable 
to obtain another charter to fill up the plane. In view of the foregoing, we see 
no reason for departing from the well-established Board policy that a charter 
must be for the entire capacity of the aircraft. 

With respect to the carriage of passengers between the United States and a 
foreign country, we will not permit unlimited authority to operate eharter 
flights. As appears infra, we have found that there is no public need for the 
carriage of persons in international operations by irregular air carriers on an 
individually ticketed basis, and consequently we have decided not to authorize 
the irregular air carriers to engage in such operations. In view of this, the 
grant of blanket authority to the irregular air carriers to engage in passenger 
charter operations in this area might foster spurious charters as a means of 
evading the restriction. 

Also, it must be recognized that, unlike domestic charter operations, a group 
of people making a journey to a foreign country does so with the intention of 
remaining there for a matter of weeks rather than a few days. This factor 
poses a substantial economic problem for the carrier who must either charge 
a higher rate to compensate for the layover or ferry mileage, or else procure 
return loads in lieu of deadhead mileage or layover. Soliciting for return loads 
to the United States on a bona fide charter basis would be difficult at best for 
United States-based operators, and the pressures to circumvent a regulation 
requiring bona fide charters would be great indeed. The establishment of 
proper safeguards, however, does not mean that we must prohibit the irregular 
air carriers from engaging in valid charters for passengers in international 
operations, since it is necessary that some provision be made to transport those 
bona fide charter groups that the scheduled carriers are unable or unwilling 
to accommodate. It is evident that the Board should scrutinize each such 
charter transaction by requiring the carriers to apply for and obtain prior Board 
approval in each instance, as provided by the 1955 Transatlantic Charter Policy.” 
Under this policy, an applicant must disclose fully the nature of the charter, 
the identity of the charterer or chartering group, the manner of solicitation 
of the persons comprising the group, whether it is a pro rata charter, the 
flight plan, the type of aircraft to be used (including registration numbers), 
available seating capacity, the number of persons to be transported, whether 
commission is to be paid by the carrier and, if so, to whom, ete. The carrier 
must also append to the application a copy of the charter contract. After com- 
pletion of each charter flight, both the charterer and the carrier must make a 
report to the Board. With safeguards such as these, charters of passengers in 
international operations can be adequately controlled by the Board. 

In sum, we have concluded that the irregular air carriers should be permitted 
to engage in unlimited charter * flights of property in domestic, overseas, terri- 
torial: (except intra-Alaska)*“ and international operations, and in unlimited 
charter” flights of passengers in domestic, overseas, and territorial (except 
intra-Alaska) operations. Subject to the provisions of the 1955 Transatlantic 
Charter Policy, they should also be permitted, upon approval of specific appli- 
— therefor, to engage in passenger charter flights in international opera- 

ons, 

It has been suggested that, having enlarged the operating authority of the ir- 
regular air carriers with regard to charter operations, we should limit them to 
this field and not permit them to engage in individually ticketed and individually 
waybilled operations. We do not agree. To remove the irregular air carriers 


% E-9221, adopted May 20, 1955. 
8 As defined in Sec. 207.1 of the Economic Regulations. 
« Irregular air carriers are not currently authorized to conduct operations within Alaska, 


and the record dves not warrant extending their authority to conduct such operations. 
* Footnote 16, supra, 
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from this field of operations would be contrary to the public interest. It would 
at one stroke deprive them of a major source of their revenues, without any 
corresponding public benefit. At the same time, it would make the services 
of the irregular air carriers unavailable to the thousands of passengers who 
have found them to be useful and necessary. Certainly, the availability of 
charter flights is of no value to a person who, traveling as an individual, is 
unable to secure transportation from a certificated carrier due to a demand 
which exceeds the available space on scheduled flights. And the thought that 
a heavy and unfulfillable demand for transportation at various times is a normal 
incident of our economy offers no solace to a person who cannot obtain space 
when he needsit. Finally, we are not convinced that the abolition of individually 
ticketed operations is in any way necessary for the protection of our certificated 
carriers. 

We must, therefore, reject the Examiners’ recommendation that the irregular air 
carriers’ individually ticketed and individually waybilled operations be limited to 
three trips per month between any two points. Not only would this result in un- 
profitable aircraft utilization and hasten the demise of these carriers, but it ob- 
viously would fail to meet the public need for additional and supplemental trans- 
portation—a need which today is being met by carriers whose maximum number 
of permissible tlights is in excess of the recommended number.” 

We think the time is ripe for us to consider and adopt a policy which will 
strengthen our supplemental carriers and foster their continued growth so that 
they may more adequately serve the public and so that their continued existence 
as an important aid to the national defense will be assured. While we view 
unlimited charters as one area of expanded operations, we do not consider it to 
be the only one. Of equal significance is a revision of their authority which would 
enable them to offer individually sold services on a regular basis but limited to a 
specific number of flights. 

The existing restriction against regular operations by these carriers served in 
part as a means of protecting the trunkline carriers from undue competition.” 
It was adopted when the trunkline carriers were on subsidy. Under present con- 
ditions the original restriction has outlived its usefulness. 

The record demonstrates that the operations of the irregular air carriers have 
not adversely affected the certificated carriers. Despite the fact that the opera- 
tions of the irregulars have been increasing, the growth of the operations of the 
trunkline carriers has continued unabated. Between 1946 and 1954, the operations 
of the domestic trunkline carriers increased from 5,962,142,000 revenue passenger- 
miles to 16,331,348,000 revenue passenger-miles. Even more significant is the fact 
that the condition of the trunkline carriers has improved to the extent that, with 
minor exceptions, they no longer require subsidy support from the Government. 
These developments strongly support the conclusion that the trunkline carriers 
are in a position to withstand such additional competition as will result from an 
enlargement of the authority of the irregular air carriers in the field of individ- 
ually sold services. 

The elimination of the existing restriction against regularity will help the 
public and strengthen the supplemental carriers immeasurably.” The carriers 
will obtain a flexibility of operation which should enable them to schedule flights 
for times when, as experience has shown, the demand exceeds the available space 
offered by the certificated carriers. The ability to offer these flights to the public 
at specified times, should result in a more economical utilization of aircraft and 
substantially greater load factors than are possible when service is offered on an 
irregular hit-or-miss basis. And the public too, will benefit, in knowing when 
and where supplemental services are available. 

The fixing of a specific number of flights as a maximum, together with the 
removal of the restriction against regularity, will aid in the administration and 
enforcement of the regulations. Experience has demonstrated that the existing 
regulation is difficult to enforce. It does not prescribe a precise numerical maxi- 
mum, although, as prviously pointed out, the restriction against regularity and 
frequency of operation has the effect of permitting a maximum of between eight 


%* While the existing regulation does not specify a maximum number of flights, the 
provisions permit a maximum of between eight and twelve trips per month between any 
pair of points, depending upon when the carrier breaks service. 

1% Findings in support of Regulation, Serial No. 388, 12 Fed. Reg. 3076. 

® Since the operations of these carriers will no longer be required to be conducted 01 
an irregular basis, the designation of this group as Large Irregular Air Carriers ceases 
to be ee ‘They will henceforth be referred to as Supplemental Air Carriers, 4 
name which accurately ideutities their function. 
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and twelve round trips per month between a pair of points, depending upon when 
the carrier breaks service for a week or more. AS a result, the flights of each 
carrier have to be calendared to determine whether thy reflect a pattern of regu- 
larity of operation during any given period. The fixing of a maximum number of 
permissible flights, even though regularly conducted, will eliminate this cumber- 
some method of determining whether each carrier is complying with the regula- 


tions. 

Most of the applicants request a maximum of 14 round trip flights per month 
(apart from charter flights) between any pair of points. We are of the opinion 
that ten flights in the same direction between any two points in any calendar 
month should be the maximum. We have selected this number, after taking 
into account on an average basis, the number of permissible trips which may be 
operated under the existing regulations. While we are not increasing greatly 
the maximum number of flights now permitted under the regulation, we anticipate 
that relief from the regularity restriction, alone, will strengthen these carriers 
immeasurably. 

These considerations, however, do not apply to the carriage of passengers 
in international operations. We have not, since 1947, authorized the supple- 
mental air carriers to engage in such operations on an individually ticketed 
basis, and the record does not support the recommendation that we should now 
change our policy in this respect. While we have the power to control the entry 
into domestic and overseas air transportation, we do not have a corresponding 
power in the field of foreign air transportation except with regard to United 
States flag carriers. Thus, for example, while there are only two United States 
flag carriers carrying passengers between the United States and Europe, there 
are 13 foreign scheduled airlines operating under authority issued by foreign 
governments. As a result, international operations generally are characterized 
by lower frequency of service and lower density of traffic than domestic opera- 
tions. This factor, plus the relatively higher costs involved in foreign opera- 
tions, has contributed to the heavy subsidy which has been paid to support 
United States flag carriers. For the year ended March 31, 1955, Federal subsidy 
to international carriers amounted to $25,210.000.% Compared to this, the do- 
mestic trunkline carriers are, with minor exceptions, no longer supported by 
Government subsidy. The traffic that would be most susceptible to diversion 
by supplemental passenger operations would be the tourist services of the sub- 
sidized carriers. This is a service which must maintain high load factors to 
be profitable, and any diversion therefrom by supplemental operations would 
increase subsidy requirements. Once supplemental passenger service was author- 
ized, the Board would be powerless to prevent extensive diversion by fare-cutting 
practices on the part of the supplemental air carriers, for, while the Board is 
authorized by the Act to fix fares in interstate transportation and maximum 
and minimum fares in overseas transportation, it has no comparable authority 
with respect to foreign air transportation. In view of the foregoing, we have 
concluded that the supplemental air carriers should not be authorized to engage 
as anne of passengers in international operations on an individually ticketed 

s. 

It has been suggested that our action in enlarging the scope of supplemental 
operations in domestic air transportation will open the door to unlimited compe- 
tition on the high density segments; that each of the fifty supplemental air 
carriers will be able to schedule ten flights per month on the high density seg- 
ments, making a total of 500 flights per month between a pair of cities. Ex- 
perience demonstrates that this is an empty and baseless fear. The operating 
authority which we are giving the supplemental air carriers by this decision 
is not much greater in terms of permissible frequency of operation than that 
which they have today. Yet, they are not all interested in operating over the 
same segment, and certainly have not done so. Furthermore, the hard facts 
of economic realism have operated and would continue to operate against the 
creation of such a situation. After all, a supplemental air carrier limited to 
ten flights a month in any given market has no small task in attracting traffic 
away from the certificated carriers who, in the same market, offer a multiplicity 
of schedules on a daily basis, with the most modern equipment, and who are 


" Quarterly Report of Air Carrier Operating Factors, March 1955. 

™=These considerations do not apply to carriage of cargo in ee air transportation. 
Unlike passenger transportation, there exists a tremendous untapped cargo potential. Cf. 
Transatlantic Cargo Case, Order No. B-9311, adopted May 19, 1954, approved by the 
President June 16, 1955. 
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financially able to advertise their services extensively. In this setting, the 
suppiewental carriers must necessarily proceed cautiously in the markets they 
attempt. to tap, and their prospects for extensive competition with the certifi- 
eated services are very limited in the absence of significant deficiencies in the 
certificated services available. Since the supplemental air carriers have rela- 
tively limited resources, and are not supported by Government subsidy, they 
must conduct their operations profitably or soon be out of business. All of these 
factors will operate as a practical matier to prevent supplemental carriers from 
risking their investments by operating in a saturated market. 

It has been suggested that the supplemental air carriers will concentrate 
their suheuuies on certain uays of the week when the demand is the heaviest. 
We assume that some of them will do so and thereby perform their intended 
function of meeting the surplus demand that they may not be served adequately 
by the certificated carriers. But here, again, practical economic considerations 
will prevent the supplemental air carriers from flooding the market, and a sup- 
plemental air carrier who is unable to obtain adequate load factors will soon 
seek greener fields elsewhere. 

We recognize that there will be a temptation on the part of some supple- 
meniai ui: carriers to combine and integrate their operations so as to voxuer 
daily services. This problem is not new. It is similar to one we faced recently 
and which we disposed of by revoking the operating authority of the carriers 
involved.” Anu we shall continue to be a.ert to prevent the recurrelice vi such 
situations. Also, we find that it is essential for effective regulation and protec- 
tion against improper arrangements among supplemental air carriers anu between 
such carriers and ticket agents that we prescribe suitable conuitions for such 
purposes.” 

In view of our decision to permit individually ticketed flights, the dissent 
herein characterizes our action as a return “to the law of the jungle”; an 
abandonment of “the basic principles of the Civil Aeronautics Act’; estav ishing 
“a dual regulatory policy—an industry half regulated and half nonregulated”; 
“sheer economic nonsense” ; in effect granting certificates “withuvut meeting tie re- 
quirements of section 401” ; temporizing ana taking “the easy way out” ; and mak- 
ing “a mockery of regulated competition.” This form of “epithetical jurispru- 
dence” generates consi erable heai but little iight. ‘The simple fact is that 
individually ticketed flights have been lawfully conducted by the irregular 
carriers ever since 1938 and the continued authorization of such operatious «ves 
not involve any novelty whatsoever. Nor is there any novelty in allowing the 
supplemental carriers to gravitate to whatever markets present a demand for 
their services—this is precisely what the irregular carriers have been authurized 
to do for years, and is basic to the performance of supplementary air services. 
Similarly, as to frequency of service, there is nothing startlingly new in the 
Board’s decision to allow ten flights per month, for the irregular carriers 
already enjoy the right to operate a maximum of eight to tweive flights per 
month depending upon breaks in service. Thus, in view of the fact that the 
irregular carriers are already authorized to operate individually ticketed flights, 
operate them between any two points, and operate as many as eight to twelve 
flights per month between any pair of points, we can see no factual basis for 
the claim that we are now creating “a duplicating air service” “on every route 
segment operated by the certificated carriers.” 


8 Twentieth Century Air Lines, Inc., et al., Compliance Proceeding, Order No, E-9360, 
adopted July 1, 1955. 

* These conditions will, among other things, prohibit a supplemental air carrier from: 
(1) representing to the public, either expressly or by course of conduct, that it furnishes 
more than ten flights in the same direction between any pair of points in any calendar 
month ; (2) furnishing air transportation to any passenger or cargo obtained from a ticket 
agent or cargo agent who represents himself to the public as an air carrier; (3) jointly 
advertising or jointly publishing its schedules or services with another air carrier or with 
a ticket or cargo agent; (4) representing itself as an air carrier authorized. to engage in 
air transportation without including the qualifying words “Supplemental Air Cartier” in 
such advertising; (5) entering into an agreement with any ticket or cargo agent or other 
air carrier when the latter conducts any part of its business in the name of the supple- 
mental air carrier or in a name sufficiently similar thereto to mislead the public; and 
(6) operating or maintaining a shared ticket or cargo office with another air carrier or 
with a ticket or cargo agent unless it physically separates and clearly identifies its own 
facilities. We shall also require that supplemental air carriers file with the Board all 
agreements with other air carriers, file a written application for Board approval of such 
agreements, and refrain from acting under any such agreement until it has been approved 
by a ws Certain applicable provisions now contained in Part 291 will be continued 
n effect. 
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There is equally no sound foundation for the repeated assertion that we are in 
effect granting certificates for route type services. It is true that we are for 
the first time lifting the requirement of irregularity. But we are still adhering 
to the fundamental requirement of limited frequencies—and so long as a carrier 
is confined to ten flights per month, this represents a severe and practical limita- 
tion upon its ability to participate in any market, and in our judgment will 
effectively confine the carrier to operations that are essentially supplemental in 
character. 

It is argued in the dissent that the authorization of individually ticketed flights 
will open up “fresh avenues for evasions of the law and further complicate the 
Board’s problems of enforcement.” But, as we have already pointed out, in- 
dividually ticketed tiights by irregular carriers are nothing new, and therefore 
whatever problems of enforcement may be presented do not involve any novelty. 
To be sure, such problems are easily resolved by simply abolishing the activity 
through which they arise. But that approach is a sterile one, and plainly adverse 
to the public interest. We have already recounted the many advantages to the 
traveling public and the national defense stemming from the operations of our 
irregular air carriers, and we see no reason to jeopardize the growth and develop- 
ment of these carriers by flatly abolishing a major source of their revenues. 

In lieu of such a negative approach, our course is directed toward continuing 
the function of individually ticketed flights, but doing so on a more simplified 
and definite basis. As noted earlier, the naming of a specific numerical flight 
limitation will eliminate the present cumbersome method of determining whether 
a carrier is in violation of the regulations; and we have in other respects made 
more stringent and more effective the provisions guarding against combined op- 
erations and against improper arrangements with ticket agents. Moreover, by 
enlarging the area of permissible activities (through unlimited charter operations 
in addition to individually ticketed flights) we will thereby minimize any tempta- 
tion to stray into unauthorized operations.“ In view of these measures, we 
are convinced that we have simplified rather than complicated our enforcement 
task, as charged in the dissent. 

It has been suggested that our decision has not taken cognizance of the recent 
expansions in our certificated routes resulting from several major route cases, 
and the resulting intensified competition between the certificated carriers over 
many major route segments. It has also been suggested that we should at least 
maintain the status quo until we have had experience under these new route 
awards. Neither of these proposals appears meritorious to us. Insofar as the 
status quo is concerned, it would indeed be surprising to adopt such a course after 
a four year proceeding directed to the very question of what role our supple- 
mental carriers are to play. But the important fact is that the newly certificated 
competition we have authorized offers a further reason for proceeding on the 
course we are following. For the intensified competition by certificated carriers 
on major route segments gives even greater assurance that the ten monthly flights 
by supplemental carriers will be able to achieve only slight penetration in these 
markets. Asa matter of practical economics, the heightened certificated competi- 
tion will leave little room for market penetration by supp!emental carriers, ex- 
cept where their services are in fact needed because of peak demands etc., as 
outlined earlier. It is the fundamental health and prosperity of the certificated 
carriers that has permitted us to expand the area of competitive service by those 
carriers. And it is the same health and prosperity that permits us to enlarge 
the area of operations of our supplemental air carriers without undue concern 
over the impact of this action upon our certificated route system. Each class of 
carriers has its legitimate role to play in the national air transport system, and 
our decision has been reached in the belief that both groups can and should 
presper in their respective spheres. 

Notwithstanding our conclusions in this regard, we intend to maintain a con- 
tinuing surveillance over the operations of our supplemental carriers to insure 


“aThe dissent anticipates difficulties in separating charter flights and individually 
ticketed flichts operated between the same pair of points by a given carrier, and it is 
asserted that such difficulties ‘will make effective regulation most difficult, if not impos- 
sible.” But this argument overlooks the fact that there is a similar possibility that 
carriers confined to charter operations only would operate individually ticketed flichts in 
the guise of charter operations. Yet it has not been suggested that we should therefore 
prohibit all charter flights. Manifestly, any delineation of authorized operations neces- 
sarily carries with it problems of enforcement. We have taken full cognizance of these 
Yroblems and have carefully spelled out regulatory provisions designed to minimize them. 

e are confident that adequate provision has been made for confining the supplemental air 
carriers to their proper sphere of activities. 
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that they confine their operations to the fundamental purposes for which they 
are authorized and to make certain that the quantum of service we are authoriz- 
ing under the ten-flight provision does not in the aggregate jeopardize our cer- 
tificated route system. If in actual practice it should develop that the amount 
of service offered under the ten-flight provision proves excessive in terms of 
its impact upon the certificated route structure, we should be free to make the 
necessary adjustments to that provision and to do so promptly. For that reason, 
we are expressly reserving the power to make downward adjustments in the 
ten-flight provision and to do so on an expedited basis if circumstances so require. 
This will entail a procedure involving notice and opportunity for oral and 
written argument, but will not necessarily include an evidentiary hearing. In 
this manner, the Board will not only be in full control of the situation, but 
we can thus underscore for all concerned, the fact that the supplemental carriers 
are to tailor their activities to the needs which they are designed to meet, and 
that if they so operate as to pose a threat to our certificated system, they must 
face up to a prompt and effective diminution in the maximum permissible flight 
frequencies. Those supplemental air carriers who undertake expanded opera- 
tions as a result of our decision herein will do so with full notice that the maxi- 
mum permissible frequency of operations is subject to downward adjustment 
in the manner herein set forth. Accordingly, the licenses we are granting for 
supplemental operations are expressly conditioned upon our procedure for control 
over flight frequencies. 

In summary, based upon the facts of record, we firmly believe that the ten- 
flight provision is a sound one, and delineates a suitable area for further devel- 
opment of our supplemental air carrier system. But in view of the heavy stake 
that the nation has in our certificated system, we should retain standby authority 
to meet unforeseen developments with swift corrective action if that is indi- 
eated, and the supplemental carriers should take this factor into aceount in em- 
barking upon any new program of operations. 

The enlarged authority to be granted the supplemental air carriers is premised 
on the existence of a need for such services. Obviously, if any such carrier does 
not operate revenue flights for a substantial period, that fact would be an indi- 
eation that there is no longer a public need for that carrier’s services. In that 
event, it would be contrary to the public interest to have outstanding an operating 
authority which is not being actively utilized. Experience has shown that op- 
erators whose authority has been revoked seek to reenter the field of air trans- 
portation by purchasing the operating authority of an unsuccessful carrier, or the 
controlling stock interest of such a carrier, through the instrumentality of a 
nominal purchaser. The continued existence of nonoperating carriers holding 
operating authority is therefore an inducement to violators to reenter the field 
of aviation and thus to thwart the compliance decisions of the Board. We 
shall, therefore, provide, as a condition to the operating authority to be granted 
hereby, that the operating authority of a supplemental carrier may be terminated 
by the Board when the reports of the carrier show that it has not operated any 
revenue flights in two consecutive quarters. 

Also, it is essential to a proper regulation of the enlarged authority that car- 
riers’ flight reports be filed monthly, rather than quarterly, and that thev be filed 
promptly. It will, therefore, be necessary to revise Part 242 of the Economic 
Regulations and, in addition, to attach as a condition to the operating authority 
to be granted hereby a provision that the operating authority of a carrier should 
be terminated when the carrier has failed to file the required reports for two 
consecutive months. 

In view of the enlarged authority, the public interest requires that safeguards 
be established to prevent confusion in the minds of travelers as to the identity 
of the carrier with whom they are arranging for transportation. Such confu- 
sion can result from the fact that some supplemental air carriers have names 
or operate under names similar to those of certificated carriers. We shall 
therefore provide, as a condition to the exercise of the authority contemplated 
herein, that an applicant whose name is similar to that of a certificated car- 
rier shall change its name. 

Most of the applicants request that the authority to be granted them be 
in the form of a certificate, while most of the certificated interveners vigor- 
ously challenge our authority to grant certificates for supplemental operations. 
We need not decide that issue at this time. It would be more appropriate for 
us to determine the matter when we consider the qualifications of the individual 
applicants. Accordingly, this opinion is a statement of our future policy with 
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regard to supplemental air transportation, and we shall defer to the conclu- 
sion of the case our decision as to whether the operating authority to be granted 
to the applicants who qualify shall be by certificate or by exemption. Pending 
decision on these matters, however, we see no reason to withhold the enlarged 
operating authority from this class of carriers. As previously indicated, there 
remain thirty applicants who have not yet been heard with regard to their 
qualifications. It is, therefore, apparent that a considerable period of time will 
elapse before this case can be finally determined. To wait until the conclusion 
of the case before implementing our new policy would be contrary to the pub- 
lic interest. The record demonstrates that there exists today a need for the 
enlarged authority which we contemplate granting. Also, many of the car- 
riers who are conducting their operations in accordance with the current reg- 
ulations require the enlarged authority to improve their condition or for their 
continued economic well-being. The complexity of this proceeding has been such 
that the applicants herein have already spent over four years awaiting con- 
clusion of these proceedings, and still cannot expect their final determination 
in the immediate future. In these circumstances, very little purpose would 
be served by withholding the enlarged operating authority for what may be 
a lengthy period, and to do so would constitute an undue burden upon the ap- 
plicants. It is possible that, by permitting al! carriers in this class to operate 
within the scope of the new policy to all applicants remaining in this proceeding 
authority to carriers which, at the conclusion of the case, we may find to be 
unqualified for continued authorization. We are fully aware of these consid- 
erations, but on balance we find that they are outweighed by the immediate 
public need for the additional services of the supplemental air carriers and by 
the improvement in the condition of the carriers which should result from 
our new policy. We shall therefore issue a temporary exemption to operate 
within the scope of the new policy to all applicants remaining in this proceeding 
who hold operating authority either as irregular air carriers or as irregular air 
transport carriers, except those whose operating authority we have previously 
found should be revoked, cancelled or terminated.” 

Two recommendations of the Examiners remain for consideration. The Ex- 
aminers recommended that we adopt a policy under which a formal proceed- 
ing will be instituted to consider expanding the number of regularly certificated 
carriers over any segment or group of segments whenever the volume of the 
supplemental air carriers thereunder exceeds 15 percent of the traffic of the 
regularly certificated carriers for any substantial period, that any supplemental 
air carrier may participate in such proceeding as an applicant for certificated 
authorization, and that, all other things equal, priority of consideration should 
be given to the carrier or carriers that developed the traffic. We think that bas- 
ically the recommendation has much merit. Obviously, the development of sup- 
plemental traffic to that extent would indicate a presumptive need for additional 
certificated service. However, the term “substantial period” is too vague to form 
the basis for the institution of a certificate proceeding. We think that one year 
would be a proper period of time for such a test, so that we would institute such 
a proceeding if the volume of traffic of the supplemental air carriers over a seg- 
ment or group of segments exceeds 15 percent of the traffic of the regularly cer- 
tificated carriers thereover for a period of one year. Also, we do not agree that 
in such a proceeding, all other things equal, priority of consideration should be 
given to the supplemental carrier or carriers that developed the traffic. Such 
a policy would work to the disadvantage of other certificated carriers who may 
have applications pending for authority to operate over such routes, but who by 
virtue of lack of certificate authority have been unable to demonstrate what 
they could accomplish if authorized to operate over the route or segment in ques- 
tion. All applicants in such a proceeding should therefore be considered without 
preference. However, we do believe that such a proceeding should be processed 
expeditiously and should be given priority of handling. 

The Examiners have also recommended that the supplemental air carriers be 
encouraged to form a suitable clearing house for exchange of information on avail- 


% Obviously, this interim authorization for enlarged operations should not be awarded 
to carriers whose operating authority has been cancelled, or has been revoked for vio'a- 
tions of the Act and the Economic Regulations. Since the Board’s action in revoking the 
operating authority of the North American Group (Twentieth Century Air Lines. Inc., 
Trans National Airlines, Inc., Trans American Airways, Inc.. and Hemisphere Air Trans- 
port) has been stayed by the court pending review of the Board’s decision in the Com- 
Pliance proceeding, these carriers should be permitted to operate only within the scope of 
their existing authority. 
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ability of charter traffic and service. Inasmuch as we have a meager record 
this question and the issue is squarely presented in the AOTA and IMATA Char. 
ter Eachange Investigation, Docket No. 6580, currently under consideration it 
is appropriate that it be decided in that case on the basis of a fully developed 
record. 

We have carefully considered all of the exceptions to the Initial Decision and 
find that, except to the extent indicated herein, the exceptions are without merit 
and should be overruled. In view of the foregoing and all the evidence of record 
we find that: : 

1, The public interest requires the establishment of a class of carriers to be 
known as “supplemental air carriers” who shall be authorized, subject to the 
conditions and limitations annexed to the attached order, to offer the following 
services : 

(a) Unlimited charter operations on a plane-load basis for the carriage of 
passengers and property in domestic, overseas, and territorial (except intra- 
Alaska) operations, and of property only in international operations. 

(b) Charter operations for the carriage of passengers in international opera- 
tions on an individual exemption basis similar to that which is set forth in the 
1955 Transatlantic Charter Policy, E-9221, adopted May 20, 1955. 

(c) Individually-ticketed or individually waybilled operations not to exceed 
ten flights in the same direction between any single pair of points in any calendar 
month, except as to intra-Alaskan operations and except as to the carriage of 
passengers in international operations. 

2. The decision as to the nature and form of the authority to be granted 
for the supplemental air transportation contemplated by paragraph 1, above, 
and as to the applicants who shall receive such authorization, should be deferred 
until after the Examiners shall have completed their hearings on the issue of 
the qualifications of the applicants and shall have issued their Initial Decision 
on that issue. 

8. Until the final decision herein, the enforcement of the provisions of the 
Act, insofar as they would prevent each of the following persons from engaging 
in air transportation to the extent and in the manner specified in the attached 
order would be an undue burden on each of the persons by reason of the limited 
extent of, and the unusual circumstances affecting, its operations and is not in 


the public interest: 


Aero Finance Corporation Los Angeles Air Service, Inc. 
Air Cargo Express, Ine. Meteor Air Transport, Inc. 
Airline Transport Carriers, Inc. Miami Airline, Inc. 

Air Services, Inc. Modern Air Transport, Inc. 

All American Airways, Inc. Monarch Air Service 

American Air Export and Import Co. Overseas National Airways 
American Flyers Airline Corp. Paul Mantz Air Services 
Arctic-Pacific, Ine. Peninsular Air Transport 
Argonaut Airways Corporation Quaker City Airways, Inc. 
Arnold Air Service, Inc. Regina Cargo Airlines, Inc. 
Associated Air Transport, Ine. Royal Air Service 

Aviation Corporation of Seattle S. 8S. W., Ine. 

Blatz Airlines, Inc. Sourdough Air Transport 
California Air Charter, Inc. Southern Air Transport 
Capitol Airways, Inc. Standard Airways 

Caribbean American Lines, Ine. Stewart Air Service 

Central Air Transport, Inc. Trans-Alaskan Airlines, Inc. 
Coastal Cargo Co., Ine. Trans-Caribbean Airways, Inc. 
Conner Air Lines, Inc. Transocean Air Lines 
Continental Charters, Inc. The Unit Export Company, Inc. 
Curry Air Transport, Ltd. U. 8. Aircoach 

Economy Airways, Inc. United States Overseas Airlines, Inc. 
General Airways, Inc. World Airways, Inc.” 

treat Lakes Airlines, Inc. World Wide Airlines, Inc. 


Johnson Flying Service, Ine. 


26Inasmuch as Seaboard & Western Airlines, Inc., an applicant in this proceeding, has 
since been awarded a certificate of public convenience and necessity, it may no longer be 
considered to be eligible for the enlarged authority contemplated by this Opinion. How- 
ever, our action herein will not interfere with the carrier’s exemption authority under 
Order No. E-9487, adopted Aug. 12, 1955, authorizing certain operations under Part 291 


of the Economic Regulations. 
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4, The exemption to be granted to each of said carriers pursuant to paragraph 
$, above, shall be subject to the terms and limitations annexed to the attached 
order and shall terminate 60. days after the Board makes a final disposition 
of the application or applications of each such carrier in this proceeding; 
Provided, however, that in the event a certificate of. public. convenience and 
necessity is issued to any supplemental air carrier the exemption granted herein 
to such carrier shall terminate on the date such certificate becomes effective. 

5. As to each carrier listed in paragraph 3, above, upon the effective date 
of the order attached hereto, the letter of registration or the exemption au- 
thorization to operate as an irregular transport carrier, as the case may be, 
shall automatically terminate. 

6. It is in the public interest to institute a formal proceeding to consider ex- 
panding the number of regularly certificated authorizations for air transporta- 
tion over any segment or group of segments whenever the volume of supple- 
mental air carriers thereover exceeds 15 percent of the traffic of the regularly 
certificated carriers thereover for a period of one year, and such proceeding 
should be processed expeditiously and should be given priority of handling. 

An appropriate order will be entered. 

Rizley, Chairman, Adams, Vice Chairman, and Lee, Member of the Board, 
concurred in the above opinion. Gurney and Denny, Members, filed the at- 
tached joint dissenting opinion. 


GURNEY AND DENNY, MEMBERS, DISSENTING : 


We generally agree with the finding of the majority that there is a public 
need for expanded air charter operations and that such service is supplemental 
to the presently certificated air transport system. However, we vigorously 
disagree with the majority’s action which authorizes the applicants herein to 
provide air transportation of individually ticketed persons and/or individual 
shipments of property (hereinafter referred to as “individual sale service” ) 
to the extent of ten flights per month between any two points in each direction. 
Such an authorization contravenes both the letter and the spirit of the Civil 
Aeronautics Act and seriously threatens our basic air transportation system. 
In our view the decision is economically unsound, makes a mockery of regu- 
lated competition, is an open invitation to law breaking, and marks a radical 
departure from established principles of national transportation policy. In 
sum, we feel that the majority action falls little short of an irresponsible 
abandonment of the Act which this Board is charged with administering. 

This proceeding was initiated by the Board over four years ago. It followed 
several years of relatively ineffective attempts to cope with the mushrooming 
problems associated with the development of the irregular air carrier industry, 
and was envisioned by the Board as the means through which order would be 
brought from confusion, and the position of the irregular operators defined with 
certainty, their authority as supplemental carriers made legally sound, and 
that portion of the air transport system placed on a stable basis. The resultant 
hearing has been the most extensive in the Board’s history, and the record 
the most exhaustive. Every conceivable bit of evidence bearing upon the issues 
has been received, hundreds of pleadings have been filed, and the Board has 
heard days of oral argument. Now the case is finally before us for decision, 
and the result must be destined to go down in the lists of administrative pro- 
ceedings as the most anticlimactic in history. For what the majority has done, 
in effect, is to temporize, to take the easy way out, and to adopt as a remedy 
for all the ills with which the Board and the industry have been plagued for 
the past ten years a broadened extension of the same policies which have been 
in effect all along, the result of which is to perpetuate and intensify the prob- 
lems for which this proceeding was supposed to provide a solution. 

The majority’s decision, as we understand it, will make it entirely legal for 
each independent carrier to advertise, sell, and operate a scheduled route-type 
service—in other words, each in effect is granted a certificate for a route be- 
tween any two certificated points, but without meeting the requirements of 
Section 401, or assuming the responsibility of a certificated operation. Since 
the 49 applicants herein are authorized to conduct ten (10) flights in each 
direction every month between any pair of points, the total impact of such 
authority is to grant potentially an additional 490 scheduled round trip flights 
each month between all of the principal points in the certificated route system. 
Thus, the carriers can collectively operate over 30 scheduled flights a day be- 
tween Los Angeles and New York, or New York and Miami, or any other pair 
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of points. The impact of such an authorization on our basic air transportation 
system can be disastrous.’ The principal difficulties with which the Board has 
had to contend in its attempt at regulation of the nonscheduled carriers have 
arisen from the conduct of, or attempts to conduct, route-type operations with- 
out a certificate. How, in the light of the facts of record and the issues de 
veloped in this proceeding, the majority could now determine to encourage the 
operation of such services and thus complicate and intensify the problems 
which have proven so difficult of solution in the past, is beyond our compre- 
hension. Both Bureau Counsel and the Examiners found any authorization of 
such scope on its face inconsistent with the maintenance and protection of a 
basic scheduled air transportation system, and beyond the issues in this pro- 
ceeding. 

The evidence in this proceeding will not support any general finding that the 
traveling or shipping public requires the individual sales services of the appli- 
eants. The basic air system was created to, and does in fact provide, this 
essential type of service. However, the majority action establishes a new class 
of carriers to provide a directly competitive service which parallels and dupli- 
eates the basic service of our regularly certificated carriers. The applcatioas 
for individual sale services herein propose the operation of aircoach and air- 
freight services over routes and between points where two or more certificated 
route type carriers are already authorized to conduct an unlimited number of 
coach and cargo flights. Moreover, the evidence of record fails to disclose any 
real difference between the individual sale services of the applicants and the 
scheduled services of the presently certificated carriers. It is significant to note 
that to the extent that there was any amount of agreement between the appli- 
cants and certificated carriers, it was that the individual sale services of the 
applicants are similar, if not identical, to the presently certificated air service. 

Throughout the majority opinion it is somewhat disingenuously argued that 
the present action merely continues the authority held by the noncertificated 
carriers since the early days of the Civil Aeronautics Act, but on a “more sim- 
plified and definite basis,” and that the decision will do little more than “elimi- 
nate the present cumbersome method of determining whether a carrier is in 
violation of the regulation.” The fact is, of course, that these carriers have 
mever before been authorized or intended to operate competitive route-type 
services of the mature permitted herein, and suggestions to the effect that there 
is really nothing new involved in the present action simply avoid the issue. 
Over the past several years the Board has expressed its intent on this point 
many times,’ in each instance consistent with the view stated as follows in 
Applications for Individual Exemptions, 11 C. A. B. 609, 616, (1950) : 

“The conduct of route operations by the irregular carriers has also necessarily 
resulted in, or brought about, a diversion of such carriers from the purpose for 
which they were exempted and permitted by the Board to engage in air trans- 
portation. As the foregoing discussion shows, such carriers were established 
and permitted to operate for the primary purpose of satisfying the need for an 
irregular service which would supplement the services of the certificated carriers, 
and which would meet the variable and unpredictable requests for air transporta- 
tion. They have yielded to the temptation to desert the field they were intended 
to serve and, on the contrary, have rendered service of the type which the regula- 
tion did not authorize, and which the Board is of the opinion should be author- 
ized and permitted only after proof of public convenience and necessity, and a 
showing of willingness to assume the obligations incident to common-carrier 
ee under a certificate and after notice and hearing on the merits of the 
proposa 


1The majority see this as a “baseless fear,” because in the past there has not been 4 
similar concentration of service over the most lucrative route segments. This is only 
partly true, but in any case, it overlooks the greatly enhanced ability to divert traffic from 
the certificated carriers which the “supplemental” operators will have as a result of theii 
ability to schedule, advertise, and sell regular route-type service, an authority which they 
have not heretofore possessed. Indeed, the majority states that relief from the regularity 
provision alone “will strengthen these carriers immeasurably.” To reap the benefits of 
this “immeasurable” strengthening, the carriers will inevitably concentrate their efforts 
on the high density, lucrative route segments. To conclude otherwise is to attribute to 
these carriers a lack of business acumen which is not borne out by past experience. 

3 Investiga of Nonscheduled Air Service, 6 CAB 1049 (1946); Page Airways, Inc., 
Investiga , 6 CAB 1061 (1946); Trans-Marine Airlines, Investigation, 6 CAB 1071 

1946) ; in the matter of the noncertificated epee of Trans Caribbean Air Cargo 
es, Inc., Docket 2593 (Mar. 14, 1947) ; Standard A. L., Noncertificated Operations, 10 
CAB 486 (1949); Explanatory Statement issued in connection with revision of Section 
292.1, effective June 10, 1947 Regulation Serial No. 388; Interpretation No. 1 to 292.1 
adopted December 10, 1948, Regulations Serial No. ER—-136. 
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The individual sale service of the applicants is altogether contrary to the con- 
cept of supplemental service. As noted above, individual sale service is the 
pasie type of service provided by certificated carriers over the certificated route 
system. This proceeding is limited to applications to provide service “in addition 
to and supplemental to” and “not a mere duplication of” the presently certificated 
service. In clarifying the scope of the investigation, the Board in Order No. 
E-6336 specificaly stated: 

“The Board finds that many of the applications request authority to engage in 
air transportation without regard to its additional and supplemental character. 
Our order of January 8, 1952, shows that the purpose of this proceeding is to con- 
sider the needs for services that are limited or controlled in such a manner as to 
assure that they will be additional and supplemental to the presently certificated 
service and not a mere duplication of such service * * *” (Emphasis supplied]. 

As we have demonstrated, the majority action would superimpose upon the 
present air transport route system a duplicating air service of over 30 potential 
daily scheduled flights on every route segment operated by United States carriers. 
It is not the number of new competitors that is important—it is the scope of 
authority given them that must be considered. The Board always has and must 
continue to look at the total impact of any individual sale service in determining 
whether such transportation would be “supplemental.” The Examiners correctly 
found that “frequently scheduled, individually ticketed coach service could not 
by any stretch of the imagination be termed supplemental.” The conclusion is 
inescapable that the type of service authorized by the majority is not within 
the scope of this proceeding. 

Apart from the unsoundness of the action taken from a legal standpoint,’ it 
cannot be fairly concluded that a“limited” individual sale service is economically 
sound, or that it is required by the public convenience and necessity. The majority 
action, to put it bluntly, is sheer economic nonsense. 

The decision is conspicuously silent as to the reasons why the public specifically 
“needs” ten individual sale flights per month instead of some other number. No 
attempt is made to relate the ten flights authorized to any public need or demand 
for service. Nor could there be, since the record clearly establishes that a 
numerical limitation on flights between points or geographical areas cannot be 
related in any manner to the extent of the public need for service. It is self- 
evident that there is no economic basis for limiting a grant of individual sale 
service authority in terms of frequency of flights. 

Individual sale service is a demand type of service. From past experience of 
both certificated and irregular carriers it is apparent that a carrier requires an 
authority that will permit it to expand its service on a particular segment or 
route as customers can be attracted. Any other type of authority, such as the 
majority’s arbitrary ten-flight limitation, is economically unsound and will not 
be acceptable to either the public or the carrier. It is abundantly clear that the 
principal objective of many of the applicants is to get a foot in the door to engage 
in regular route type service to any point which they may desire to serve, and 
without being subject to the regulations and obligations imposed by the Board 
upon our presently certificated carriers. A number have agreed upon the record 
that an individual sale service limited in terms of frequency of flights is eco- 
nomically unsound. We can confidently expect a relentless campaign on the 
part of these carriers to have such restrictions removed. 

It is particularly indefensible to authorize additional carriers to duplicate the 
presently certificated service over particular route segments without relating the 
grant to the route involved. In this respect, the majority action is contrary to 
the intent of Congress. In writing the Act, Congress interided that the issuance 
of a certificate be premised upon a finding that it was required by the public 
convenience and necessity. The need for additional carriers should be measured 
on a route basis, rather than by the number of carriers making up our national 
transportation system. It is only in the usual certificate proceeding that the 
Board can properly determine the “public convenience and necessity” for addi- 
tional carriers on specific route segments. In route certificate proceedings the 


*As we understand the majority action, decision has been deferred upon the question 
whether the ultimate apeatios authority is to be granted by means of some type of 
certificate or by exemption. Accordingly, we do not at this time discuss the limitations 
of the Board’s legal power as it relates to the form of the license to be granted— 
whether under Section 401, Section 416, or otherwise. 
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Board carefully analyzes particular segments with respect to present service, 
potential traffic, diversion, needs of the community, and other economic factors, 
In pending and future proceedings, the Board can authorize whatever new route 
services it finds justified on a regular certificated basis. We find no justification 
for the “blanket” individual sale service authorization granted herein. 

The majority attempt to rationalize their action on the theory that a supple. 
mental charter service, in itself, will not permit economic survival of the carrier 
applicant. Such a view is contrary to the evidence of record. The record 
clearly shows that the carriers who have concentrated on charter have been 
more successful financially than those who engage primarily in individual sule 
transportation. Moreover, such rationale is inconsistent with the theory that 
more experimentation and development in the charter field can be expected from 
carriers not tied to the obligations of a sehedule route type service. Ideally, 
the development of the charter market require’ concentration of effort that can 
best be performed by specialists whose chief source of revenue is from inde. 
pendent promotion of charter service. It goes without saying that greater effort 
in the exercise of managerial ingenuity in this field may be expected from an in- 
dependent operator whose continuation in the air transportation business will be 
dependent upon the successful development of charter traffic. Obviously, the 
broad authority granted by the majority will diminish the initiative on the part 
of the individual carriers to develop the maximum charter traffic. 

The legislative history of the Civil Aeronautics Act shows that one of the 
principal reasons for its enactment was the desire to prevent excessive compe- 
tition, and resulting jeopardy to the financial stability and soundness of the air 
transport system.‘ To meet the situation, the Act established a detailed regula- 
tory plan which has as its foundation the principle of limited and controlled entry 
within the air transport industry to assure maintenance of sound eeonomic condi- 
tions, capable of supporting on a stable basis an adequate level of essential 
service. There can be little doubt that the objective of the Act is to facilitate 
competition and a guaranty that the Nation as a whole, large and small cities 
alike, will be reasonably provided with the benefits of air transportation. The 
majority’s action, which permits the applicants to skim the cream of available 
air traffic without shouldering responsibility for the less profitable phases of air 
transportation service, strikes at the economic heart of our air transport system. 

Congress intended that our basic airline industry should be regulated in its 
entirety; however, the majority has established a dual regulatory policy—an 
industry half regulated and half nonreguiated. When an air carrier accepts a 
certificate, it assumes certain obligations and gives up certain privileges. But 
the majority’s action subjects such carriers to competition from a class of carriers 
who have privileges but no obligations. They can select their own routes, aban- 
don or invade any market, defer a departure or cancel a trip whenever they wish, 
and otherwise operate with unprecedented freedom in a public utility industry— 
and they are not required to perform any service. If all airlines were free to 
abandon service to smaller cities and to concentrate on whatever markets ap- 
peared to be profitable, our present air transport system would soon disappear. 

But if the applicants are to be authorized to fly where and when they please, 
certificated carriers should not be required, or expected, to forego the same 
privilege. In order to have air service over a nationwide network of routes, 
including many segments where traffic is thin and subject to wide fluctuations, the 
public interest requires that air carriers providing like services and competing 
directly for the same traffic must be governed by the same rules and regulations. 

The mapority action likewise opens fresh avenues for evasions of the law and 
further complicates the Board’s problems of law enforcement. As indicated 
above, past experience and the record herein clearly establish the fact that any 
regulation which provides an artificial restriction upon the number of flights is 
basically unsound. Economic pressure to provide more flights than authorized 
will always be difficult to resist. There will be a tremendous temptation on the 


4As stated by Congressman Lea during the debate on H. R. 9738, “Part of the proposal 
here is that the reculatory body created by the bill will have authority to issue certificates 
of convenience and necessity to operators. This will give assurance of security of route. 
The authority will also exercise rate control, requiring that rates be reasonable and giving 
power to protect against cutthroat competition. In my judgment. those two things are 
the fundamental and essential needs of aviation at this time, security and stability in the 
— ag protection against cutthroat competition” (83 Cong. Ree. 6407). [Emphasis 
added. 
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part of the carriers either independently, through pooling, or by combining their 
services to hold out to the public and operate more than ten authorized flights. 
Moreover, the enforcement problem will be further aggravated since the appli- 
cants will be permitted an unlimited number of charter flights between the same 
points where the carrier is limited to ten individual sale flights. Obviously, it is 
going to be difficult, if not impossible, to separate charter and individual sale 
flights. It seems clear that the resulting situation is going to make effective 
regulation most difficult, if not impossible. And without effective regulation, 
conditions in the industry can approach those existing prior to the enactment of 
the Civil Aeronautics Act, which that legislation was intended by Congress to 
cure. 

One further comment. Within recent weeks the Board has decided a number 
of major route cases.’ Certain others are pending before us, and will be decided 
in the near future.’ As a result of actions already taken and still to come, it 
appears certain that a very substantial expansion of our basic domestic route 
system is under way, and that highly intensified competition between the certifi- 
cated carriers over many of the major route segments will be the result. The 
decision herein takes no account of this development, nor of the changed situ- 
ation with which we are thereby concerned. We feel that it is particularly short- 
sighted to proceed with the authorization of still more duplicating route-type 
service over these same routes at this time, before there has been any opportunity 
to assess the effect of the major changes in the competitive situations of most of 
our certificated carriers presently in process. Even from the standpoint of the 
expansionist view of the majority, we would have thought that a prudent con- 
cern for the welfare of our basic air transport economy would at the most, have 
dictated only a maintenance of the status quo for a further period of time, with 
a decision as to the quantity and character of the expanded service awaiting at 
least a limited amount of experience with the greatly intensified operations to 
be conducted over most of the denser route segments in the near future.’ 

The Board had a golden opportunity in this proceeding to end a sorry chapter 
in air transportation and to guide the future operations of the applicant into 
a truly “supplemental” service—charter operations. In our judgment, the 
majority have utterly failed to move toward the real objective which motivated 
this proceeding, that of preserving a sound air transportation system and of 
bringing to the public the maximum of service at the lowest possible cost from 
the standpoint of both fares and Government financial assistance, under the 
highest standards attainable. To the contrary, the decision abandons the basic 
principles of the Civil Aeronautics Act and returns the regulation of air trans- 
portation to the law of the jungle. 

CHAN GURNEY. 
HARMAR D. DENNY. 


5 New York-Chicago Service Case, tee. No. E-9539, September 1, 1955; Denver Service 
Case, Order No. E-9735, November 14, 19 

*Add’l. Southwest-Northeast Service Case, Docket No. 2355, et al.: New York-Florida 
cae Docket No. 3051, et al.; Air Freight Renewal Case, Docket No. 4770, et al.; 
ete. 

™We note the rather novel argument of the majority to the effect that intensified com- 
petition between the certificated carriers in certain areas is in itself somehow an additional 
reason supporting the authorization of still more duplicating service by the noncertifi- 
cated carriers over the same routes. We must confess that we can make nothing of this 
theory, since it would seem to say that the more carriers over a given route, the greater 
latitude to add others, an obviously absurd conclusion. Put in any case, consideration of 
the impact of the route-type authorization granted herein upon the certificated services 
on a particular segment must take into account the fact that the two classes of carriers 
will be operating under two different sets of rules, with only the certificated carriers hav- 
ing any Board-imposed service oblications to meet. It seems to us that in such a situation 
the advantage is all with the exempt carriers, rather than otherwise. 
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{Order No. E-9744] 


Unirep States or AMERICA, Civit AERONAUTICS BoARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on 
the 15th day of November 1955 


Docket No. 5132 e¢ al. 
In the Matter of the Large Irregular Air Carrier Investigation 


ORDER GRANTING EXEMPTION 


A full public hearing having been held in the above entitled proceeding and 
the Board, upon consideration of the record, having issued its opinion containing 
its findings, conclusions, and decision, which is attached hereto and made a part 
hereof ; 

On the basis of the foregoing record and opinion, and acting pursuant to 
section 416 (b) of the Civil Aeronautics Act of 1938, as amended, the Board 
further finds that the enforcement of the provisions of sections 401 (a), 404 (a) 
(to the extent that it requires an air carrier to provide adequate service) and 
405 (e) of the Act insofar as such enforcement would otherwise prevent the 
earriers named in paragraph 1, below, from engaging in air transportation of 
the type herein authorized, would be an undue burden on such carriers by reason 
of the limited extent of, and the unusual circumstances affecting, the operations 
of such carriers. 


IT IS ORDERED THAT : 


1. Aero Finance Corporation. Southern Air Transport. 
Air Cargo Express, Inc. Great Lakes Airlines, Inc. 
Airline Tramsport Carriers, Inc. Johnson Flying Service, Inc. 
Air Services, Inc. Los Angeles Air Service, Inc. 
Ali American Airways, Inc. Meteor Air Transport, Inc. 
American Air Export and Import Miami Airline, Inc. 

Co. Modern Air Transport, Inc. 
American Flyers Airline Corp. Overseas National Airways. 
Arctic-Pacific, Inc. Paul Mantz Air Services, 
Argonaut Airways Corporation, Peninsular Air Transport. 
Arnold Air Service, Inc. Quaker City Airways, Inc. 
Associated Air Transport, Inc. Regina Cargo Airlines, Inc. 
Aviation Corporation of Seattle. Royal Air Service. 

Blatz Airlines, Inc. Sourdough Air Transport. 
California Air Charter, Iac. S. S. W., Ine. 

Capitol Airways, Inc. Standard Airways. 

Caribbean American Lines, Inc. Stewart Air Service. 

Central Air Transport, Inc. Trans-Alaskan Airlines, Inc. 
Coastal Cargo Co., Ine. Trans-Caribbean Airways, Inc. 
Conner Air Lines, Inc. Transocean Air Lines. 
Continental Charters, Inc. The Unit Export Company, Inc. 
Curry Air Transport, Ltd. U. S. Aircoach. 

Economy Airways, Iac. United States Overseas Airlines, Inc. 
Monarch Air Service. World Wide Airlines, Inc. 
General Airways, Inc. World Airways, Inc. 


(herein collectively described as “supplemental air carriers”) be and hereby are 
temporarily exempted, to the extent necessary to perform air transportation in 
charter services and individual services as defined in Appendix A hereto and 
subject to the terms, conditions, and limitations herein and therein contained, 
from the following provisions of Title IV of the Civil Aeronautics Act of 1938, 
as amended: 

(a) Subsection 401 (a); 

(b) Subsection 404 (a): Provided, however, That each supplemental air car- 
rier shall abide by those provisions of this subsection which require air carriers 
to provide safe service, equipment, and facilities in connection with interstate 
and overseas air transportation; and to establish, observe and enforce just and 
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reasonable individual rates, fares and charges and just and reasonable classifica- 
tions, rules, regulations and practices relating to such air transportation ; 

(c) Subsection 405 (e) ; 

2. The authority granted herein shall be subject to the terms, conditions and 
limitations set forth in Appendix A, attached hereto, which shall be considered 
an integral part of this order. 

8. Each of the carriers named in paragraph 1, above, be and they hereby are 
issued an individual “Interim Operating Authorization” in the form of the docu- 
ment set forth in Appendix B, attached hereto. 

4. This order shall become effective on January 1, 1956: Provided, however, 
that prior to the date on which this order would otherwise become effective the 
Board, on its own initiative or upon the timely filing of a petition or petitions 
seeking reconsideration thereof, may by order or orders extend such effective 
date from time to time. 

5. The exemption granted herein to each supplemental air carrier shall, unless 
otherwise extended as to any particular carrier by appropriate order of the 
Board, terminate sixty days after the Board makes a final disposition of the 
application or applications of such carrier for individual exemption authority in 
this Investigation: Provided, however, that in the event a certificate of public 
convenience and necessity is issued to any supplemental air carrier the exemp- 
tion granted herein to such carrier shall terminate on the date such certificate 
becomes effective. 

6. Upon the effective date of this order and the exemption granted hereby, the 
individual letter of registration held by any carrier named in paragraph 1, above, 
which is effective under section 291.16 of the Economic Regulations of the Board, 
shall be void and of no further effect. 

7. Upon the effective date of this order and the exemption granted hereby, the 
individual exemption authorizations of— 


Airline Transport Carriers, Inc. Johnson Flying Service. Inc. 
American Air Export and Import Co. Overseas National Airways 
American Flyers Airline Corp. Paul Mantz Air Services 
Associated Air Transport, Inc. Quaker City Airways, Inc. 
Blatz Airlines, Inc. 8S. S. W., Ine. 

Capitol Airways, Inc. Standard Airways 

Conner Air Lines, Inc. Stewart Air Service 

Curry Air Transport, Ltd. The Unit Export Company, Inc. 


shall be void and of no further effect. 

8. The action taken hereby shall in no way affect any pending enforcement 
or compliance proceeding or action, or any enforcement or compliance action 
taken subsequent to the date of issuance of this order with respect to violations 
of the Act or of the Board’s Regulations which may have occurred prior to 
such date. 

By the Civil Aeronautics Board: 

[SEAL] M. C. MULLIGAN, Secretary. 


APPENDIX A 


1. Unless specifically defined herein, all terms used in the foregoing order 
and in this appendix shall have the meaning defined in the Act. As used 
herein, the following terms shall mean : 

(a) “Domestic Operations” means the flight of an aircraft between a place 
in the continental United States (exclutive of Alaska) and any other place in 
the continental United States (exclutive of Alaska). 

(0) “Territorial Operations” means the flight of an aircraft between a place 
in a Territory or possession of the United States (exclusive of Alaska) and 
any other place in the same Territory or possession. 

_ (ce) “Overseas Operations” means the flight of an aircraft between a place 
in the continental United States (exclusive of Alaska) and a place in a Territory 
or possession of the United States or between a place in one Territory or pos- 
session of the United States and a place in any other such Territory or possession. 

(d) “International Operations” means the flight, in foreign air transporta- 
tion, of an aircraft which is not covered by any of the definitions in (a), (b) 
or (c) above. 

(e) “Charter Services” means air transportation performed by a supple- 
mental air carrier, operating pursuant to the authority hereby granted, where 
the entire capacity of one or more aircraft has been engaged for the movement 
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of persons (and their baggage or other personal property) or for the move- 
ment of property, on a time, mileage or trip basis. 

(i) By a person for his own use. 

(ii) By a person (no part of whose business is the formation of groups 
or the consolidation of shipments for transportation; or the solicitation or 
sale of transportation services) for the transportation of a group of persons 
or their property, as agent or representative of such group. 

(iii) By two or more persons acting jointly for the transportation of 
themselves or their property or of a group of persons, or their property. 

(iv) By an indirect air carrier authorized, under any applicable part of 
the Economic Regulations of the Board, to charter aircraft from a direct 
air carrier which does not hold either a certificate of public convenience 
and necessity or a foreign air carrier permit. 

(v) Within the meaning of this order, charter services shall not include 
transportation services : 

(a) Offered by an air carrier to individual members of the general 
public or 

(b) Performed by an air carrier under an arrangement with a per- 
son (other than an indirect air carrier defined in subparagraph (iv) 
above) who provides or offers to provide transportation to the general 
public or 

(c) Transportation services engaged by persons paying for such 
services an amount aggregating in excess of the transporting carrier’s 
duly published charter rate or fare or 

(d) Involving the carriage of passengers in international operations. 

(e) Involving the carriage of passengers or cargo within the Terri- 
tory of Alaska. 

(f) “Individual Services” shall mean: 

(i) In the case of domestic operations, territorial operations, and over- 
seas operations, the air transportation of passengers, or cargo, or both, 
not performed in charter service. 

(ii) In the case of international operations, air transportation of cargo 
only, not performed in charter service. 

(g) “Point” means: 

(i) In the case of the continental United States (exclusive of Alaska), 
a single airport or place where aircraft may be landed or taken off, in- 
cluding the area within a 50-mile radius of such airport or place. 

(ii) In the case of a Territory or possession of the United States, all the 
area of the Territory or possession concerned. 

(iii) In the ease of a foreign country, its territories and possessions, 
all the area of the country or territory or possession concerned. 

(h) “Pair of Points” means, any two points including intermediate points, 
terminal points and combinations thereof between which air transportation is 
performed by a supplemental air carrier on a single flight. 

(i) “Flight” means a single one-way trip between any pair of points for 
compensation. 

(j) “Agreement” means any oral or written agreement, contract, under- 
standing, or arrangement, and any amendment, revision, modification, renewal, 
extension, cancellation or termination thereof. 

(k) “Ticket Agent” means any person (other than the supplemental air car- 
rier actually performing the direct air transportation or one of its bona fide 
regular employees) who for compensation or profit: 

(i) Solicits, obtains, receives, or furnishes directly or indirectly pas- 
sengers or groups of passengers for transportation upon the aircraft of a 
supplemental air carrier, or 

(ii) Procures or arranges for air transportation of passengers or groups 
of passengers upon aircraft of a supplemental air carrier by charter, lease, 
or any other arrangement. 

(1) “Cargo Agent” means any person (other than the supplemental air car- 
rier actually performing the direct air transportation or one of its bona fide 
regular employees or an indirect air carrier lawfully engaged in air transporta- 
tion under the exemption authority conferred by any applicable part of the 
Economic Regulations of the Board) who for compensation or profit: 

(i) Solicits, obtains, receives or furnishes directly or indirectly property 
or consolidated shipments of property for transportation upon the aircraft 
of supplemental air carrier, or 
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(ii) Procures or arranges for air transportation of property or consoli- 
dated shipments of property upon aircraft of a supplemental air carrier by 
charter, lease, or any other arrangement. 

(m) “Time of Sale” means the time when money is given, or an obligation is 
assumed to pay money, to a carrier or its agent or sub-agent in exchange for 
a promise to provide transportation. 

2. The authority granted in the order to provide individual services does not 
include authority to engage in more than 10 flights in the same direction, be- 
tween any single pair of points in any calendar month; and no exemption from 
the provisions of section 401 (a) of the Act is granted to any supplemental air 
earrier with respect to flights performed in individual services which are in 
excess of the frequency limitation herein imposed. 

Whenever, in the judgment of the Board, there is reason to believe that the 
foregoing ten flight limitation is insufficient to confine the operations of supple- 
mental air carriers as a Class to the rendition of the supplemental services for 
which they are authorized, and that the operations of such carriers pose a sub- 
stantial threat to the stability and soundness of the certificated air carrier sys- 
tem, the Board may at any time reopen the proceeding and, after notice and 
opportunity for argument and with or without additional evidentiary hearing, 
make such downward adjustments in the maximum flight limitation as the 
Board may deem necessary or desirable. The interim operating authorizations 
granted by this order are herein expressly conditioned upon and subject to the 
reserved right of the Board to make further limitations, restrictions or modi- 
fications of the ten-flight limitation, including a reduction in the number of such 
flights, to insure that the services remain supplemental. 

3. No supplemental air carrier shall exercise the temporary exemption author- 
ity hereby granted unless there is an effect with respect to such person an 
Interim Operating Authorization issued by the Board, acknowledging that such 
person has been duly registered with the Board as a supplemental air carrier. 
Upon revocation or cancellation of the Interim Operating Authorization of any 
such carrier, its operations shall no longer be authorized under the provisions of 
this order. 

4. At the time of issuance, and from time to time thereafter, there may be 
attached to the exercise of the privileges granted by any Interim Operating 
Authorization issued under this order additional reasonable terms, conditions, 
limitations and restrictions specifically applicable to the person named therein. 

5. Any regulation of the Board now applicable to all air carriers and any regula- 
tion of the Board hereafter adopted and applicable to all air carriers shall apply 
to each supplemental air carrier. Those sections of Part 242 presently applicable 
to carriers operating under the exemption authority conferred by Part 291 shall 
be applicable to each supplemental air carrier. 

6. AS express conditions on the authority granted herein and each Interim Op- 
erating Authorization issued hereunder, a supplemental air carrier shall not; 

(i) Hold out to the public, expressly or by course of conduct, that such 
supplemental air carrier furnishes more than 10 flights, in the same direction, 
between any Single pair of points in any calendar month. 

(ii) Furnish air transportation to any passenger or cargo obtained from 
a ticket agent or cargo agent which holds itself out to the public, expressly 
or by course of conduct, as a person which conducts air transportation 
services individually or by combination, conjunction, or collaboration with 
another ticket agent, cargo agent or air carrier. 

(iii) Make or maintain any agreement, or participate in any arrangement, 
with or involving any ticket agent or cargo agent or air carrier with respect 
to the conduct or holding out of air transportation services by such carrier 
individually or by such carrier in combination, conjunction, or collaboration 
with another air carrier or carriers, where the collective air transportation 
service so agreed upon or arranged would, if conducted by a single carrier, 
be beyond the scope of the authority granted herein. 

(iv) Jointly advertise or jointly publish its schedules or services with 
another air carrier or with a ticket agent or cargo agent. 

(v) Advertise its services or hold itself out to the public as an air car- 
rier authorized to engage in air transportation, unless it includes the words 
“Supplemental Air Carrier” in such advertising. 

(vi) Use in any of its advertising, or other forms of holding out to the 
public, any statement which can readily be construed to mean that it holds 
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a certificate of public convenience and necessity authorizing unlimited 
scheduled service. 

(vii) Make or maintain any agreement, or participate in any arrange- 
ment, with or involving any ticket agent or cargo agent or direct air carrier 
or indirect air carrier which conducts its own business, in whole or in part, 
in the name in which the Interim Operating Authorization of such supple- 
mental air carrier has been issued or in a name sufficiently similar thereto 
to mislead the public. 

(viii) Furnish air transportation to any passengers obtained from a 
ticket agent or cargo agent or air carrier using the name of such supple- 
mental air carrier in the manner prohibited in subparagraph vii, above. 

(ix) Conduct its business in any name other than the name in which its 
Interim Operating Authorization has been issued. 

(x) Operate and maintain a shared ticket or cargo office with another 
air carrier or with a ticket agent or cargo agent unless it physically sep- 
arates and clearly identifies its own facilities. 

7. As an express condition on the authority granted hereby and each Interim 
Operating Authorization issued hereunder, each agreement between a supple- 
mental air carrier and any ticket agent or cargo agent shall be reduced to writ- 
ing and signed by all the parties thereto, if it relates to any of the following 


subjects: 
(i) The furnishing of persons or groups of persons or property for trans- 
portation ; 

(ii) The arranging for flights for the accommodation of passengers or 
groups of passengers or property ; 

(iii) The solicitation or generation of passenger or cargo traffic to be 
transported ; or 

(iv) The charter or lease of aircraft. 

8. As express conditions on the authority granted herein and each Interim 
Operating Authorization issued hereunder, each supplemental air carrier shall: 

(i) File, in accordance with the requirements of Part 261 of the Eco- 
nomic Regulations, all agreements within the purview of section 412 of 
the Act. 

(ii) File a written application for Board approval of such agreements, 
in triplicate, and shall procure the signature of each of the parties to the 
agreement to such application. 

(iii) Applications for approval filed pursuant to subparagraph (ii), 
above, shall conform generally to the outline set forth in subparagraph (v), 
below, and to the requirements of sections 302.3 and 302.4 of the Procedural 
Regulations of the Board. 

(iv) All agreements, within the purview of (ii), above, must be reduced 
to writing and must contain all terms and provisions of the contract, agree- 
ment, or understanding between the parties. 

(v) Each application shall include, among other things, the following 
matters: i 

(a) True and complete copies of the written agreement for which 

Board approval is sought and of all other pertinent agreements not 

appended thereto. 

(b) A detailed statement setting forth the economic necessity for 
the joint use of facilities (such as aircraft or personnel) or other co- 
operative working arrangement involved. 

(vi) Each such agreement entered into by a supplemental air carrier 
shall contain a provision specifying that it shall not take effect in advance 
of the effective date of a Board order approving such agreement under sec- 
tion 412 of the Act. Any agreement which fails to comply with the require- 
ments of this paragraph will not be approved. : 

(vii) Each supplemental air carrier shall not implement or effectuate 
the provisions of any agreement covered by paragraph 8, by performing its 
obligations thereunder or accepting the benefits of a performance of the 
obligations of any other party or parties thereto, in advance of the effective 
date of a Board order approving the agreement concerned under section 412 
of the Act. 

9. A supplemental air carrier shall not carry in individual services persons 


who do not fall into one of the following categories : 
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(i) Persons to whom tickets of the carrier in the form prescribed by 10, 
below, have been sold and issued at the time of sale by the carrier or one 
of its regular employees; or, : 

(ii) Persons who have been furnished by a ticket agent having a written 
agreement with the carrier for the furnishing of passengers, and to whom 
tickets of the carrier in the form prescribed in 10, below, have been sold and 
issued by such ticket agent at the time of sale ; or, 

(iii) Persons to whom the carrier is authorized to grant free or reduced 
rate transportation pursuant to the provisions of section 403 of the Act and 
Part 223 of the Board’s Economic Regulations, and to whom passes in the 
form prescribed by 10, below, have been issued : Provided, That no pass need 
be issued for free or reduced rate transportation of persons where such is 
not required by section 223.3 of the Board’s Economic Regulations. 

(iv) Persons to whom the carrier is authorized to grant free or reduced 
rate transportation pursuant to the provisions of Part 224 of the Board’s 
Economic Regulations. 

10. Each ticket issued by the carrier, or by its authorized ticket agent, shall 
have printed thereon the name and address of the carrier, and shall provide 
appropriate spaces for, and shall have entered thereon, at the time of sale, the 
name of the passenger, the date of sale, the date of flight, origin and destination 
points, and the fare actually paid by the passenger. Such tickets shall also be 
signed at the time of sale by a duly authorized officer or employee of the carrier 
or agent. On or after the date of flight, tickets shall be validated by the carrier 
in some appropriate manner on the face thereof to indicate that either the 
transportation service covered thereby has been rendered or appropriate refund 
has been made where no service or only a part of the air transportation service 
has been rendered. In those cases where the carrier is by law entitled to trans- 
port any person at a free or reduced rate a pass shall be issued to such person, 
with the exception of those persons described in section 223.3 of the Board’s 
Economic Regulations, prior to departure of flight and taken up by the carrier 
at the destination point. Each such pass shall have printed thereon the name 
and address of the carrier, and shall contain on its face the name and address 
of the passenger, the date of the flight, origin and destination points, and shall 
indicate the status of the passenger entitling him to free or reduced rate 
transportation. 

11. As express conditions on the authority granted herein and each Interim 
Operating Authorization issued hereunder, a supplemental air carrier shall not 
accept payment from or make payment to any ticket agent furnishing passengers 
or groups of passengers for transportation by air except on the basis of a written 
bill, invoice, or other written statement showing: 

(i) The information specified in 10, above, contained in tickets sold to 
passengers furnished by such ticket agent. 

(ii) The amount of commission or other consideration paid to, or retained 
by, such ticket agent in return for services rendered in connection with the 
furnishing of transportation, including payment, allowance, or reimburse- 
ment for cash advances for crew expenses, flight expenses, communication 
services, advertising or any other service. 

12. An Interim Operating Authorization shall be effective only with respect to 
the person or persons named therein, and may not be transferred unless such 
transfer is approved by the Board as being consistent with the public interest. 
_13. An Interim Operating Authorization shall be subject to immediate suspen- 
sion upon notice to the supplemental air carrier concerned when, in the opinion 
of the Board, such action is required in the public interest. 

14. Such suspension may continue until the Board finds that such suspended 
supplemental air carrier has complied with the provisions of the Act, or with 
such rules, regulations, orders, terms, conditions, or limitations or until the 
expiration of such a minimum suspension period, of fixed duration, as the Board 
may prescribe. The Board may also order a suspension, of indefinite duration, 
during the pendency of a docketed revocation proceeding brought under para- 
graph 15, below. 

15. An interim Operating Authorization shall be subject to revocation, after 
notice and opportunity for hearing, for: 

(i) Knowing and wilful violation of any provision of the Act or of any 
order, rule, or regulation issued under any such provisions or of any term, 
condition or limitation of the authority hereby granted. 
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(ii) Failure to file the monthly and quarterly reports required by Part 
242 of the Economic Regulations of the Board in two consecutive reporting 
periods or for failure to operate any revenue flights in two consecutive calep. 
dar quarters. 

16. An Interim Operating Authorization shall also be subject to revocation, 
effective upon the mailing of a registered letter informing the supplemental air 
carrier concerned thereof and addressed to the carrier or to its designated agent 
at its last known address, for failure to seek reinstatement of an Interim Operat- 
ing Authorization suspended pursuant to the provisions of this order within a 
period of 60 days after the effective date of such suspension or prior to the expira- 
tion of any prescribed suspension period of fixed duration, whichever is later, 

17. An Interim Operating Authorization shall be cancelled without prejudice 
upon the filing by the operator of a written request for cancellation: Provided, 
That the Board may refuse to grant such request if any proceeding or action is 
pending in which such authorization may be subject to suspension or revocation. 

18. The Interim Operating Authorizations granted by this order shall be deemed 
to constitute letters of registration (or individual exemption orders in the case 
of Irregular Transport Carriers) for the purpose of any pending enforcement pro- 
ceeding, including proceedings seeking the revocation of operating authority, and 
the action taken herein shall in no way affect such proceeding. In any enforce- 
ment proceeding, presently pending or hereafter instituted, which involves viola- 
tions of Part 291 of the Board’s Economic Regulations or other rules, regulations 
or requirements applicable to Large Irregular Carriers or Irregular Transport 
Carriers prior to the adoption of the order, such violations shall be considered as 
violations of the Interim Operating Authorizations granted herein for the purpose 
of determining the appropriate sanction to be imposed by the Board, including the 
suspension or revocation of the Interim Operating Authorizations. 

19. In addition to the express reservation of authority made by paragraph 2 of 
this Appendix A, the provisions of this Appendix A may also, at any time while the 
order to which it is attached remains in effect, be altered, modified, or amended 
by the Board in accordance with procedures prescribed for rule-making proceed- 
ings. 


APPENDIx B 


UNITED STATES OF AMERICA, CIVIL AERONAUTICS BOARD 
Washington, D. C, 


SUPPLEMENTAL AIR CARRIER INTERIM OPERATING AUTHORIZATION 


Know all men by these presents that 


(Address) 


Is the holder of supplemental air carrier exemption No. —— and as such is duly 
authorized to engage in the business of air transportation as a direct air carrier. 
This exemption is conferred pursuant to the authority contained in section 416 
(b) of the Civil Aeronautics Act of 1988, as amended, and is subject to the terms, 
conditions, and limitations set forth in order No. E——, and any amendments 
thereto. 

Issued : 

Effective : 

(Signed) ——— 


’ 
Chairman. 


[Excerpts from the Initial Decision of Examiners Ralph L. Wiser and Richard A, Walsh in 
the Large Irreguiar Air Carrier Investigation, Docket No. 5132 et al.] 


ParRT ONE—SUMMARY OF EVIDENCE AND FINDINGS ON PUBLIC INTEREST AND PUBLIC 
CONVENIENCE AND NECESSITY ISSUES AND ULTIMATE FINDINGS AND RECOMMENDA- 
TIONS ON ALL ISSUES 


I. PRELIMINARY STATEMENT 


This proceeding was instituted by Board Order No, E-5722 dated September 
21, 1951, the provisions of which, as amended, are shown in Appendix No. 2. Itis 
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a consolidated proceeding involving (1) an investigation into all matters relating 
to and concerning air transportation conducted by (a) all Large Irregular Car- 
riers as defined by Part 291 of the Board’s Economic Regulations and (b) all 
Irregular Transport Carriers to whom individual exemption orders have been 
issued permitting them to engage in air transportation on an irregular and in- 
frequent basis; and (2) all pending applications by these carriers for individual 
exemptions and for certificates of public convenience and necessity authorizing 
air transportation additional and supplemental to that performed by the presently 
certificated carriers. Stated simply, the Board must in this proceeding determine 
(1) the supplemental and additional air transportation role, if any, which the 
public interest requires be assigned to the noncertificated air carriers using large 
aircraft; (2) which applicants should be authorized to conduct any required 
services; and (3) the rules and regulations under which they should operate. 
A brief statement of the prior history of the problem is appropriate. 

The Board assumed jurisdiction as the regulatory body for air transportation 
in August 1938, pursuant to the Civil Aeronautics Act of 1938, which envisions a 
system of economic regulation wherein air transportation will ordinarily be 
provided only under authority of a certificate of public convenience and necessity 
issued by the Board, with the holders of such certificates being held under fairly 
strict regulation of service, rates, and practices as set forth in Title IV, the part 
of the Act covering economic regulation. At that time, there were two general 
types of common carrier air transportation enterprises. The regularly scheduled 
service over prescribed routes was provided by some 16 air carriers. In addi- 
tion, a number of carriers frequently described as fixed-base operators provided 
nonscheduled service at their bases of operation, usually in conjunction with other 
activities such as aircraft maintenance, sales, and service. These nonscheduled 
transport activities were of limited economic significance. The Board authorized 
continuation of the regularly scheduled services by “grandfather” certificates of 
public convenience and necessity issued pursuant to section 401 (e) of the Act. 
It authorized continuation of the nonscheduled services by a general regulation’ 
exempting persons engaged solely in nonscheduled transportation of persons and 
property by air from the requirement of obtaining a certificate and from most of 
the other provisions of Title IV. The nonscheduled services were primarily char- 
ter operations performed with small aircraft until the latter part of World War 
II, and were noncompetitive with the services of the certificated carriers. 

With the end of World War II, a considerable number of larger obsolescent air- 
craft (mostly C-46 and C-47) became available at relatively low prices for pur- 
chase or lease, some through sale as war surplus items and others through lease 
as military equipment not needed at the time by the military for current use. At 
the same time, the scheduled air carriers, whose activities had been severely 
limited during the war period, were faced with the problem of expanding their 
operations to meet the tremendously growing demand for air service. These two 
factors led many persons to attempt to enter the air transportation field as non- 
scheduled carriers with small capital investments and to serve passengers not 
served by the certificated carriers during this growing-pain period. At the outset, 
these operators attempted primarily to serve the overflow traffic, but soon many 
specialized in selling transportation at a lower fare than charged by the certifi- 
cated carriers. Until 1948 the service of the certificated carriers had all been 
offered at the same price standard. In that year, they began to establish two 
classes of service. Service of the quality formerly provided was retained and was 
commonly referred to as standard service—and was characterized by relatively 
high standards of comfort, especially in density of seating, stewardess service, 
and meal service. A new second-class service was added which was commonly 
referred to as tourist or coach service and was characterized by lower fares and 
lower standards of comfort, primarily in the use of higher density of seating, less 
stewardess service, and limited or no meal service. The certificated carriers also 
faced growing pains in establishing these two classes of service and the expanded 
operations that accompanied them. 

The Board authorized the noncertificated carriers to provide only irregular, 
limited, and sporadic service which would not be directly competitive with the 
certificated service. However, while many of the postwar operations were con- 
ducted in accordance with the regulations, a considerable portion of the non- 
certificated operations with large aircraft developed into a service on a regular 
and frequent basis (either by the carrier itself conducting frequent service or 
by a ticket agent holding out, in effect, as a carrier and selling space on dovetailed 


1 Regulation No. 400-1 adopted October 18, 1938. 
77632—57—»pt. 1, vol. 138 
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operations of several carriers). Some of the nonscheduled carriers thus came to 
be directly competitive with the certificated operations. The regulation requir. 
ing the exemption holders to limit their operations to a nonscheduled basis turned 
out to be very cumbersome to enforce in the face of widespread resistance by 
many holders who were able to continue their violations over periods of time 
reaching up to years while long legal proceedings took their course. From time 
to time, the Board promulgated revisions and amendments clarifying the regula. 
tions and added certain new requirements of compliance with various provisions 
of the Act, but the difficulties continued. On May 5, 1947, the Board had required 
the exemption holders to obtain letters of registration (to be issued on applica- 
tion), 142 of which were issued, and on August 6, 1948, the Board closed the class 
of Large Irregular Carriers to further entrants. Foreign transportation of per. 
sons was not permitted after September 10, 1947. In April 1949, the Board de. 
cided to review the outstanding operating authorizations of the exempted carriers 
using large aircraft, to terminate the general exemption as of June 20, 1949, and 
to issue individual exemptions to those members of the class showing justification 
therefor. Ninety-seven applicants requested individual exemptions. Seventeen 
of these applicants had been granted temporary individual exemptions when the 
present proceeding was instituted. At that time, 46 applications still required 
further action, and the remainder had been dismissed or finally denied. The 
carriers granted the individual exemptions were identified as “Irregular Trans- 
port Carriers” and those still operating under the general exemption (Revision 
of Section 292.1 dated April 13, 1949) were called “Large Irregular Carriers.”’ 
It had been provided that Large Irregular Carriers who had filed applications 
for individual exemptions could continue to operate under the general exemption 
until the date specified in the Board’s order finally disposing of their applications. 

The Large Irregular Carriers and the Irregular Transport Carriers now have 
the same exemption authority which they have been granted pending final dis- 
position of their individual exemption applications consolidated herein, the first 
group by virtue of Part 291 of the Economic Regulations, and the second holding 
under their respective individual exemption authorizations, as amended. This 
authority consists of exemption from the provisions of section 401 (a) requiring 
a certificate of public convenience and necessity, from section 404 (a) to the 
extent that it requires an air carrier to render adequate service, and from sec- 
tion 405 (e) (requiring filing of schedules with the Postmaster General) insofar 
as those sections would otherwise prevent them from engaging in irregular inter- 
state and overseas air transportation of persons and property and foreign air 
transportation of property. 

In addition, general exemption orders have been in effect since March 2, 1951, 
under which all Large Irregular Carriers and Irregular Transport Carriers have 
been exempted from the provisions of section 401 (a) of the Act, Part 291 of the 
Regulations, or their respective exemption orders so as to permit them “(a) to 
engage in interstate, overseas, or foreign air transportation of persons and prop- 
erty without limitation as to frequency and regularity pursuant to contracts with 
any department of the Military Establishment calling for the provision of air 
services in planeload capacities ; and (b), subject to all other applicable frequency 
and regularity restrictions, to engage in interstate and overseas air transportation 
of uniformed military personnel traveling at their own expense to or from mili- 
tary bases designated by departments of the Military Establishment where such 
transportation is arranged through the representatives of two or more such 
carriers at a military installation even though the total operations performed 
by a group of carriers so represented may exceed the limitations as to frequency 
and regularity imposed by their respective authorizations.” These exemptions 
have been extended from time to time and are presently granted for a period 
ending December 1, 1955.3 For convenience, Appendix No. 1 shows summaries 
of the present general exemptions in effect for the nonscheduled carriers using 
large aircraft and of the more important predecessor regulations. 

The proceedings on the various exemption applications tended to present much 
the same problems, and the Board decided on September 21, 1951, that the many 


2 For convenience, noncertificated carriers using large aircraft will be referred to in this 
decision as irregular carriers except where necessary to specify their status more precisely. 

2 Order No. E-8784 dated November 26. 1954 (previously covered by Orders Nos. E 5166 
dated March 2, 1951: B-6740 dated August 27, 1952: E-7933 dated November 30. 1953 ; 
and E-7957 dated December 10, 1953.) 
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jssues related to irregular carriers should be considered in a consolidated pro- 
ceeding, Which was thereupon instituted. All pending applications for individual 
exemptions of the 46 Large Irregular Carriers and the 17 Irregular Transport 
Carriers (all of whose applications were reopened) were consolidated. Subse- 
quently, the Board reinstated and consolidated the application of Air America, 
Inc., which had been dismissed, and consolidated 157 applications by 53 of the 
above carriers and two other applicants (State Freight, Inc., and Western Flying 
Service, Inc.) for certificates of public convenience and necessity and exemptions 
to the extent that such applications request authority to provide air transporta- 
tion that is limited or controlled in such a manner as to assure that it will be 
additional and supplemental to the presently certificated service and not a mere 
duplication of that service (the applications were dismissed in all other respects). 
Certain of the applications were later dismissed at the request of the applicants 
or for lack of prosecution. There are now a total of 86 parties in the proceeding 
(60 applicants, 25 interveners, and the Bureau of Air Operations) and 208 appli- 
cations. Appendices Nos. 3 and 4 show the applicants and their applications. The 
parties include the 60 applicants for authorization to provide additional and 
supplemental air transportation, the two industry associations of irregular car- 
riers (Aircoach Transport Association and Independent Military Air Transport 
Association), the principal United States certificated carriers operating over the 
domestic trunkline and overseas and international routes, certain better business 
bureaus and governmental bodies, the Postmaster General, and the Bureau of Air 
Operations. 

In accordance with section 801 of the Act, copies of those applications involving 
overseas and foreign air transportation were sent to the President prior to the 
hearing. 

Pursuant to notice, public hearings were held in Washington, D. C., Miami, Fla., 
Los Angeles, Calif., and Seattle, Wash. On January 20, 1954, the hearings had 
been in almost continuous session since September 1952. General economic pre- 
sentations relating to the public interest had been received from the interveners 
and the Bureau of Air Operations, evidence concerning both public interest and 
fitness issues had been heard with respect to 30 applicants, and evidence con- 
cerning 30 applicants remained to be heard. On this date, the Board issued its 
Order No. E—8052, in which it found, inter alia, that evidence on their mode of 
operation and other aspects of fitness, willingness, and ability and qualification 
bad been heard with respect to a sufficient number of the applicants to present to 
the Board a representative cross section of the irregular air carrier industry 
insofar as needed to determine the public interest questions related to the air 
transportation role, if any, to be assigned the irregular air carriers, and that 
the evidence to be received with respect to the remaining applicants’ modes of 
operation and other aspects of fitness, willingness, and ability and qualification 
would be largely cumulative insofar as concerns its use in determining such 
public interest questions. The Board concluded that a decision on the role, if 
any, to be assigned to the applicants could be reached much earlier if the parties 
not then heard were to limit their evidence to matters relating to the renuire- 
ments of the public interest and public convenience and necessity. Accordingly, 
the Board ordered that: 

“1, Holding of further hearing and receipt of additional evidence on issues 
relating to the identity, mode of operations, violations, and other aspects of the 
qualification of individual applicants be deferred until further order of the 
Board: 

“2. Further hearing be held at the earliest feasible time at which opportunity 
to present evidence on the requirements of the public interest and public con- 
venience and necessity, particularly the issues set forth in paragraphs numbers 
1(1) through 1(7) of Order Serial No. E-5722, dated September 21, 1951, as 
amended, be afforded to the individual applicants not yet heard, and opportunity 
be afforded to supplement previous presentations on these issues of the proceed- 
ing in the light of new matter that has been brought out since presentations at 
the beginning of the hearing and new facts that have since become available: 

“3. The issues in this proceeding with respect to the requirements of the public 
interest and the public convenience and necessity, as set forth in paragranhs 
numbers 1(1) through 1(7) of Order Serial No. E-5722, dated September 21, 
1951, as amended, be decided before hearing further evidence on the qualification 
of individual applicants.” 


77632—57—pt. 1, vol. 1-39 
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The hearing was completed on the limited issue basis directed in this order, 
Briefs were filed on behalf of 46° applicants, the two irregular industry associa- 
tion interveners, 10 intervening air carriers,’ the railroads, and the Bureau of 
Air Operations. The civic and governmental bodies that had intervened and the 
other intervening air carriers did not file briefs. 

The primary issues controverted in this proceeding relate to air carrier eco. 
nomic regulation under Title IV of the Civil Aeronautics Act. That Ttile begins 
with section 401 (a), which provides that : 


‘no air carrier shall engage in any air transportation unless there is in force a 
certificate issued by the Authority (Board) authorizing such air carrier to en- 
gage in such transportation. .. .” 


After covering the filing and handling of applications for certificates in sections 
401 (b) and 401 (c), the Act by section 401 (d) (1) provides that: 


“The Authority (Board) shall issue a certificate authorizing the whole or any 
part of the transportation covered by the application, if it finds that the applicant 
is fit, willing, and able to perform such transportation properly and to conform 
to the provisions of this Act and the rules, regulations, and requirements of the 
Authority (Board) hereunder, and that such transportation is required by the 
public convenience and necessity ; otherwise such application shall be denied.” 


The other parts of Title IV then set forth in detail various aspects of economic 
regulation to which air carriers shall be subjected, including provisions that the 
Board shall attach such reasonable terms, conditions, and limitations to each 
certificate as the public interest may require; that an air carrier may not aban- 
don a certificated route without authority of the Board; that certain labor legis- 
lation must be adhered to, that a carrier must file and observe tariffs without 
rebating; that a carrier shall be under a duty to provide safe and adequate 
service, equipment, and facilities and establish just and reasonable individual 
and joint rates; that no carrier shall engage in unjust discrimination ; that the 
Board, on petition or on its own initiative, shall fix rates; that the air carriers 
shall file reports as required by the Board, shall disclose their stock ownership 
and shall maintain accounts and records in the form prescribed by the Board, 
that consolidations, mergers, acquisitions of control, and interlocking relation- 
ships between air carriers and other carriers or persons engaged in aeronautics 
shall be prohibited unless approved by the Board; that unfair or deceptive prac- 
tices or unfair methods of competition shall be prohibited ; that pooling and simi- 
lar agreements must be approved by the Board ; and that the Board may establish 
classifications of air carriers and the rules to be observed by such classes or 
groups. Finally, section 416, the last section of Title IV, authorizes the Board 
under certain special circumstances to exempt air carriers from any require- 
ments of the Title except maximum flying hours for pilots or copilots. 

Section 416 provides that: 

“(a) The Authority (Board) may from time to time establish such just and 
reasonable classifications or groups of air carriers for the purposes of this title 
as the nature of the services performed by such air carriers shall require; and 
such just and reasonable rules, and regulations, pursuant to and consistent with 
the provisions of this title, to be observed by each such class or group, as the 
Authority (Board) finds necessary in the public interest. 


5 Aero Finance Corporation ; Air Cargo Express, Inc.; Airline Transport Carriers, Inc.; 
Air Services, Inc.; All American Airways, Inc.; American Air Export and Import Com- 
pany ; American Flyers Airline Corp.; Arctic-Pacific Inc.; Argonaut Airways Corp. ; Ass0- 
ciated Air Transport, Inc.; Aviation Corporation of Seattle; Blatz Airlines, Inc.; Cali- 
fornia Air Charter. Inc. ; Capitol Airways, Inc. ; Central Air Transport, Inc. ; Coastal Cargo 
Company, Ine.; Conner Air Lines, Inc.; Currey Air Transport, Ltd.; General Airways, 
Inc.; Great Lakes Airlines, Inc.; Hemisphere Air Transport; Johnson viying Service, 
Inc.; Los Angeles Air Service, Inc.; Meteor Air Transport, ine. ; Miami Airline, Inc.; 
Modern Air Transport, Inc.; Monarch Air Service; North American Airlines, Inc. ; Over- 
seas National Airways; Paul Mantz Air Services; Peninsular Air Transport ; Quaker City 
Airways, Inc.; Royal Air Service; Sourdough Air Transport; Southern Air Transport; 
S. S. W., Inc.; Standard Airways; Stewart Air Service; Trans-American Airways; Trans- 
Caribbean Airways, Inc.; Trans National Airlines, Inc.; Transocean Air Lines; The Unit 
Export Company, Inc.; United States Overseas Airlines, Inc.; Western Flying Service, 
Inc.; World Airways, Inc. 

¢ Alaska Airlines, Inc.; American Airlines, Inc.; Capital Airlines, Inc.; Delta-C. & 8. 
Air Lines; Eastern Air Lines, Inc.; Northwest Air Lines, Inc.; Pan American-Grace Alr- 
oo a Pan American World Airways, Inc. ; Trans-World Airlines, Inc.; United Alr 

ines, Inc. 
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“Exemptions 


“(b) (1) The Authority (Board), from time to time and to the extent neces- 
sary, may (except as provided in paragraph (2) of this subsection) exempt 
from the requirements of this title or any provision thereof, or any rule, regula- 
tion, term, condition, or limitation prescribed thereunder, any air carrier or class 
of air carriers, if it finds that the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation is or would be an undue 
burden on such air carrier or class of air carriers by reason of the limited extent 
of, or unusual circumstances affecting, the operations of such air carrier or 
class of air carriers and is not in the public interest. 

“(2) The Authority (Board) shall not exempt any air carrier from any pro- 
vision of subsection (1) of section 401 of this title, except that (A) any air carrier 
not engaged in scheduled air transportation, and (B), to the extent that the 
operations of such air carrier are conducted during daylight hours, any air carrier 
engaged in scheduled air transportation, may be exempted from the provisions of 
paragraphs (1) and (2) of such subsection if the Authority (Board) finds, after 
notice and hearing, that, by reason of the limited extent of, or unusual circum- 
stances affecting, the operations of any such air carrier, the enforcement of 
such paragraphs is or would be such an undue burden on such air carrier as to 
obstruct its development and prevent it from beginning or continuing operations, 
and that the exemption of such air carrier from such paragraphs would not 
adversely affect the public interest: Provided: That nothing in this subsection 
shall be deemed to authorize the Authority (Board) to exempt any air carrier 
from any requirement of this title, or any provision thereof, or any rule, regula- 
tion, term, condition, or limitation prescribed thereunder which provides for 
maximum flying hours for pilots or copilots.” 

The general exemption authorizations of the nonscheduled carriers have 
at all times included substantially similar language to that of the present Part 
291.1 of the Economic Regulations, which provides, in part, that: 

“The term large irregular air carrier means any air carrier which * * * (4) 
does not operate, or hold out to the public expressly or by a course of conduct 
that it operates, one or more aircraft between designated points, or within a des- 
ignated point, regularly or with a reasonable degree of regularity, upon which air- 
craft it accepts for transportation, for compensation or hire, such members of 
the public as apply therefor or such property as the public offers. No air car- 
rier Shall be deemed to be an irregular air carrier unless the air transportation 
services offered and performed by it are of such infrequency as to preclude an 
implication of a uniform pattern or normal consistency of operation between, or 
within, such designated points.” 

The criteria of regularity and frequency have been often reiterated by the 
Board* and were restated by the Court of Appeals for the Second Circuit in 
Civil Aeronautics Board v. Modern Air Transport, 179 F. 2d 622, as follows: 

“In its Explanatory Statement accompanying Section 292.1 of the Economic 
Regulations, the Board pointed to its order in Matter of the Noncertificated Oper- 
ations of Trans-Caribbean Air Cargo Lines, Inc., C. A. B. Docket No. 2593, Order 
Serial No. E-370, March 14, 1947, as containing the criteria which must be met 
if operations are to be considered irregular. These are that (1) flights between 
designated points, whether one or more per week, must be staggered as to 
the days of the week in successive weeks; (2) if more than one such flight is 
to be operated per week in successive weeks, not only must such flights vary as 
to the days of the week, but there must also be breaks in continuity of service 
for a week or approximately that period during which no flights are operated 
between these same points; and (3) the flights must be of such infrequency as 
to preclude any implication of a uniform pattern or normal consistency of opera- 
tions between the same two points.” 

However, the difficulties which the Board has faced in enforcing this part of 
the regulation have been so extensive and so well known that it would be a 
waste of time to repeat them here. A majority of its compliance proceedings in- 
volving alleged air carrier violations of the Act or the Board’s regulations, both 


"See, e. g., Matter of the Noncertificated Operations of Trans-Caribbean Air Cargo 
Lines, Order Serial No. E-370, adopted March 14, 1947: American Air Transport, Non 
certificated Ona., 11 C. A. B. 105 (1950) ; American Air Transport, Enforcement Proceed- 
"9, 15 C. A. B. 218 (1952) ; and interpretation of Part 291 adopted by Regulation Serial 
No. ER-136, 13 F. R. 7769 
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in the economic and safety field, have involved the irregular air carriers. De. 
tails as to many of the methods by which it has been evaded are set forth hereip, 
The applicants are practically unanimous in their objections to a regulation 
defining their authority in terms of an adjective such as “irregular,” “infre. 
quent,” or any similar adjective. While the courts have upheld the regulation, 
the impracticability of enforcing a regulation couched primarily in terms of ir. 
regularity or infrequency in the face of the widespread dissatisfaction among the 
exempted carriers using large aircraft has become apparent. Some other method 
of authorization of any needed supplemental service must be adopted. They 
generally assert that the allowance of a specific number of flights per month is 
the only practicable method of limiting the volume, frequency, or regularity of 
their operations. 

The applications are couched in a large variety of wordings, but, as explained 
by exhibits and oral testimony, all proposals seek authority to engage in supple 
mental interstate, overseas, and/or foreign air transportation, as the case may be, 
(1) to the extent of a specified number of flights between any two points (between 
certain geographical areas in the case of Trans-Caribbean Airways, Inc.) during 
a month or other period,’ and/or (2) to an unlimited extent in charter service. 
Appendix No. 4 contains a summary of the authority requested by the respective 
applicants. Some of the applicants referred to specific routes and/or submitted 
evidence on operations thereon as samples of the transportation they would con- 
duct. A few applicants have submitted no specific proposal, indicating, in effect, 
their belief that they should be authorized to operate completely free of any 
regulation as to the type, location, or volume of their service but that they would 
accept such supplemental authority as the Board finds justified. 

A summary of the evidence, together with findings, on the qualifications, of the 
individual applicants is attached as Part II of this report. This inclu:es the 
evidence related to questions of fitness, willingness, and ability raised by the ap- 
plications for certificates of public convenience and necessity under section 401 
and any question of qualification and selection of individual applicants which 
may arise in connection with applications for exemption under section 416 (b). 
It covers the thirty applicants on which such evidence was obtained. 

The magnitude of the evidence in this proceeding is so great and there are so 
many parties that the public interest problems can best be brought into focus by 
concentrating on representative showings on the more important contentions of 
the various sides in this complicated controversy. In this way, the problems can 
be brought into manageable proportions without oversimplification. 


II. SCOPE OF NEW AUTHORITY TO BE CONSIDERED 


Under the Board’s orders, this proceeding is limited, with respect to issuance 
of authorization to engage in air transportation, to determination and filling of 
needs for services in addition to and supplemental to services performed by car- 
riers presently holding certificates of public convenience and necessity.’ 

e s s s * * 4 


The Board announced its desire to receive evidence on whether it should issue 
authorizations based on an area, frequency, volume, type of service, or fare 
structure concept. It indicated that it did not intend consideration of proposals 
for the same authority as that held by the regularly certificated carriers, and 
stated that it was not its purpose that this proceeding should be a full-fledged 
aircoach or airfregiht case.“ The Board specifically stated that a proposed av- 
thorization limited merely for the purpose of assurance that only aircoach or 
airfreight service would be provided would fall without the purview of this pro- 
ceeding. 

United States Overseas Airlines, Inc., refers to the Board’s Order No. E-6017 
dated January 8, 1952, announcing that it would in this proceeding “consider 
only service that is limited or controlled in such a manner as to assure that it 
will be additional and supplemental to the presently certificated service and not 
a mere duplication of such service.” This carrier argues that the Board must be 
governed by the need for transportation services by the applicants additional and 
supplemental to those services rendered by the certificated air carriers at the time 
of the institution of the proceeding and that proposals could not be denied 02 


_.* Some suggested in addition a total plane-mileage limitation. 
* Order No, E—5722 dated September 21 1951. 
4 Order No. E—6017 dated coneset 8, 1952, page 3. 


18 Order No. E-6336 dated April 17, 1952, page 2. 
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the basis that public need has been filled by services instituted since the com- 
mencement of the proceeding. This interpretation under which the Board would 
be restricted to a consideration of the service in 1951 was not advanced until 
filing of brief in October 1954. The proposed interpretation is unreasonable. 

For one thing, the scope of the proceeding is discussed at some length and the 
words “presently certificated carriers” are referred to in two different orders is- 
sued several months apart (the above-mentioned order of January 8, 1952, clari- 
fying and amending the Board’s Order No. E-5722 dated September 21, 1951, 
instituting the proceeding, and Order No. E-6336 dated April 17, 1952), consolidat- 
ing all pending applications for additional and supplemental service. If specific 
dates were to be ascribed to the words “presently certificated,” used in both of 
these orders, then the Board would have to consider needs as of September 21, 
1951, in appraising the exemption applications consolidated as of that date, and 
needs as of April 17, 1952, in appraising the above-mentioned certificate applica- 
tions consolidated as of that later date. In addition, the Board might be forced 
to authorize service on the basis of needs which might have appeared to exist as 
of 1951 but which subsequent developments should not be required, or conversely, 
it could not authorize needed service. It is unthinkable that the Board intended 
by the above orders to bring either of these results. Both orders do refer to 
“presently certificated” service. However, a complete reading of the orders 
shows without doubt that there was no intent to limit cositideration to any 
specific date but rather that the reference was intended to be related to 
the nature of the service involved and that the Board intended to consider service 
limited or controlled so as to be of a nature that it would be supplemental and 
additional as distinguished from the regularly certificated service. The orders 
will be so interpreted, and any matter of record as to air service or needs for 
service at issue herein will be deemed appropriate for consideration. 

The tenor of the Board’s orders indicates that it uses the word “supplement” 
here in the sense of “something which completes or adds a finishing touch; as, 
foreign travel as a supplement to a college education” as defined in part in Web- 
ster’s New International Dictionary, Second Edition. 

Additional and supplemental service, as pointed out by the Independent Mili- 
tary Air Transport Association, must be defined within the frame of reference of 
that which is supplemented, and here reference must be made to the basic charac- 
teristics of certificated service as the latter has been and is being conducted. 
No particular factor is available as the sole determining criterion in deciding 
whether a service is supplemental and additional. * * * 

Certain guidepusts are provided by the decisions of the Interstate Commerce 
Commission. In deciding whether service is auxiliary and supplemental when it 
acts upon proposed acquisitions of motor carriers by rail carriers, the Commis- 
sion has held that the limitation to such a status does not prohibit rendition of 
all motor-carrier service directly for the shipping public under the operating 
rights in addition to, in substitution for, and in lieu of the parent railroad’s 
operation.” It has indicated, however, in a case sustained by the Supreme 
Court, that the motor service sought must be of a different character from the 
existing motor service and not directly competitive or unduly prejudicial to the 
already certificated motor carriers, but where the service meets these standards 
it can be authorized even though the existing carriers might arrange to furnish 
successfully the projected service.“ * * * 

The Board clearly indicated in its orders in this proceeding that it was not 
a retrial of the Transcontinental Coach-Type Service Case” and that authori- 
zation of coach service without some limitation that would assure its status as 
an additional and supplemental service would not be among the possible authori- 
zations that could be made herein. Nevertheless, many of the applicants persisted 
in attempting to cast the proceeding in the frame of a primary issue as to 
whether they should be permitted to provide coach service, and even as late 
as brief arguments were presented that coach service as such is additional and 
supplemental service. These arguments must be ignored. Thus, the Aircoach 
Transport Association argues on brief that aircoach service as such is an 
additional and supplemental service. and that the basic air transport system 
is geared to regular fare service. Under its interpretation, the aircoach mar- 
ket, the airfreight market, and the charter market are all additional and sup- 
plemental to the primary market of the standard fare service. Insofar as con- 


4 Pacific Motor Trucking Co.— Purchase, 39 M. 4 
«1. C. C. v. Parker, 326 U. 8. 60 (1944). SHameenT Eke 
Transcontinental Coach-Type Service Case, 14 C. A. B. 720 (1951). 
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cerns coach and freight service, this is clearly contrary to the meaning of the 
words as used in the Board’s orders defining the scope of the proceeding. [y 
order to come within the scope of the proceeding as additional and supplemental, 
service must be defined with a further limitation than that of coach service. 
which in November 1954, accounted for 35 percent of all scheduled revenye 
passenger-miles of the certificated air carriers. 

There are three groups of proposals herein of services put forth by the ap 
plicants as needed additional and supplemental services. These are (1) charter 
service, (2) special service, and (3) limited or controlled regularly scheduled 
services, These will be examined to determine whether the services would 
be additional and supplemental in nature and whether their authorization js 
justified. 

III. POSITIONS OF THE PARTIES 


The applicant Large Irregular Carriers and Irregular Transport Carriers divide 
into two primary groups with respect to their positions herein. One group takes 
the position that the proper role of these carriers is one in which they would 
develop charter service as a primary activity at the present time, but that they 
should also be afforded appropriate opportunity to perform supplemental special 
service transportation serving individual purchasers of any part of planeload ca- 
pacity. This is basically the position of the intervening Independent Military Air 
Transport Association. Some of this group of applicants would be willing to 
accept authorizations permitting charter service only. The second group contends 
that the primary role should be performance of a frequent service for individual 
passengers and property shippers (with operations between any two points limited 
as to volume) with accompanying opportunity to develop charter business. This 
is the tenor of the intervening Aircoach Transport Association’s argument. 

The main arguments of the applicants allege the need for maintenance of a 
group of air carriers with flexibility to meet the needs of the Department of De- 
fense from time to time for commercial airlift in various piaces that cannot be 
met by the regular services of the certificated carriers, the need for a group of 
carriers not bound by the responsibilities and free of the inertia of the regular 
operators and who will be endowed with the urge and initiative to explore new 
fields and methods of air transportation, such as charter and aircoach, the need 
of a competitive spur to the certificated carriers, and that the present applicants 
have met all of these needs and constitute going concerns which should be au- 
thorized to continue to do so. 

The certificated carrier interveners all oppose the authorization of any au- 
thority to the applicants to engage in air transport activities serving individual 
passengers or individual shippers of property where less than planeioad capacity 
is contracted, contending that they have provided such service, including air- 
eoach, ‘to the extent required by the public interest and will continue to do so 
and that activities by the applicants in this field have generally been illegal and 
are unnecessary and contrary to the public interest. Some (Alaska, Capital, Del- 
ta, Northwest, Pan American, Panagra, United) take the position that charter 
activities are likewise not needed (at least in the area they serve), and others 
(American, TWA and Eastern) indicate that they would not object to authority 
to qualified applicants to provide interstate charter service (American opposes 
such service for freight except where certificated airfreight service is not pro- 
vided). The railroads oppose any authorizations to the applicants. Oakland 
and Philadelphia support the applicants as providing needed airport business 
and coach service. The other intervening Better Business Bureaus and city 
and state representatives desire protection from certain malpractices which 
have accompanied the large irregular carrier activities. The Post Office advises 
that no mail authorizations to the applicants are needed by the Postal Service. 
The Bureau of Air Operations takes the position that fit, willing, and able ap- 
plicants should be issued certificates of public convenience and necessity authoriz- 
ing planeload charter transportation of persons and property in interstate and 
overseas air transportation and property in foreign air transportation and that 
none of the other proposed services are required. 


IV. POWER OF THE BOARD TO AUTHORIZE LIMITED AND NON-ROUTE SERVICE 


The Board consolidated in this proceeding applications for both exemptions 
and certificates of public convenience and necessity insofar as they request 
authority to provide air transportation that is limited or controlled in such 8 
manner as to assure that it will be additional and supplemental to the presently 
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certificated service and not a mere duplication of such service. One of the 
issues herein is whether the Board is empowered under the Act to authorize 
the supplemental services proposed herein and limited as to type of service, type 
of traffic, quality or quantity of service, and/or equipment used, or otherwise 
restricted or defined. 

All of the applicants herein that request certificates of public convenience and 
necessity who submitted any proposed method of limiting or controlling the 
service so as to assure that it will be additional and supplemental to the pres- 
ently certificated service and not a mere duplication thereof seek certificates 
that would (1) restrict the carrier to a given number of schedules or other- 
wise restrict his right to add schedules, and/or (2) permit the carrier to oper- 
ate without regard to any specified terminal or intermediate points or any 
route or routes designated in any manner. Certain interveners take the posiion 
that the Board does not have authority to issue certificates for either type of 
authority. This position is based primarily on the provisions of section 401 
(f) of the Act, which provides that : 

“Bach certificate issued under this section shall specify the terminal points 
and intermediate points, if any, between which the air carrier is authorized to 
engage in air transportation and the service to be rendered; and there shall 
be attached to the exercise of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and limitations as the public 
interest may required. A certificate issued under this section to engage in 
foreign air transportation shall, insofar as the operation is to take place without 
the United States, designate the termina! and intermediate points only insofar 
as the Authority (Board) shall deem practicable, and otherwise shall designate 
only the general route or routes to be followed. Any air carrier holding a certi- 
ficate for foreign air transportation shall be authorized to handle and transport 
mail of countries other than the United States. No term, condition, or limi- 
tation of a certificate shall restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for performing the au- 
thorized transportation and service as the development of the business and the 
demands of the public shall require. No air carrier shall be deemed to have 
violated any term, condition, or limitation of its certificate by landing or taking 
off during an emergency at a point not named in its certificates or by operating 
in an emergency under regulations which may be prescribed by the Authority 
(Board), between terminal and intermediate points other than those specified in 
its certificate. Any air carrier may make charter trips or perform any other 
special service, without regard to the points named in its certificate, under 
regulations prescribed by the Authority (Board).” [Emphasis supplied]. 

Delta argues that any charter authorization should cover only transportation 
between well-defined areas or cities between which the Board has found the 
public convenience and necessity requires the transportation in a specific finding. 
It refers to the Air Freight Case, 10 C. A. B. 572, 594 (1949), wherein the Board 
stated that “while not deciding whether the Act specifically vests this Board 
with authority to award area certificates which omit the naming of points to 
be served, we conclude the best interests of the public will be presently served 
by naming the points in the certificate.” Northwest refers to the Skycruise 
Case, 10 C. A. B. 393 (1949) and assumes that the action therein indicates the 
Board’s authority to authorize such services as aerial photography, forest fire 
fighting, power line patrol, spraying and dusting, and similar operations ce"- 
ducted by fixed-base operators. (But the Skycruise Case granted an authori- 
zation limited to a certain type of service—all expense tours—and the certificate 
was issued for a route between specified terminal and intermediate points). 
TWA refers to section 401 (f), and argues that Congress intended control over 
airline schedules, equipment, and accommodations to be purely a function of 
airline management, which the Board cannot usurp by placing limitations, 
quantitative or qualitative, in the carrier’s certificate. It further contends that 
it is impossible to visualize a certificate restricted to aircoach or a limited 
humber of schedules that would not violate that subsection. The railroads, 
United, and TWA contend that a limitation restricting volume of service or 
an authorization without specification of terminal points cannot be made by 
a certificate of public convenience and necessity. Counsel for Great Lakes Air- 
lines, Inc., et al., while contending that an exemption authority is the most ap- 
propriate vehicle for use herein, argues that the Board could set the limits of 
the authoribed service in terms of flight restrictions and could restrict an 
irregular carrier’s operations to 14 flights per month but could not limit the 
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earrier’s right to perform the flights to any particular days of the month or 
by use of any particular type of aircraft. 

T.ansocean refers to Crescent City Express Lines, Inc. v. United States, 329 
U. S. 401 (1943), and argues that a certificate for charter service or for flights 
limited as to frequency would constitute a statement of the transportation 
authorized and not a prohibited condition. 

Quaker City, which did not apply for a certificate in this proceeding, takes the 
position that under section 401(f) it would be a practicable impossibility to draft 
a certificate which would specify the terminal points and, at the same time, 
would not restrict the right of a carrier to add to or change schedules, equipment, 
accommodations, and facilities, and which would permit a carrier to make charter 
trips and perform other special service without regard to the points named in 
the certificate. 

The Independent Military Air Transportation Association argues that the 
Board has the power under section 401(f) to specify the service to be rendered 
and in doing so may specify a supplemental service limited as to type of service, 
type of traffic, quality or quantity of service, and/or equipment used, or other- 
wise restricted or defined, and refers to a number of the cases shown in Appendix 
No. 16. 

The Bureau of Air Operations argues that the Board has power to issue a 
certificate for its recommended authorization of interstate and overseas charter 
in both property and passenger transportation and foreign charter transportation 
of property, all without any limitation as to points or geographical areas to be 
served. It cites the Alaska Air Transportation Investigation, 2.C. A. B. 785 
(1941); 3 C0. A. B. 804 (1942). There, the Board certificated certain Alaskan 
earriers to operate over certain regular routes between specified terminal and 
intermediate points and over irregular routes between points in areas in Alaska 
within defined boundaries. The locations of the irregular routes generally were 
the same general area as that of their regular routes. It also cites Reopened 
Samoan Airlines Case, Docket No. 4579, Board Order No. E-8239, April 12, 1954, 
in which the Board authorized irregular and charter operations by certificate 
rather than by exemption. Further reference is made to the Skycruise Case, 
supra, to show that special types of service can be authorized. But, as heretofore 
mentioned, the latter case involved operations between specified terminal and 
intermediate points. The Samoan Case involved irregular and charter operations 
between points in a clearly defined location; i. e., within 1,700 miles from Pago 
Pago, and this authorization, like the Alaskan authorization, was contained ina 
certificate which also covered a regular route between specified points in the 
same general area. There appear to be no precedents in Board proceedings 
which determine the issue as to the Board’s power questioned by the interveners. 


. * e * o + 
V. NATIONAL DEFENSE 


The Department of Defense states that there are three primary categories of 
military requirements for commercial airlift, namely: (1) logistic support, in- 
cluding personnel movements; (2) Strategic Air Command (SAC) movements; 
and (3) movements of dependents. It contemplates that over the next few years 
there will continue to be a military need for commercial air transport services 
for both cargo and passengers, in addition to the ordinary purchase of individual 
trips on scheduled flights in regular commercial service. The Department indi- 
cates that the best measure of these needs is the extent to which the military have 
made use of the services available during recent years. Appendix No. 12 shows 
the dollar value of commercial airlift furnished to the Department of Defense 
during 1952 and 1953 by the certificated and noncertificated carriers (exclusive 
of the ordinary purchase of individual trips on scheduled flights). It reveals 
that the irregular carriers performed 44 million dollars’ worth of the Depart- 
ment’s business in 1952, or 44.5 percent of the 98 million dollar total. In 1953, 
they received 42 million dollars, or 45.4 percent of the total. 

Two main categories of contracts for airlift are utilized by the Department, (1) 
individual charter and (2) long-term contract. The performance of long-term 
eontracts and overseas charters by all air carriers has been satisfactory. Per- 
formance of domestic passenger charters by all carriers has not been entirely 
satisfactory. However, no explanation of the nature of failure has been indi- 
eated. In general, the commercial air carriers have been able to begin substan- 
tial flight operations in the performance of long-term contracts within 72 hours 
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after being called by the military. The experience of the military services has 
shown that the scheduled mail carriers, due to their commitments to render 
adequate services to their certificated points, are not as flexible in meeting the 
janeload requirements of the military in emergencies as are the principal non- 
scheduled air carriers. 

VI. MAIL TRANSPORTATION 


The Post Office Department objects to the certification of irregular carriers to 
earry mail on the grounds that: (1) they offer no particular asset to the present 
structure of mail carrying schedules; and (2) their certification for carriage of 
mail would add to the subsidy burden. While some of the applications did include 
requests for mail authorization, none of the applicants has pressed this phase 
of its application, and there has been no showing that transportation of mail by 
the applicants is required by the public interest or the public convenience and 
necessity. * * * 


VII. GENERAL PUBLIC INTEREST CONSIDERATIONS 


Operations and financial status of irregular air carriers. The noncertificated 
carriers using large equipment are, as has been indicated, an outgrowth of World 
War II and the availability of war surplus aircraft for lease or sale at nominal 
prices. The present 50-some holders of exemption authority are the survivors of 
several hundred that have conducted operations from time to time since 1946. In 
this period, the noncertificated carriers have provided charter and special service 
operations for commercial customers and the Department of Defense and entered 
into fairly extensive operations in provision of long-haul service to individual 
passengers with aircraft using a high seating density configuration. * * * 
These services, provided at fares lower than the standard service of the certifi- 
cated carriers, are frequently referred to as their coach services. All of the 
foregoing operations have been conducted primarily with DC-3, C-46 and DC-4 
aircraft, although a few of the largest carriers now have Constellation and DC-6 
aircraft. In operations for the military, they performed a large percentage of 
the Berlin and Korean airlift operations and an even greater percentage of the 
domestic charter business. Appendix No. 12 shows the fees received from the 
Department of Defense by certificated and noncertificated carriers in 1952 
($98,239,997) and 1953 ($92,843,210). It will be noted that the noncertificated 
carriers provided approximately 45 percent of all such business in each year, 
furnishing about one-third of the Pacific airlift, two-thirds of the domestic 
charter airlift, and one-half of the international charter airlift, exclusive of the 
Pacific airlift. In the coach service field, the certificated carriers did not begin 
operations until the end of 1948. * * * From then on, the certificated carriers 
rapidly expanded their coach operations. As late as 1951, the irregulars carried 
30 percent of all coach passengers. However, by 1953, the certificated carriers 
had expanded their coach service to the point that they carried 3,628,617 passen- 
gers a total of 3,726,071,000 passenger-miles—and this business constituted 25 
percent of all their operation. And by November 1954 the coach service of the 
certificated carriers had accounted for 5,169,284,000 passenger-miles, or 32 percent 
of all traffic. The evidence at the hearing indicated that the major carriers had 
equipment purchase and alteration plans looking toward a coach offering of at 
least 50 percent of total business. Appendix No. 5 shows the total postwar 
passenger and cargo traffic of the certificated and noncertificated carriers during 
1953 and the years prior thereto, Appendix No. 6 shows the coach traffic of the 
two in terms of numbers of passengers from 1948 to 1951, and Appendix No. 7 
shows the coach traffic of the certificated carriers and its percentage of their 
total traffic during the years from 1949 to 1954. 

The total passenger-miles operated by the irregular carriers using large air- 
craft has ranged from 535,831,000 in 1949 (earlier figures not available) to 
1,257,954,000 in the twelve months ended September 30, 1953. Percentagewise, 
their traffic constituted 5.7 percent of all passenger-miles with large equipment 
in 1949, 7 percent in 1950, 7.4 percent in 1951, 7.3 percent in 1952, and 6.4 percent 
in 1953. The irregulars handled a greater percentage of cargo ton-miles, ac- 
counting for 7.5 percent in 1949, 8.4 percent in 1950, 16.3 percent in 1951, 14.7 
percent in 1952, and 14.0 percent im 1953. 

Appendix No. 11 shows the financial results experienced by the irregular car- 
riers during 1952 and the first nine months of 1953 and Appendix No. 10, their 
respective financial positions. These show that in 1952 they obtained trans- 
portation revenues totaling $70,718,849, other income of $12,027,643, and total 
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income of $82,746,492. Expenses were $75,149,266 and profit before taxes, 
$7,597,226. In the first nine months of 1953, they received tramsportation revenue 
of $50,985,755, other income of $4,670,539, total income of $55,656,294, expenses of 
$55,222,959, and profit before taxes of $433,335. Their financial reports for 
September 30, 1953, revealed current assets of $12,581,368, other assets of 
$15,657,310, total assets of $28,238,678, current liabilities of $14,634,956, long-term 
debt of $2,346,521, overhaul reserves of $1,067,729, and net worth of $10,189,472. 
The reports subsequently filed by the carriers show that during the nine months 
ended September 30, 1954, they obtained transportation revenue of $37,575,767, 
other income of $3,001,726, total income of $40,577,493, expenses of $42,601,457, 
and loss before taxes of $2,023,964. These reports show their financial status 
on September 30, 1954, to include holdings of $10,010,716 in current assets, 
$16,022,920 in other assets, and $26,033,636 in total assets. Current liabilities 
were $12,458,782, long-term debt $4,251,804, overall reserves $1,134,021, and net 
worth $8,189,029. 

The foregoing balance sheet and profit and loss figures and the appendices 
summarizing them are based on the reports filed by the irregular carriers with 
the Board and are used as the best information available. However, the weight 
to be accorded the reported financial results of the irregular carriers is affected 
by a lack of dependability of many records, the widespread use of the cash 
rather than the accrual method of accounting, and the fact that related com- 
panies or activities may have had an inappropriate allocation of expenses and 
revenues between each other, resulting in overly large losses to one and gains 
to the other. There has been a lack of uniformity in accounting methods and 
a rather widespread failure to maintain accurate and reliable records. For 
example, there has been variation in treating commissions to ticket agents, who 
were paid rates of as much as 35 to 50 percent. Some carriers included commis- 
sions in their expense figures, whereas others showed their revenues exclusive of 
commissions, with no indication in either revenue or expense data of the amounts 
of commissions involved. Many of the carriers have used some variations of the 
so-called “cash” method of determining their profit or loss for a particular period 
(a showing of expenses covered by actual payments and revenue actually re- 
ceived) rather than the accrual method (a showing of income earned and ex- 
penses incurred during the period, regardless of the monies actually received or 
paid). In appraising, the economic results of an operation during a particular 
period, the cash method tends to be unreliable, in that expenses or revenues 
assignable to operations during one period may be included in the reported 
financial results of another period. 

Reported profits and losses are subject to a question arising in connection with 
the numerous instances which have been brought to light of very close relation- 
ships between the exempted carriers and such entities as their ticket agencies, 
the companies owning the aircraft they use, and their maintenance companies. 
While recurrent reports of losses to a carrier over a considerable period may 
represent a situation where continuing increments of capital have been fed into 
the business or previously contributed capital depleted, there are good grounds 
for wonder here whether there may in some instances be situations in which the 
reports of loss constitute only a partial accounting of an overall business venture, 
with another part of the venture having at least a corresponding profit. For 
example, although ticket agencies have received large commissions, up to 35 and 
even 50 percent, it cannot be determined from evidence herein whether they 
obtained profits or losses. But the continued existence of an operation is some 
indication, although not by any means conclusive, that it is part of an economi- 
cally successful venture. Some of the reported losses of irregular carriers may 
be suspect because of the possibility of improper allocation of revenue and 
expense between the parts of the project (as between air carrier and ticket 
agency and aircraft rental company, for example), with the carrier showing 4 
loss but the venture as a whole being profitable. 

Showings of the parties.—The city, state, and Better Business interviewers, 
other than Oakland and Philadelphia, are interested primarily in assuring pro- 
tection against malpractices of which many irregular carriers and their ticket 
agency representatives or owners have been guilty.” They indicated that they 
have had no significant amount of complaints against the certificated carriers. 
The Chicago Better Business Bureau introduced in evidence copies of 55 com- 


1% The evidence of these groups consisted of testimony of their officers and copies of the 
complaints they had received. Since complainants were not available for cross-examina- 
tion, the Examiners received the copies of complaints only for appraising public interest 
questions and not for adjudging fitness of any specific applicant. 
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plaints that it had received in 1951 and the first six months of 1952, which it 
indicated constituted about 40 percent of the complaints received. During the 
18 months from January 30, 1951, to June 30, 1952, the Better 8usiness Bureau 
of New York received 438 written complaints. Twenty-four of these concerned 
use of two-engine planes when four-engine planes were advertised or paid for, 
two involved false advertising of insurance coverage, twelve related to lost lug- 
gage, one charged failure to serve an advertised meal, ten covered long delays in 
departure, 50 complained of unavailability of flights after space had been pur- 
chased, three claimed more stops were made en route than advertised, one con- 
cerned extra charges on an advertised “all-expense” flight, 246 complained of 
slowness or refusal to make refunds, 30 passengers complained of failure to honor 
the return portions of their round trips, six related to planes landing at airfields 
other than those designated, 11 alleged charges for space in excess of the amounts 
advertised, and 42 charged misleading and deceptive representations in public 
advertising and in oral representations by ticket agencies. Over a period (undes- 
ignated as to length) prior to the hearing, the Los Angeles Better Business 
Bureau had 132 complaints on use of two-engine planes when four-engine planes 
were advertised or paid for, seven on false advertising of insurance coverage, 
26 on lost luggage, 25 on failure to serve advertised meals, 88 on long delays in 
departure, 71 on unavailability of flights after space had been purchased and 
travelers instructed to report at airports at specific times, 31 or more stops made 
en route than advertised or promised, 94 on imposition of extra charges imme- 
diately before flight, 259 on slowness or refusal to make refunds, nine on refusals 
to honor return portion of round-trip tickets, 21 on passengers’ trips terminated 
in cities other than those designated, 17 on advertisements of faster flights than 
made, and 90 on miscellaneous representations. The Better Business Bureau of 
San Francisco introduced copies of some 200 pages of correspondence concerning 
approximately fifty complaints which it presented as a sample of a large number 
that it had received. Its most frequently received types of grievances were 
(1) failure to perform agreed-on transportation; (2) refusal to give timely 
refund or any refund after inability to consummate a flight; (3) overcharge; 
(4) loss of baggage; (5) false and misleading advertising of schedules, prices, 
and insurance coverage; (6) inducement of sale on definite promise a certain 
type of equipment would be used; and (7) use of faulty, dangerous, or inade- 
quate flight equipment. Two sample complaints picked at randum from the 
exhibits of the Chicago and San Francisco Better Business Bureaus are repro- 
duced in Appendix No. 15. The County of San Diego and the State of California 
made presentations on similar practices. The great majority of these malprac- 
tices appear to have accompanied ticket-agent and noncertificated-carrier activ- 
ities engaging in the field of illegal regularly scheduled air transportation. The 
dealings of the ticket agent have been such that quite frequently the public 
believes that the agent is actually the carrier, and the passenger does not neces- 
sarily know the name of the carrier on which he may ride. The constant atten- 
tion to the matter by the Better Business Bureaus, cities, and the Board has 
resulted in a reduction in the volume of complaints so that they are no longer as 
heavy as formerly. 

The City of Philadelphia participated in the hearing and introduced evidence 
in January 1953 designed to show that it had not received adequate coach service. 
It pointed out that Philadelphia was not offered any coach service by certificated 
carriers until October 1952 and that in November 1952 it had only two such 
coach schedules. On the other hand, Philadelphia had received coach service 
from a number of irregular carriers, and stated that during 1951 the irregular 
carriers had transported a total of 41,827 air passengers to and from the city. 
However, the November 1954 Official Airline Guide shows that American, Eastern, 
National, TWA, and United provide coach service to and from Philadelphia, 
and there is no indication that its coach service is not adequate at this time. 

Oakland did not believe that it had a sufficient share of coach service by the 
certificated carriers and doubted that they would provide an adequate coach 
service there. Its airport has had substantial income from servicing certain 
hnoncertificated carriers who are applicants herein (Overseas National, Trans- 
ocean, and U. S. Overseas) and it feels that this business is needed for the 
continued development of the Oakland Municipal Airport. However, it can be 
observed that in December 1954 Oakland’s coach service by the four certificated 
carriers serving it had increased to a total of 28 schedules daily from the 20 in 
effect at the time of the hearing in September 1952. These include service on 
eastbound and westbound as well as northbound and southbound flights which 
appear to be well scattered timewise throughout the day. 
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The Aircoach Transport Association and North American argue strenuously 
that the legislative history of the Civil Aeronautics Act clearly manifests Con- 
gressional intent that there shall be relative freedom of entry into the air 
transportation industry. They point out that the problem of freedom of entry 
was a major one frequently debated from the beginning of Congressional con- 
sideration of legislation culminating in the Civil Aeronauties Act, that many 
important groups were opposed to a bill which they thought might restrict the 
field to those already in the business, and that it was only after assurances 
that the Act permitted liberal entry that the bill obtained sufficient support to 
secure its passage. The Report of the Federal Aviation Commission to Con- 
gress in 1935” include a conclusion that: 

“There must be no arbitrary denial of the right of entry of newcomers into 
the field where they can make an adequate showing of their readiness to render 
a better public service than could otherwise be obtained. There must be no policy 
of a permanent freezing of the present air transport map, with respect either to 
the location of its routes or the identity of their operators. The present operators 
of air lines have no inherent right to a monopoly of the routes that they serve.” 
It is also brought out that testimony at the Congressional hearings prior to en- 
actment of the Civil Aeronautics Act indicates that Congress and the air transport 
industry believed that whatever commission was entrusted with authority to reg- 
ulate air transportation was obliged to apply a policy encouraging new com- 
panies to enter aviation.” 

While the various bills were pending before Congress, the President appointed 
an Interdepartmental Committee to make recommendations with respect to the 
legislation and included thereon representatives of all departments affected by 
civil aviation. Its recommendations were translated into House and Senate bills. 
These pending bills had the approval of all the executive departments of the 
Government,” and with minor revisions became the Civil Aeronautics Act. It 
is argued that the Post Office and Commerce Departments, having reversed their 
previous positions that requiring certificates would stifle competition, had come 
to the conclusion that the legislation reflected a policy against freezing aviation 
in the hands of existing carriers. 

ACTA refers to the exemption provision of section 416 as affording a method 
of relieving the newcomer from the redtape involved in certification. And they 
argue that it was implicitly assumed that the more successful operators were in 
time to be issued certificates. 


*® Report of Federal Aviation Commission, 74th Congress, Ist Session, Senate Document 
15 (1935). This commission had been appointed under the Air Mail Act of 1934 for the 
purpose of recommending policies to the Congress with respect to civil aviation. (Air 
Mail. Act of 1934, as amended, sections 20 and 21.) 

% Testimony of Colonel Gorrell, President of the Air Transport Association, Hearings 
on H. R. 5234 and H. R. 4652, House Committee on Foreign & Interstate Commerce, 75th 
Congress, 1st Session (1937), p. 75: 

“Mr. MarTIN. If your association comprises 18 airlines, scheduled lines, and there are 
only about six others, that would apparently give to the members of your association a 
virtual monopoly. y is it concerned for a change which would bring into the field 
a larger auaher of carrier companies which would set up competition with those now 
in this association ? 

“Mr. GORRELL. We feel that the enactment of H. R, 5234 will bring in a number of new 
companies and there will be additional air-line service.” 

“* * * | personally think if H. R. 5234 is enacted vou will see airlines springing 
up in places where they would otherwise never be brought into existence. I look for & 
far greater broadening of air travel and air shipments if such a bill as this is considered 
by Congress to be wise.”’ 

Hearings on S. 2 and 8. 1760 before a Subcommittee of the Senate Committee on Inter- 
state Commerce, 75th Cong., 1st Sess. (1937), pp. 305-8, exchange of Senator Truman 
with Mr. Crowley, Post Office Department Solicitor : 

. “The CHAIRMAN. There is no competition being throttled in this industry. How are 
we throttling competition? 

' “Mr, CRowLey. If you will read this bill, you will see that nobody in the world can 
ever carry the mail except the present air-mail contractors. 

“The CHAIRMAN. Not at all. According to your own statement, they have to come 
and get a certificate of convenience and necessity. The truck people are constantly adding 
new trucks and having new trucklines. 

“Mr. CRowLEyY. If I am not mistaken, the Air Mail Service is confined exclusively to 
the present air-mail operators. 

“Senator MCCARRAN. No. 

“Mr. Chairman. Show me that provision. If that is true, it ought to be changed.” 

™ Testimony of Clinton M. Hester, Hearings on S. 3659, before a Subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., 3d Sess. (1938), pp. 14-15. 
Testimony of Clinton M. Hester, Hoeriage on H. R. 9738, before the House Committee 
on Interstate & Foreign Commerce, 75th Cong., 3d Sess. (1938), p. 134, 83 Cong. Record, 
Part 6, p. 6725 (1938): Remarks of Senator Harry S. Truman, Debate on 8. 3845, 83 
Cong. Record, Part 6, 75th Cong., 3d Sess. (1938), p. 6725. 
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The Aircoach Transport Association presented a study by Dr. Kemper Simpson, 
a professional economist. Dr. Simpson’s opinion is that it is debatable whether 
the airlines constitute a public utility and that, if so, they are not public utilities 
of the inherent monopoly type. In his opinion, freedom of opportunity for the 
newcomer is necessary for air transportation in order to assure the social objec- 
tive of competition ; i. e., maximum service at minimum cost. 

The witness refers to the four elements of competition as (1) individual initia- 
tive, (2) maximum service, (3) minimum price, and (4) opportunity for new- 
comers, and concludes that services by the applicants will provide these elements. 
He believes that the individual initiative that first supplied freight and coach 
services came from noncertificated carriers. He points out that demand for air 
service is net a fixed quantity insensitive to price but is, rather, elastic, and he 
opines that competition will assure full development of coach service. He be- 
lieves that the noncertificated carriers have reduced the national average cost of 
air transportation and have expanded it through coach and freight service. He 
concludes'that the noncertificated carriers have already furnished good examples 
of the advantages of admitting newcomers by such things as concentrating their 
services in long-haul transportation where the public has its largest need for 
airline service and that the greater volume of business and larger profits of the 
certificated carriers show that competition of the noncertificated carriers has not 
damaged them. He points out that the costs of competition are apparent and 
readily identified, whereas the wastes of monopoly are concealed in that unneces- 
sary and useless functions can grow up and continue as a charge against the 
public. He believes the noncertificated carriers have furnished a cost yaristick. 

ACTA argues that the scheduled carriers furnished only deluxe service until 
1949 and did not inaugurate coach service until after the noncertificated carriers 
had demonstrated as early as 1948 the public interest in low-cost service. It 
contends that the existence of the noncertificated low-cost operator is the only 
guarantee that cheap aircoach service will be made available, that while the 
Board has authority to establish maximum rates, the limitations of the Act pre« 
vent establishment of fares designed to allow only a fair return, and that com- 
petition is the only practicable way of assuring fair prices. 

ACTA further alleges that exorbitant profits of the certificated air carriers 
show the need for new competition. It introduced evidence showing that the 
trunk airlines obtained a rate of return on invested capital of ten percent after 
taxes in 1950, whereas all public utilities received five percent, and all trans- 
portation companies received five percent. Its study shows the return after 
taxes in 1953 to have been eleven percent for the trunk carriers. Looking at 
investment of the stockholders only (as distinguished from both stock and long- 
term debt), ACTA shows that the stockholders of 23 groups of manufacturing 
corporations obtained a return of 10.2 percent after taxes in 1952 and 10.9 percent 
in 1958, in comparison with which the trunkline air carriers obtained 13.1 percent 
in 1952 and 15.3 percent in 1953. ACTA asserts that these profits show that the 
trunklines must be willing to accept competition from noncertificated airlines 
or meet public demand for much lower fares. 

ACTA takes the position that the malpractice and law-violation evidence should 
generally be disregarded. It argues that it is not proper to consider this evi- 
dence because only part of the applicants have been involved. However, the 
widespread character of the wrongful acts is so obvious that they cannot be 
ignored as merely problems concerning individual carriers. 

ACTA believes it not to be in the public interest to reserve the aircoach business 
for the certificated carriers because it will give them a monopolistic position. 
Among other things, it argues that they failed to develop aircoach service in the 
past and cannot be expected to show the type of initiative in the future that will 
result in new types of service. 

The noneertificated carriers built the coach business in the 1948-1951 period, 
asserts ACTA, in that (1) they were the first to operate in that field; (2) as late 
as 1951 they carried 30 percent of the total aircoach passengers, in which year 
the total aircoach travel accounted for only 7.4 percent of all air passengers, 
whereas rail coach accounted for 90 percent of all rail passengers; (3) in June 
1951 the noncertificted carriers provided more coach service than did the trunk- 
lines between Chicago and New York, Chicago and Los Angeles, Miami and 
New York, and Kansas City and Los Angeles, and gave coach service to 50 pairs 
of points where such service was not provided by the trunklines. 

Dr. Charles R. Cherington, Dean of the Graduate School of Public Administra- 
tion, Harvard University, was presented as a witness by the Independent Military 
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Air Transport Association. He sees the irregular carriers as transportation 
entities with a wider range of entrepreneurial freedom than the scheduled carriers 
and with low overhead and without a fixed obligation to maintain service regard. 
less of economic results. With such characteristics, they would be well-fitted 
to test new markets for transportation by air. He envisions instances in which 
the particular operation proves practicable and may be eventually turned over 
to the scheduled carriers for permanent operation. Dr. Cherington foresees the 
following categories of traffic as having particular promise for development by 
irregularities : (1) military traffic, especially in times of emergency ; (2) domestic 
commercial charters involving a specialized irregular movement of either persons 
or property; (3) overseas irregular flights on a commercial charter basis; (4) 
movements of migratory workers in domestic and international traffic; and (5) 
peak-load movements for relatively short periods. The witness does not believe 
it necessary that irregular carriers compete directly with the scheduled opera- 
tions, but finds it in the public interest that a policy be adopted under which they 
will support and complement certificated scheduled carriers and will at the 
Same time have a sufficient scope within regulatory policy to fulfill their role. 

Mr. Robert R. Nathan, professional economist presented as a witness by North 
American Airlines, estimates that domestic trunk air travel will total 18 billion 
revenue passenger-miles in 1955, 26.5 billion in 1960, and 57 billion in 1975, or 37 
percent over the 13.1 billion 1952 traffic for the year 1955, a 102 percent increase 
over 1952 traffic for the year 1960, and 335 percent increase over 1952 traffic for the 
year 1975. This conclusion represented a judgment after reaching separate esti- 
mates of air travel on several bases.” 

In an extensive analysis of economic and statistical matter, he also concludes 
that (1) existing air coach services, despite rapid growth in the postwar period, 
are inadequate to meet present needs: (2) domestic air coach has great potentials 
for future growth which far exceed those of first-class air travel and those of 
other public-carrier travel modes; (3) the full realization of the great potential 
for air coach travel is of vital importance to the needs of our commerce, to the 
development of sound, economic, and efficient air transportation system at rea- 
sonable prices, and to the national defense; (4) the full development of domestic 
air coach travel cannot and should not be reserved to the presently certificated 
carriers; and (5) the development of domestic air coach to date has benefited the 
certificated carriers, and its further development in the future will continue to 
benefit them. 

Points two, three, and five above are relatively uncontested conclusions. It is 
on points one and four that the questions arise. Mr. Nathan’s first conclusion 
here rests in part on the fact that in March 1953 only 52 of the total of 361 do- 
mestie trunkline stations were provided certificated coach service, that air coach 
fares have been higher than rail coach fares, that load factors on air coach serv- 
ices have been higher than on first-class, that domestic air coach has only begun 
to penetrate the second-class travel market as demonstrated by the fact that first- 
class was 50 percent of total first-class rail and air in 1952 and air coach was only 
25 percent of total second-class rail, bus, and air, and that the percentage of total 
U. S. population using air coach is still extremely small (about 1.5 percent in 
1952). 

Mr. Nathan’s conclusion on point four (that aircoach should not be reserved to 
existing carriers) is premised on ten considerations. First, he believes that res- 
ervation of coach service to the certificated carriers would lose for air transpor- 
tation the dynamic benefits which only competition can bring. He refers to state- 
ments by Mr. C. R. Smith, president of American (testimony in 1949), and Mr. 
Patterson, president of United (testimony in 1949), which showed that in 1949 
these carriers were unwilling to enter the coach field. Second, the witness points 
out that in a free economy the Government encourages competition and freedom 
of entry into business. The witness here points out advantages of an economic 
system in which there is consumer sovereignty and competition regulates eco- 
nomic affairs, and argues that such regulation can work effectively only when 
there is real freedom of entry together with a sufficient number of independent 


23 These separate estimates included the projection of air travel as a percentage of total 
intercity passenger traffic by passenger car, rail, bus, and air (17.7 billion air passenger- 
miles in 1955), projecting air travel in relation to projected gross national product (180 
billion air passenger-miles in 1955), projecting air-miles per capita in relation to projected 
population (17.9 billion air passenger-miles in 1955), deduction from projected intercity 
in 1088) passenger-miles of estimated bus and rail traffic (18.3 billion air passenger-miles 
n ‘ 
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firms or other competitive factors such that producers diligently vie in cutting 
rices and improving quality or other services to the sovereign consumer, and 
actively bid for and utilize all the suitable materials and human resources avail- 
able for creating output. Third, he argues that reserving the future develop- 
ment of domestic air traffic to presently certificated carriers would constitute an 
implied grant of a perpetual monopoly, pointing out that two-thirds of the total 
twar trunk air traffic has been carried by American, Eastern, TWA, and 
United, and therefore, that the Board would be reserving for these four about 
two-thirds of the expected growth of 44 billion revenue passenger-miles by 1975. 
Fifth, the witness opines that increase in size of company operations, once a mod- 
erate scale of operations has been attained, does not result in any significant re- 
ductions in operating costs in the air transport industry. In support of this 
opinion, he submits a comparison of 1949 costs per available ton-mile of the 
trunkline which he finds to indicate no noticeable improvement by the Big Four 
eostwise (24 to 31 cents per available ton-mile) as compared with medium sized 
airlines such as Capital (28 cents) and National (24 cents). 

In connection with the above and similar showing, the larger certificated car- 
riers point out that their comparative record on a revenue ton-mile basis is rela- 
tively good. However, in evaluating this rejoinder it must be borne in mind that 
the larger carriers generally have more productive routes on which it is easier to 
maintain high load factors. 

Sixth, the witness believes that by their competition the irregulars have shown 
that they have as much or better know-how when compared with the certifi- 
cated airlines with respect to exploiting the mass transportation market. Sev- 
enth, the witness does not believe that there is any merit to the argument that 
cerificated lines should be protected because their profits on long-haul business 
are necessary to offset unprofitable short-haul business. He doubts that the 
short-haul traffic of the certificated lines needs to be subsidized, but if it does, he 
is of the opinion that the long-haul traveler should not have to pay this subsidy. 
Eighth, the witness asserts that the high-fare certificated carriers have in the 
past catered to the high-income group, the 20 percent with incomes of over $5,000 
in 1950, rather than the broader base of the 80 percent of the population with 
lower incomes. Ninth, Mr. Nathan has the opinion that the competition of the 
irregular airlines forced the certificated carriers to lower their first-class fares or 
to introduce coach service, and continued progress along these lines can be en- 
sured in the future only if these competitive pressures are maintained. He ana- 
lyzes fares from 1948 through 1951 by quarters on eight segments (Anchorage- 
Portland, Chicago-Miami, Chicago-San Francisco, Fairbanks- Seattle, New York- 
Detroit, New York-Los Angeles, New York-San Juan, and San Francisco-Los An- 
geles). He asserts that on the Anchorage-Portland run, irregular coach started 
at a fare of $70 and dropped to $60. The certificated carrier fare, initially $128, 
was brought down eventually to $97. On the Chicago-Miami run, irregular coach, 
fare started at $42 and ended with fares of $44 and $48. The certificated carrier 
raised its fare from $72 to $79, but was compelled to introduce a coach service 
with a $55 fare. On the Chicago-San Francisco run, irregular coach operated at 
$79 as compared with standard fare service at $114. By 1951 the certificated car- 
riers had been forced to introduce a coach service at $85. On the Fairbanks- 
Seattle route, irregular coach came in at $100 as compared with the certificated 
standard fare of $130. Before long the irregular coach fare had been reduced 
to$70. The standard fare services were brought down to $105 and finally dropped 
to$90. The witness concludes that the same kind of influence is observable on the 
rest of the eight segments and that there is no question about the contribution 
which the irregular coach made on these runs in reducing fares on standard 
flights or in spurring the certificated carriers introducing into their own coach 
services. Tenth, Mr. Nathan concludes that the trunk airlines’ own actions refute 
their position that additional competition would be injurious. He refers to Bu- 
reau Counsel's estimate, based on aircraft on hand and on order, that the domestic 
air transport industry would have an available capacity of 25 billion passenger- 
miles, or 47 percent over the year ended September 30, 1952. The witness con- 
cludes that these data and the fact that the certificated industry has placed such 
orders involving investment in equipment show that it has confidence in the 
growth of domestic air transport. 

North American, whose applications requests authority to engage In sup- 
Plemental transportation between any two points, concentrated at the hearing 
on a request for authority to operate twice daily over seven routes; i. e., (1) 
San Francisco-Los Angeles-New York, (2) San Francisco-Los Angeles-Dallas- 
Washington, D. C.-New York, (3) San Francisco-Los Angeles-Kansas City-Chi- 
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cago-Detroit-Philadelphia-New York, (4) San Francisco-Chicago-New York, (5) 
Pid ee (6) Chicago-Miami, and (7) New York-Washington, D. ©. 
ami. 

It sees the experience of air carriers in operations in 1948 to 1950 between 
Los Angeles and San Francisco as giving indication of the increased trafic 
potential available with introduction of a three-cent-per-mile fare. There, the 
certificated carriers matched the $9.95 coach fare of irregular carriers in 1950, 
a reduction to about three cents a mile from the six cents a mile represented 
by the previous $21.05 fare. In that year the number of standard fare ang 
coach passengers of Western Air Lines and its California subsidiary rose to 
nearly 283,000, or 67 percent above their 1950 figure (their coach passengers 
rose 230 percent from 52,000 in 1949 to 174,000 in 1950). In comparison, the 
certificated carriers had experienced an 18-percent gain in total domestic reve. 
nue passenger-miles in 1950 and a gain of 13 percent in 1949. The witness con- 
cludes that the success of the three-cent fare in tapping the San Francisco-Los 
Angeles potential makes it clear that within a given price range, other things 
being equal, a sharp cut in fares can be expected greatly to accelerate the growth 
in air travel. 

Dr. Harold H. Wein, professional economist, presented as a witness by Argo- 
naut, Continental Charters, Miami, and Peninsular, also submitted a prepared 
study. Dr. Wein concludes, first, that the aircoach travel market is separate 
from the first-class travel market for air transportation service. According 
to his analysis, the irregulars have attempted to fill a need for an air service 
competitive in price with rail coach, bus, and private automobile for trips over 
150 miles. Prior to World War II, the first-class market was the only one in 
which air costs would permit competition with rail fares. The certificated 
airlines increased their share of this market from five percent in 1937 to 47 
percent in 1951, with air amounting to 90 percent of rail in the latter year. 
Even so, rail first-class was 32 percent greater in 1947-51 than in 1987-41. With 
population, gross national product, and average income all increasing, Dr. 
Wein sees a very favorable outlook for first-class travel, which finds its greatest 
appeal in the higher income and business travel group. 

On the basis of growth of adjusted gross national product in 1939 dollars 
at the historical average rate of 2144 percent per year, the witness foresees an 
adjusted figure of 185 billion dollars in 1955, and with first-class air travel at 
56 passenger-miles per $1,000 (1951 figure was 55.7) forecasts first-class air 
travel at a total of 10.3 billion passenger-miles. Projecting to 1960, the wit- 
ness forecasts adjusted gross national product of 210 billion dollars and 65 
passenger-miles per $1,000, or a total of 13.7 billion first-class air passenger- 
miles. On the basis of the Board’s Domestic Sky Coach Survey of April and 
May 1949, the witness asserts that the basic difference between the first-class 
air and aircoach markets is that the coach market consists of travelers with 
lower average income and a greater percentage of travelers on personal pleasure 
or emergency trips. 

Second, Dr. Wein concludes that there is a need for air transportation by 
the irregular carriers in addition to and supplemental to the services of the 
certificated carriers. The witness points out that the irregular carriers en- 
tered the low-priced passenger and freight fields in 1946, that American, TWA, 
and United entered the freight field on a fairly large scale in 1947 but did not 
become serious competitors of the large irregulars in the low-fare passenger 
field until late 1949 and 1950. He directs attention to the fact that in 1951 
the irregulars accounted for 786 million passenger-miles of coach travel and 
the certificated carriers, 1,274 million. He asserts that the certificated carriers 
did not offer enough coach capacity to meet the aircoach need, in that its 1,808 
million available coach seat-miles were 257 million less than the total coach 
passenger-miles which they and the irregulars reported. By the same method, 
there was a deficiency of 252 million seat-miles shown for 1950. The witness 
believes the actual deficiency was much greater because demand was greater 
than travel. He points out that domestic first-class travel in 1951 increased 
by 33 percent over 1950 whereas certificated coach increased by only 21 per- 
cent, and the irregulars gained 28 percent. During the same period, rail coach 
showed a higher increase than rail first-class. The witness looks at rail coach 
intercity traffic as the best measure of aircoach potential for the next few years, 
in that aircach fares of about 3% cents per mile are more comparable to rail- 
eoach fares than to the lower costs of bus and automobile travel. In 1951, first 
class rail had ten billion passenger miles and first-class air, nine billion. In 
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the same year, rail. coach tetaled 19 billion passenger-miles and aircoach, 2.5 
billion. Dr. Wein concludes that the Board has been overly concerned with pre- 
serving a national system of air transportation on a geographic basis rather than 
attacking its restricted nature from the standpoint of serving all income groups. 
He compares the median national income of $3,025 in 1950 with the median 
income of the American Airlines coach traveler of $4,970 in that year. The 
witness concludes that aircoach traffic potential far transcends the traffic vol- 
ume now traveling first-class. 

Third, this witness reached the opinion that continued operations by the 
irregular carriers are necessary for the proper development of low-fare trans- 
portation service. Dr. Wein is of the opinion that the Board should allow both 
the certificated and irregular carriers to develop the coach service, with probable 
eventual certification of some of the irregulars. He believes that the experience 
from 1946 to 1951 shows that there would have been no certificated coach 
service if it had not been for the irregulars and that if they are eliminated 
or restricted there will be little coach development im the future. He asserts 
that the certificated carriers entered the aircoach field only after the great 
growth of the irregulars and the prodding of the Board. He refers to state- 
ments by representatives of Eastern, United, TWA, and American showing 
that these carriers were reluctant with respect to coach service in the years 
from 1949 to 1951.% The witness believes certificated coach fares are too high, 
and shows that on a selection of segments the irregulars had fares on Septem- 
per 15, 1951, that averaged 64 percent of certificated first-class fares and 
83 percent of certificated coach fares. The witness believes that all reductions 
in scheduled coach fares have been the result of competition by the irregulars, 
and refers to United’s 1951 annual corporate report, which contained the 
following statement : 


%In the 1949 annual report to the stockholders, the president of Eastern stated : 

“There is undoubtedly a large market for low-cost, coach-type transportation by air, but 
there is also a large market for first-class air travel at standard fares. 

“It will require careful regulation to exploit the new low-fare market and maintain the 
first-class travel market simultaneously. If coach-type service is operated without restric- 
tion in accordance with the desires of some of the air carriers, there will be so little dis- 
tinction between such service and first-class service that first-class travel will undoubtedly 
be eliminated. The net result will be a reduction of the general fare level to that of air 
coach. At the current high level of labor and materials costs, it is extremely doubtful 
that such a reduction in the general passenger fare level could generate sufficient new 
air traffic to equal revenues produced at present fares. As a consequence, most carriers 
would receive increased subsidy at the taxpayers’ expense.” 

The following appears in BHastern’s Annual Report for 1950: 

“Your Company’s air coach service earns a small profit and supplies a necessary rapid 
means of transportation to many who could not otherwise afford to fly, but there is un- 
doubtedly some diversion of traffic from standard fare flights to coach flights. Any 
extension of air coach service to daylight hours would ultimately result in reducing the 
overall fare structure for the entire industry to the coach fare level. During this period 
of rising costs, any overall reduction in the standard fare level would increase the need of 
most carriers for subsidy payments at the expense of the taxpayer.”’ 

In the 1951 report to the stockholders, the president of United stated : 

“Low-cost scheduled air coach service still must be considered experimental in nature. 
Both the extent of the air coach market and the problem of diversion from standard fare 
services continue to be questions answerable only after a more extended period of sched- 
uled operation. It also must be recognized that air coach expansion thus far has taken 
place under abnormal traffic conditions occasioned by the national emergency and that 
results to date cannot be considered as indicative of those which would obtain under 
more normal conditions.” 

TWA’s brief in Docket No. 3397 contains the following: 

“There is, however, every reason to believe that the extent of diversion of first-class 
traffic inherent in the bg prmrrnet proposed operations would be considerably greater than 
in the case of air coach operations by certificated carriers. There would be a natural 
tendency for the applicants to close the gap between the two types of services and mini- 
mize both in advertising and in actual operations the distinctions between the services. 
On the other hand, in the case of the certificated carriers, self interest would indicate that 
essential differences in classes of service be maintained in order not to divert all traffic to 
the lower fare schedules and thus debase the rate structure.” 

American’s Exhibit F in Docket No. 3397 outlines the revenue-generating potential of 
a 52-seat DC-6 vs. a 70-seat DC-6, New York-Chicago-Los Angeles. The 52-seat DC-6 
with a yield of 6¢ per passenger-mile, would yield $7,681 at 100 percent load factor and 
$4,609 at 60 percent load factor. The 70-seat DC—6, at 4.47¢ per passenger-mile, would 
yield $7,704, or $23 more, at 100 percent load factor and $4,622, or $13 more, at 60 percent 
load factor. Not only is the additional revenue trivial but, according to the following 
= from American’s exhibits in that case, there would be virtually no difference in 
cost: 

“Exhibit G shows that the cost of the coach schedule will be almost identical with the 
cost of a regular service schedule. The elimination of certain passenger features, includ- 
ing meals, will save approximately 5% of total cost. This saving is partially offset by the 
increase in expense due to handling of about 35% more passengers on the coach trip than 
on the regular service trip.’ 
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“Late in 1951, the company announced its intention of meeting nonscheduleg 
coast to coast competition and filed for tariffs which closely approximated those 
of the non-scheduled lines. The company stated frankly that this project was an 
experiment which would be observed closely and which would be expanded or elira- 
inated according to economic results.” 

Dr. Wein asserts that elimination of the irregulars would leave the bulk of 
coach development to the Big Four, with a probable result of deficiencies in quan- 
tity and price. He foresees aircoach equaling or exceeding first-class trafiic in 
the next ten years, and the Big Four achieving a size of about four times their 
present magnitude if they have no new competition. The witness sees no advan- 
tage in this to the public or the national interest because he finds that important 
components of cost tend to increase with size. Comparing merchandizing costs 
per available seat-mile of the Big Four with the other domestic trunk carriers in 
the period from 1939 through 1951, he finds the Big Four to have been higher in 
every year except one. Looking at total operating expenses per available seat- 
mile during this period, he shows that the two largest carriers, American and 
United, were not the lowest-cost carriers in any year. On the basis of his study, 
the witness concludes that increasing the size of the Big Four will lead to no 
increases in efficiency and that far more efficiency would be attained with new 
and smaller carriers who would develop with the increasing traffic. Dr. Wein 
fears that the Big Four may be paralleling their actions with intent to monopolize 
rather than competing with each other, and sees the irregulars as providing a 
yardstick in operating and financial matters. 

Fourth, Dr. Wein believes that development of the aircoach market by the 
irregular carriers will not injure the certificated passenger carriers. According to 
the witness, there has been neither market diversion (diversion from first-class to 
coach) nor carrier diversion (diversion from one carrier to another) by the irregu- 
lar carriers if the traffic of the certificated air line. He points out that March 
and September 1950 data on the Miami-New York and New York-Los Angeles seg- 
ments, where the irregulars concentrated, show that the traffic of the certificated 
carriers on these segments had a much higher rate of increase than did system 
traffic. For example, September 1950 shows an increase of 62 percent over 1949 
on the New York-Miami segment while its carriers’ system increase was 20 per- 
cent, and an increase of 42 percent on the New York-Los Angeles segment while 
its carriers’ system increase was 9 percent. 

In support of its proposed transatlantic cargo and fill-in passenger service, 
United States Overseas Airlines™ argues that the Board should authorize a 
transatlantic cargo service by U. S. carriers whose primary purpose is the develop- 
ment of cargo. It contends that the failure of TWA and Pan American to operate 
sufficient all-cargo schedules leaves the United States North Atlantic cargo lift 
weak and dependent on foreign carriers until such time as TWA and Pan Ameri- 
can find it convenient to develop the air cargo potential. It refers to the testimony 
of Dr. Cherington to the effect that nonscheduled carriers might be found useful 
in providing a service analagous to the cargo service with passenger fill-in load 
provided by tramp steamers. It brings out the fact that while the North Atlantic 
cargo carried by U. 8S. carriers increased from 1,791,156 tons in 1947 to 3,180,515 in 
1952, the total carried by U. S. and foreign carriers on that segment increased from 
2,461,744 in 1947 to 7,704,342 in 1952, revealing a reduction in the proportion car- 
ried by U. 8S. carriers from 73 percent in 1947 to 41 percent in 1952. 

Mr. William Bailey, an aviation consultant, was presented by Conner and Over- 
seas National. He appraises markets available to supplemental air carriers for 
development as representing revenues totaling 780 million dollars yearly. Under 
his analysis these consist of 100 million dollars domestic cargo, 70 million dollars 
international and overseas commercial passengers, 60 million dollars domestic 
military contract, 100 million dollars international military contract, 300 million 
dollars international and overseas cargo, and 150 million dollars domestic com- 
mercial passengers. 

The Aircoach Transport Association and its members generally contend that 
the airline is not a natural monopoly, in that the important considerations applica- 


% United States Overseas Airlines, Inc., by motion dated October 23, 1954, asks that the 
Examiners take official notice of the recommended decision of Examiner Bryan in the 
Transatlantic Cargo Case, Docket No. 3041 et al., served January 6, 1954, and any final 
decision issued by the Board. * * * The motion is granted to the extent that Counsel 
asks that official notice be taken of excerpts referred to in his brief on findings and recom- 
mendations in the Report of the Select Committee on Small Business, United States Sen- 
ate, entitled “Future of Irregular Airlines,” 83rd Cong., 1st Sess., Senate Report No. 822 
dated July 31, 1953. 
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ble to activities so classified are not found with respect to airlines. First, it is 
pointed out that an airline does not require the tremendous initial investment that 
is required in such fields as production and distribution of electric power and 
which would make duplication of facilities more wasteful than beneficial. Data 
prepared by Dr. Kemper Simpson shows that in 1950 the ratio of revenue to prop- 
erty investment was 41 percent for the class I railroads, in comparison with which 
the corresponding ratio for the trunk airlines was 210 percent. The big fixed in- 
vestment for airports has been made by government rather than airlines, which 
have to provide only operating equipment and ground facilities other than air- 
ports. Second, it alleged that it is not necessary to limit franchises of airlines in 
order to avoid the inconveniences to the public that would be involved in dupli- 
cation of streetcar tracks, power lines, and telephone poles. Third, it argued 
that it is not necessary to limit airlines to a monopoly position because of a need 
for standardization of service to the public such as found with respect to tele- 
phones, where duplication would necessitate commercial enterprises installing 
diverse types of telephones in order to have fairly universal contact. 

Opinion evidence of several professionai economic witnesses to this effect was 
presented. The soundness of the first conclusion is apparent; the second and 
third conclusions, while sound insofar as concerns monopoly, are not sound in- 
sofar as concerns allowing complete freedom from limitation or regulation. Con- 
siderations akin to these are involved in maintaining a sound basic air trans- 
portation system. In any event, the Board has never treated air carriers as 
natural monopolies in its opinions. 

A number of other applicants presented general economic studies. The im- 
portant points therein are included in the survey of the testimony of the afore- 
mentioned witnesses. 

An exhibit was submitted by Great Lakes Airlines designed to show the in- 
adequacy of the coach service of the certificated carriers to and from Los Angeles. 
Great Lakes engaged an investigating agency, whose employees made telephone 
calls or personal calls each day from November 10, 1952, to February 27, 1953, 
and from July 3, to July 31, 1953, at the Los Angeles office of American, United, 
TWA, and Western, and inquired as to the earliest day that a seat was then avail- 
able on each of various coach flights of these carriers. The investigation covered 
all coach flights in each direction of American between Los Angeles and New 
York, of United between San Francisco and New York and between Los Angeles 
and San Francisco, of TWA between Los Angeles and New York, and of Western 
between Los Angeles and San Francisco, and the exhibit sets forth the result of 
each inquiry. The investigators did not place themselves on waiting lists but 
merely obtained answers as to the first date on which space could be had for 
each of the specific flights. 

Appendix No. 19 contains an analysis of the exhibits set up to show, separately 
for each of the three pairs of points investigated, the distribution of the inquiries 
according to the number of days from date of inquiry to the first date on which 
space was available on a particular flight. Thus, an inquiry made on November 
10, 1952, as to the first date space was available on Western’s flight No. 741 from 
San Francisco to Los Angeles, and an answer by Western that it was available on 
November 11, 1952, would be shown on page 3 of the appendix among the 137 in- 
quiries in November 1952 for which the first available transportation was for a 
date one day from the request date and among the 1,243 total inquiries during 
the five months which represented one-day waits. 

The appendix shows that of all inquiries by the investigators during the period 
under study concerning coach service between Los Angeles and New York only 42 
percent resulted in indications of space available on the desired flight within 
three days or less and only 71 percent within seven days or less. Analysis of the 
inquiries as to space available between San Francisco and New York shows that 
only 49 percent obtained responses that the flight desired could be boarded within 
three days or under and only 75 percent brought responses that space on the 
desired flight could be had within seven days or less. The Los Angeles-San Fran- 
cisco situation was much better, but even here only 8 percent of inquiries in- 
curred responses of space available on the particular flight on the same day, 55 
percent the first day thereafter, 76 percent the second day thereafter, and 85 per- 
eent the third day. 

The certificated carriers attack the survey on several grounds. They brought 
out that the survey covers inquiries scattered throughout the day, which may have 
been made at a time after the particular flight involved had already departed 
on that day, thus making a one-day wait actually represent a situation where 
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space was available on the next departure of the particular flight, and reducing 
by one the number of days’ wait involved in an unknown total of instances. Amer. 
ican points out that a large number of passengers who are first unable to obtain 
reservations do ultimately obtain reservations on the flight they desire because 
of turnover in reservations, and refers to the fact that in July 1953 the cancelled 
reservations for American’s coach flights totaled 69 percent of coach passengers 
enplaned at Los Angeles. By way of example, it shows that the Great Lakes ex. 
hibit indicates no space to have been available on the day of departure on an 
American Los Angeles-New York coach flight during the week of July 2 to 8 
1953, whereas Anierican’s records show that 57 passengers departed Log Angeles 
on such flights on July 2 who had booked their space on their day of departure 
and during the week a daily average of 56 passengers obtained reservations on 
their departure day. During this week, American operated an average daily 
coach service of 457 available seats, with average daily total of 368 passengers and 
89 empty seats. ZTWA shows that whereas the Great Lakes survey indicated a 
waiting period of 14 days on December 11, 1952, for space on TWA’s flight 18, 
there was a daily average of 12 unoccupied seats on that flight during this 14-day 
period. TWA argues that, in any event, more recent information proves that 
coach service has become fully adequate and by way of example points out that 
the New York-Los Angeles coach flights of the certificated carriers during the 
last quarter of 1953 showed load factors of 60 percent for TWA, 64 percent for 
American, and 62 percent for United. Western introduced evidence that its 
records indicated that on two of its flights there were seats available on many 
days when the Great Lakes survey shows a one- or two-day wait and argues that 
it was impossible for the investigators to have obtained the answers that the 
Great Lakes exhibit indicates. 

The above criticisms of the interveners are matters to be considered along with 
the exhibit except for that of Western. The fact that its records show that seats 
were available is of little moment if its employees were informing prospective 
travelers to the contrary. No evidence has been introduced that would justify 
the Examiners in doubting the credibility of the private investigators who con- 
ducted the survey and who appeared as witnesses in the proceeding and sub- 
mitted to cross-examination. 

This detailed and comprehensive investigation of availability of aircoach serv- 
ice to and from Los Angeles is much more significant than is a mere pointing 
at load factors or a generalization on inadequacy of service. Even considering 
the criticisms, it affords the Board precise evidence that during the periods in- 
volved coach service at Los Angeles on a specifie flight was ordinarily confirmed 
immediately on request only for some date several days in the future, and was 
being sold to the public on a basis requiring prospective travelers ordinarily to 
(1) go on a waiting list or (2) arrange such transportation many days or even 
weeks in advance. 

It is doubtful indeed that over a long period the air transportation industry 
will satisfy the public’s requirements unless under ordinary circumstances a 
prospective passenger can obtain space on relatively short notice and without 
going on a waiting list. For example, it is common experience that businessmen 
must make trips on fairly short notice and that even when the time of a going 
portion of a trip may be known some time in advance, the time of the return 
portion is uncertain until shortly before the businessman is ready to return. Com- 
mon experience also indicates that personal travel has the same characteristics. 
While vacations may usually be planned well ahead of time, much other personal 
travel, such as emergency trips on account of illness and personal emergencies, 
must be made on short notice on either the going or return part of a trip, or both. 

The Bureau of Air Operations presented a study of costs per revenue passenzger- 
mile with coach configuration (high density seating) aircraft in scheduled do- 
mestic aircoach service at varying load factors and lengths of trip, based upon 
operating results reported by a selected group of domestic trunkline carriers 
performing coach services during the 12 months ended September 30, 1951 
(American, Chicago and Southern, Eastern, National, Northwest, TWA, United, 
and Western). No substantial criticism of this study (the results of which are 
set forth in detail in Appendix No. 18) was submitted, and it appears to be a 
reasonable presentation. While expense levels may have changed since the 
base period, the relationship between costs for different trip levels and load 
factors would not have been affected by rising costs. The constructed costs per 
revenue passenger-mile revealed by this study vary for the DC-4 at a 70-percent 
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load factor from 2,49 cents for a 2,475-mile trip to 4.59 cents for a 186-mile trip. 
Other coach configuration aircraft have similar cost variations for this load factor 
and between these trip lengths.” There is also a similar variation between costs 
for differing trip lengths at other load factors. Load factors also affects the 
cost per revenue passenger-mile, of course, as illustrated by the 2.23 cents at 
80-percent load factor for a DC-4 at a 2,475-mile trip length and the 2.65 cents at 
65-percent load factor for that trip length. 

Dr. Simpson, a witness submitted by ACTA, testified to his opinion that one of 
the advantages of competition by the independent air carrier could be found in 
curing the maladjustments in the rate structure. In support of this thesis, he 
refers to the relationships between per-mile rates of regular fares on ten typical 
short-haul trips and six typical long-haul trips in August of 1947, 1951, and 1952, 
as shown in the following table: 


Regular fare per mile 


10 typical short-haul trips !__- 
6 typical long-haul trips ?_____ __- 


; 
| Birmingham-Atlanta, 134 miles;. Birmingham-Charlotte, 351 miles; New York-Baltimore, 185 milest 
New York-Boston, 184 miles; Chicago-Cincinnati, 249 miles; Chicago-St. Louis, 251 miles; Tulsa-For, 
Le 268 miles; New York-Buffalo, 292 miles; New York-Pittsburgh, 320 miles; Los Angeles-San Diego 
109 miles, 
?New York-Dallas, 1,381 miles; New York-Los Angeles, 2,468 miles; New York-Seattle, 2,419 miles; 
New York-San Francisco, 2,580 miles; Chicago-Los Angeles, 1,751 miles; Boston-Miami, 1,284 miles. 


Source: Officia] Airline Guide. 


Dr. Simpson is of the opinion that the Bureau cost figures indicate that it would 
cost the carrier about 30 percent more per mile to transport a passenger on a short 
than on a long haul, that the long-haul passenger is the air carriers’ most im- 
portant customer, that in the past the carriers have tended to charge a higher fare 
in relation to cost for a long-haul trip than a short-haul trip, and that the figures 
for 1952 indicate that the irregular carriers had exerted a force away from this 
tendency and toward a more economically adjusted rate. He believes that fur- 
ther movement in that direction is desirable. 

Fares generally have been fixed on practically a level rate per mile, regardless 
of length of haul. It is not by any means suggested here that an exact correlation 
between fares and expenses is attainable or necessarily desirable. But it does ap- 
pear that sound regulation will favor the existence of factors that tend to push 
toward a reasonably close relationship. The supplemental charter and individ- 
ual-sale transportation recommended for authorization herein will have a certain 
tendency to correct this situation. 

The certificated carriers show by their evidence that their coach services now 
exceed by far those of the noncertificated carriers in quantity (22 million avail- 
able seat-miles daily in March 1954 vs. the irregulars’ two million in September 
1953) ; quality (using mainly modern postwar aircraft such as DC-6, DC~—7, and 
Constellation compared with the * * * nonpressurized C-46, DC-3, and DC-4 
used by the noncertificated carriers) ;™ and numbers of cities and segments 
served (54 cities and 322 pairs of cities with the various pairs having from 60 to 
2,058 seats daily in December 1953 compared with only 19 pairs of cities offered 
as many as 25 average seats daily by the irregulars in September 1953). They 
prove that the present and proposed regular coach service of the noncertificated 
carriers constitutes a pattern of service to a very few cities (72 percent of avail- 
able seat-miles of the irregulars were concentrated on the transcontinental New 
York-California and New York-Miami/San Juan routes and an additional 12 
percent on other transcontinental routes and the Miami-Chicago/Detroit routes). 

The certificated carriers show that the irregulars have concentrated on the 
long-haul traffic (6 percent of the irregulars’ traffic moved less than 500 miles 
compared with 69 percent of American’s, 19 percent moved 501 to 1,000 miles 


* BH. g., from 2.71 cents to 4.98 cents for the DC-6, from 2.72 cents to 4.89 cents for the 
DC-6B, from 2.91 cents to 5.06 cents for the L—049, from 2.96 cents to 5.14 cents for the 
L-649, from 3.04 cents to 5.24 cents for the L-749, from 3.06 cents to 5.30 cents for the 
L-1049, and from 3.75 cents to 6.19 cents for the B—377. 

* One of the irregular carriers recently inaugurated service with DC-6 aircraft. 
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as against 19 percent for American, 20 percent traveled 1,001 to 1,500 miles com- 
pared with American’s five percent, and 55 percent of the irregulars’ passengers 
were carried over 1,500 miles compared with 7 percent of American’s). They 
argue that this concentration strikes at the heart of a nationwide economically 
sound, self-sufficient air transportation system by adversely affecting the cer. 
tificated carriers’ ability to support marginal or unprofitable short-haul segments 
with profits from these long-haul segments. As examples, it has been pointed out 
that the rate of growth of first-class traffic was sharply curtailed on six principal 
segments where the irregulars concentrated activities; i. e., New York-Los 
Angeles, New York-San Francisco, New York-Chicago, Chicago-Los Angeles, 
Chicago-Miami, and New York-Miami. The total number of first-class passengers 
over these segments in September 1948, 1949, and 1950 was from 11.5 to 225 
percent less than in September 1947, and in September 1952 was only 9.2 percent 
greater than in September 1947. In comparison, first-class passengers for the 
domestic trunklines generally had increased by 56 percent between September 
1947 and September 1952. If the general rate of increase had been experienced, 
these six segments would have accounted for 30,831 more first-class passengers. 
A computation on the same basis indicates a diversion of 52,116 passengers 
in March 1953. The New York-Los Angeles market has been used as an illustra- 
tion of sharp and abnormal traffic losses following introduction of coach service 
by the irregulars. Here, the passenger total of the certificated carriers declined 
23.9 percent from September 1947 to September 1949, while system traffic of 
United, TWA, and American increased 7.7 percent. It is argued that this traffic 
was lost to the irregulars who began to concentrate in this market on a significant 
scale, that its loss affected the traffic support to United, TWA, and American for 
marginal operations, and that their inauguration of coach service in late 1949 
resulted in recapturing some of the lost traffic rather than providing additional 
traffic support for less profitable or unprofitable segments. The certificated car- 
riers argue that, as a result of effects such as these, the operations of the irregu- 
lars have substantially delayed and impeded the expansion of certificated coach 
service to additional route segments. 

American takes the position that the carriage of individually ticketed passen- 
gers between domestic points by the irregulars is not in the public interest, that 
passenger charter service offers a domestic market for their services additional 
and supplemental to the certificated carriers, that supplemental air freight opera- 
tions, if permitted at all, should be limited to plane-load charters between points 
not receiving scheduled airfreight service, and that any authorization herein 
should require adoption and use of a name not similar to that of a certificated 
air carrier. 

American further argues that the applicants have shown no public need for 
authority to render domestic individually ticketed passenger services within the 
scope of the proceeding. It takes the position that the proceeding does not con- 
template authorization of daily scheduled passenger service (pointing out that 
all except two of the applicants—Economy and North American—have recognized 
that such service is not included in the proceeding). 

In support of the position that there is no public need for authorizing daily 
coach service by the applicants herein, American contends that domestic trunk- 
line coach service is adequate, that the argument that trunklines receive profit is 
no basis for authorizing coach service by the applicants, and that extravagant 
estimates of future growth afford no basis for granting applications herein. On 
the point of adequacy of trunkline coach service, American declares that the 
allegations of inadequacy are based on myths that have no foundation of fact, 
including the allegations that too few cities are served, that load factors are 
excessive, that schedules are inconvenient, and that space is not available. It 
points out that while North American’s witness had criticized the trunkline 
system for serving only 52 cities by coach in 1953, he was unable to name any 
route segment not receiving coach service that could economically support it. 
American calls attention to the opinion of North American’s expert witness that 
the optimum coach load factor would be around 85 percent, the opinion of the 
expert witness of Argonaut, Miami, and Peninsular that average coach load 
factors of 90 percent would not indicate inadequacy, and the fact that many 
of the projections of earnings and revenues for coach service herein contem- 
plate yearly load factors of 75 percent or higher. It points out that domestic 
trunkline load factors averaged 69.8 percent for the year ended March 1954, 4 
figure below both the standards of adequacy postulated by the expert witnesses 
presented by the nonscheduled carriers and the planned load factors of the appli- 
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cants. American refers to testimony of its witnesses concerning space available, 
to the effect that a large number of passengers who at first cannot be given con- 
firmed reservations do ultimately obtain space on the flight they desire because 
of the high turnover in reservations. With respect to inconvenient schedules, 
American adverts to the fact that the expert witnesses for North American, 
Argonaut, Miami, and Peninsular, while opining that certificated coach schedules 
are discriminatory and inconvenient, found nothing discriminatory or incon- 
venient when confronted with specific examples of America’s coach schedule 
attern. 

. American argues that the contentions of the applicants on the profits of the 
certificated industry reveal no grounds for authorizing service by the applicants. 
According to its views, the Board is required under the Act to foster sound eco- 
nomic conditions in air transportation. It sees the industry as having special 
characteristics including susceptibility to sudden and severe economic fluctua- 
tions, high operating ratios, and low profit margins, and recurrent requirements 
for substantial investment in more costly equipment, and asserts that these fac- 
tors have created a historic pattern of instability of earnings, and that while the 
trunklines are now in a better financial position the Board should try to preserve 
that situation. 

American takes the position that no public need has been shown for sporadic 
service carrying individually ticketed passengers. It contends that the applicants 
would rely on ticket agencies which would really offer daily service even if indi- 
vidual carriers operated sporadically and that peak-season authority, while 
superficially attractive, ends up with the argument that the applicants should 
be allowed to operate in peak seasons, that they cannot operate then unless al- 
lowed at other seasons and, therefore, they must be permitted to operate through- 
out the year. 

pee at asserts that the applicants have submitted no workable proposals 
to limit their carriage of individually ticketed passengers so as not to be merely 
duplicative of the certificated carriers, that the limitations suggested were mean- 
ingless because limitation to the certain number of flights suggested would afford 
so much opportunity for evasion as to render it possible for them to engage in 
fully competitive and unlimited operations, pointing out that as few as 20 appii- 
cants with authority to conduct 8 flights monthly would have a collective poten- 
tial of 12 daily flights between each pair of points. 

Showings substantially similar to those of American were made by Eastern, 
United, and TWA. Delta shows that numerous informed sources agree with 
many of the principles adopted by the Bureau of Air Operations and contends 
that any charter authority should be granted only with respect to specific cities 
found to need it. 

Concerning the peak-traffic argument, TWA avers that authorization of route- 
type operations by the applicants to ease peak-traffic situations would be neither 
warranted nor practical. It contends that peaks in the domestic market are 
becoming less of a problem and points out that the seasonality of TWA’s do- 
mestic business has gradually lessened in the past few years. It points out 
that wider spread of vacation periods, such as development of summer vacations 
in Florida and winter vacations to the Southwest, tend to dissipate the peaks, 
and that leases of equipment from other carriers whose traffic demands are 
lighter enables certificated carriers to meet peak seasons. It acknowledges that 
traffic peaks over the North Atlantic are more pronounced than in the domestic 
market, with May, June, and July the eastbound peak months and August, Sep- 
tember, and October the westbound peak months. However, it contends that the 
certificated carriers are attacking the problem by obtaining new and higher- 
seating-density aircraft and by encouraging off-peak travel by offering substantial 
fare saving. It argues that authorization of new international peak-service 
operators will create more difficulties rather than solve any problems, in that it 
would create more empty seats immediately before and after peak periods and 
on return flights when back-haul loads are light. Also, TWA contends it would 
result in an administrative jumble for the Board to attempt to determine con- 
tinuously where and when the peaks needing supplemental service exist and that 
it would be impractical to leave the matter to the carrier because its own need 
rather than the public need would control. 

Looking at peak-traffic problems, Alaska Airlines shows that Alaska Airlines, 
Northwest Airlines, Pacific Northern Airlines, Pan American World Airways, and 
the Air Transport Association have entered into an agreement providing for a 
joint airlift operation to Alaska under emergency conditions created by inter- 
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ruption of surface transportation to the Territory, Agreement C. A. B. 7008 
approved by Order No. E-7410 dated May 26, 1953. It contends that any emer. 
gency situation, such as a shipping strike, can now be handled by the certificated 
carriers. 

The certificated carriers generally argue that the applicants herein have con- 
stituted a disruptive force in the industry by their violations of the Act and their 
mistreatment of the public and ef creditors. 

Pan American points out that the investment as of June 1953 of the 13 irreg- 
ular air carriers that operated in overseas and foreign air transportation in 
1953 (8 million dollars) amounted to only 5 percent of the investment of the 
certificated U. 8S. flag international carriers (160 million dollars) and was practi- 
cally all in flight equipment and working capital. It shows that these irregular 
earriers are relatively unimportant in terms of size, facilities, and extent of 
service in comparison with the certificated carriers. 

Pan American”™ and the other international and domestic certificated carriers 
present voluminous evidence showing the activities and stature of the certificated 
air transport system and showing that the irregular carriers are relatively un- 
important in comparison with the certificated carriers when the comparative 
positions of the two groups are considered in relation to existing and prospective 
ability to accommodate transportation needs. The conclusion is so apparent that 
it appears useless here to outline this mass of evidence in any detail, although 
it is quite a storehouse of information on the experience, growth, development, 
and present stature of the national certificated air transport system. 

Pan American submits substantially similar contentions and showings leading 
to the same, conclusions concerning overseas and foreign air transportation as 
submitted by the domestic carriers on domestie problems. 

The railroads generally take a position similar to that of the certificated air- 
lines. In addition, they argue that the railroads are important to the national 
economy and to the national defense, both in terms of the transportation service 
they provide and their expenditures which contribute to the national income, 
that the great expansibility of railroad transportation is significant advantage, 
that although efficiency in railroad operation has increased, the railroads have 
for some time earned inadquate income. They fear that authorization of opera- 
tions by irregular air carriers will permit those carriers by a selective, pick-and- 
choose method, to take enough traffic from the railroads to bring about eventual 
crippling of the railroad plant. The air transportation system as a whole does, 
without question, constitute a significant competitor to the railroads. However, 
it is improbable that authorizations herein which would, by virtue of the scope 
of the proceeding, be limited to supplemental and additional air transportation 
and which would constitute a relatively small percentage of the air transporta- 
tion system’s total could result in significant adverse effeets on the railroads on 
an overall basis. For example, total yearly operating revenues of the railroads 
in 1951, 1952, and 1953 amounted to over 10 billion dollars. In comparison, the 
transportation revenues of the irregular air carriers in 1952, their highest year, 
amounted to 71 million dollars (including revenue from foreign transportation), 
and total revenues, to 83 million dollars, or less than one percent of the revenue 
of the railroads. The inconsequential effect on the railroads of the air trans- 
portation here involved becomes of even less relative importance when considered 
in the light of the generally recognized fact that the greatest competitor of the 
railroads in the passenger field appears to be the private automobile, against 
which they can be given little regulatory protection. Accordingly, it is not neces- 
sary to pass here upon the extent, if any, to which the Board should in its pro- 
ceedings consider adverse effects upon the railroads as one of the elements of 
the public interest. The railroads’ general contentions that they, as competitors. 
are entitled to maintenance of sound economic conditions in the air transport 
industry require no particular consideration as a separate argument. Obviously, 
the Board should in this proceeding follow the mandate of the Civil Aeronautics 
Act which requires it to consider fostering of sound economic conditions in air 
transportation as in the public interest. 


* Pan American renews, on brief, a request, denied at the hearing, for official notice of 
excerpts, set forth in exhibit PA—60, from a letter dated March 24, 1949, from Honorable 
Joseph J. O’Connell, then Chairman of the Board, to Honorable Edwin C. Johnson, Chair- 
man, Committee on Interstate and Foreign Commerce, United States Senate, on the ground 
that the letter amounts to a special report to Congress and an official publication of the 
Board. Pan American has not established that this is, in effect, an official publication of 
the Board, and the request is denied. 
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Conclusions—the basic air transportation system. It is the general opinion 
of transportation economists in this country that the common carrier certificated 
scheduled transportation service, which must be maintained by its operators 
so long as required by the regulatory body, regardless of cost and regardless 
of loss, and at rates prescribed by the regulatory authority, is the backbone of 
the transportation service required by the people of the United States and 
should be protected to whatever extent may be in the public interest. This 
theory applies to both surface and air carriers. Pursuant to it, carriers provid- 
ing other service, such as nonscheduled, irregular, charter, or permissive service, 
should not be allowed to interfere unduly with the above regular service which 
is supplied under strict regulation. For the purposes of this decision, the 
air transportation part of the above-discussed regular service will be referred 
to as the basic air system. 

It appears fundamental that under the system of economic regulation en- 
visioned under the Civil Aeronautics Act there should be a basic air transporta- 
tion system of scheduled air service between specific points. In encouraging 
and developing an air transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce of the United States, 
of the Postal Service, and of the national defense under its mandate in section 2 
(a) of the Civil Aeronautics Act, it would appear that the Board should place 
primary importance upon action which will assure encouragement and develop- 
ment of such a basic air transportation system so adapted. 

The basic air transportation system, under the Civil Aeronautics Act, is served 
by carriers holding certificates of public convenience and necessity which have 
not only the authority to provide service over a definite route system laid out 
on the basis of findings of public convenience and necessity by the Board, but 
also the corresponding duties that accompany such a certificate. 

At the present stage of development of the art of flying, operations using so- 
called small aircraft (aircraft having a maximum certificated take-off weight 
of 12,500 pounds or less) are not included in and are not competitive with the 
basic air system, over which the service is provided with large aircraft. 

The increasing importance of air transportation to the nation renders any 
compromise of the basic air system correspondingly prejudicial to the public 
interest. 

The Board found in the Transcontinental Coach-Type Service Case ™ that: 

“Our national air transportation system must of necessity provide service 
at cities showing varying degrees of attractiveness from a traffic-generating 
standpoint, and individual route segments must include some points that are 
below the optimum in profitability. These variations exist not only in the 
system as a whole, but in the system of each individual carrier. They are 
especially pronounced in the more extensive systems of the transcontinental 
carriers.” 

° e * s = « . 


Erpansion and the impossibility of perfect correlation between air transporta- 
tion supply and demand. 

The basic air system has increased rapidly in about all respects and the de- 
mands upon it have been great indeed during the postwar period. It has 
changed the standard equipment used on trunkline routes from the prewar 
aircraft, such as the DC-3, to modern, pressurized cabin aircraft with much 
greater seating capacity and with much higher speeds. It has developed from 
a single-class service into a two-class service enabling it to serve the mass trans- 
portation needs of the nation. Appendix No. 9 shows the size of the fleet in 
humbers of the aircraft, the average seats available, and the average speed. 
Appendix No. 7 shows the coach traffic for the domestic trunklines in the respec- 
tive years since the war. Appendix No. 5 shows the total traffic carried by the 
domestic carriers as well as the U. S. international carriers during these years. 

Between 1946 and 1952, the domestic trunklines increased their number of 
aircraft by 50 percent and increased their total seats available to a point two 
and one-half times that at the beginning of the period. During this time, the 
average speed of its fleet had increased by 25 percent. The increase in equipment 
continues. United shows that between March 31, 1952, and January 2, 1954, the 
certificated domestic carriers added 10 DC-7 aircraft, 30 DC-6s and DC-6Bs, 
87 CV-204s and CV-340s, 77 M-200s and M-404s, and 23 L-649s, L-749s, and L1049s. 


"14 C. A. B. 720, 723. 
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This brought their fleet of postwar aircraft up to a total of 649, costing approxi- 
mately 465 million dollars. As of that date the irregular carriers owned no 
postwar aircraft, although some leased ones had been used. The revenue passen- 
ger-miles had more than doubled. An even greater expansion had occurred in 
international transportation, as revealed by the increase between 1946 and 
1953 from slightly over one billion passenger-miles to three and one-half billion. 

During such a period of expansion, it is not likely that any industry, regulated 
or unregulated, would be able completely to synchronize the rate of expansion 
of personnel and facilities with the rate of increase in the public demand for 
its services. The above reality must be borne in mind, but even so, continuoys 
shortages of space and use of waiting lists cannot be tolerated indefinitely, and 
the Board must assure that the system is expanded to whatever extent the 
public interest requires. * * * 

Purpose of Civil Aeronautics Act (economic regulation). Generally, the pur- 
pose of legislation such as the economic regulatory provisions of the Civil Aero- 
nautics Act is to prevent the establishment of more transport enterprises that 
can be supported by available or anticipated traffic and to guarantee that service 
once instituted will not be arbitrarily withdrawn from the communities and in- 
dustries that have become dependent upon it. It has the objective of facilitating 
the economic allocation of available traffic by the maintenance of fair conm- 
petition among those concerns authorized to operate.” 

Standards in authorizing new service. The Board at an early date interpreted 
the meaning of the terms “public convenience and necessity” and “public 
interest” as used in the Civil Aeronautics Act and the factors to be considered 
in appraising applications for authority to engage in air transportation. Under 
these interpretations the factors are, in substance, whether the proposed service 
will serve a useful public service responsive to a public need, whether this pur- 
pose can and will be served adequately by existing lines or carriers, whether it 
can be served by the applicant without impairing the operations of existing car- 
riers contrary to the public interest, and whether the cost of the proposed service 
to the Government will be outweighed by the benefit which will accrue to the 
public from the new service.” The Board in this early period indicated that it 
interpreted the Civil Aeronautics Act, in the light of section 2 thereof, as follows: 

“Obviously, in the light of these standards, it was not the congressional in- 
tent that the air transportation system of the country should be ‘frozen’ to its 
present pattern. On the other hand, it is equally apparent that Congress in- 
tended the Authority to exercise a firm control over the expansion of air trans- 
portation routes in order to prevent the scramble for routes which might occur 
under a ‘laissez faire’ policy. Congress, in defining the problem, clearly in- 
tended to avoid the duplication of transportation facilities and services, the 
wasteful competitive practices, such as the opening of nonproductive routes, 
and other uneconomic results which characterized the development of other 
modes of transportation prior to the time of their governmental regulation.”* 

Under familiar concepts of statutory construction, where contemporaneous 
and practical interpretation has stood unchallenged for a considerab e length of 
time it will be regarded as of great importance in arriving at the proper con- 
struction of a statute.“ The above standards can be considered in evaluating 
the proposals. 


* * * * * > * 


Some of the arguments of the applicants and the opinion evidence of their wit- 
nesses imply opposition to any intrusion by the Government in the form of eco- 
nomic regulation of air transportation. Included are attempts to take or support 
positions favoring establishment of a situation in which they would be at liberty 
to conduct at will, without restriction as to service, equipment, or facilities, 
whatever air transport operations they might choose to provide between any 
points that they might from time to time select. The arguments concerning 
contentions of this type must, obviously, be ignored. The Board is under 4 


31 Deering and Owen, National Transportation Policy itt). p. 195. 

%2 Northwest Air, Duluth-Twin Cities Ongretion, 1 573 (1940) ; Continental 
A. L., Roswell- Hobbs-Carlsbad ornare ce soe’ 11940)": National Air., et al., Day- 
tona ‘Beach-Jacksonvitle Op., 1 C. *,. A. 612 Ciao United A. L., Red Bluff Operation, 
aoe 778 (1940); Eastern A, St. Louis-Nashville-Muscle Shoals Op., 1 C. A. 
792 +940); Pennsylvania- Cont, Air., 4 -Erie- a alo Op., 1 C. aa $11 (1940) ; 
Mid-Cont. Air., Twin Cities-St. Louis Operation, 2 C. - 638 (1940) ; snelte Air., et al., 
Service to Atlanta and Birmingham, 2 C. A. B. 447 (1941 

%8 Northwest Air., Duluth-Twin Cities Operation, 1 C. x A. 573, 577 (1940). 

% See 2 Sutherland, Statutory Construction, third edition, 520. 





Cer ee To 


a 


~ a 


MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 599 


statutory duty to carry out its mandate under the Civil Aeronautics Act as 
duly enacted law. This proceeding is not an appropriate forum with respect 
to repeal of the Civil Aeronautics Act. Such requests should be addressed to 
Congress. 

* * + + a . s 

The fact of carriage of traffic proves that there was a demand for service 
of the type provided and a meeeting of a part thereof. However, the fact that 
the carrier has operated and served a certain need for service or shows that it 
eould do so is not conclusive as to whether the public interest requires that it 
be the carrier to serve the need. If it were to be so held, then any person that 
decided to ignore the Board and the Civil Aeronauties Act and to conduct any 
particular operation without authority would be able completely to circumvent 
the statute in that he would almost surely obtain some traffic and the Board 
would have to find his activities in the public interest. But all other things 
equal, it must also be recognized that the movement and carriage of traffic 
in the past has caused investments and built up habit patterns which should not 
be unnecessarily disturbed. 

* * * a * + * 

Growth characteristics of air transportation. Air transportation is a growth 
industry which will continue to expand substantially for many years to come ex- 
cept for possible temporary setbacks, even though particular traffic estimates 
may prove to be optimistic or pessimistic. Full recognition must be accorded 
this characteristic in order for the nation to be advantaged with a full and ade- 
quate development of the potentialities of air transportation. Under such cir- 
cumstances, it is more appropriate to grant new authorizations and to experi- 
ment than might be the case in a business of declining or steady volume. 

Heplanation of ability of trregular carriers to offer lower fares than certificated 
Carriers. An obvious question that comes to mind is one as to how noncertifi- 
cated carriers are able to provide coach service at a somewhat lower fare than 
do the certificated air carriers. The evidence does not indicate any showing of 
superior efficiency of the noncertificated carriers. The only significant evidence 
in support of an argument of superior efficiency was contained in the study pre- 
sented by the Aircoach Transport Association. 

Its expert witness analyzed reports of certain carriers during 1950, including 
seven noncertificated carriers specializing in passenger transportation and three 
in cargo. He concluded that the noncertificated airlines have been more effi- 
cient than the certificated carriers in that during the period studied they had 
a lower percentage of nonlight personnel (54 percent as compared with 90 
percent for trunklines) and a lower percentage of indirect costs than the certi- 
ficated trunklines (41 percent for noncertificated passenger carriers as compared 
with 51 percent for trunklines and 27 percent for noncertificated cargo carriers 
as compared with 42 percent for certificated cargo carriers). However, many 
noncertificated carriers had agents which provided a substantial part of the 
work ordinarily done by ground employees, with such agents charging com- 
missions in the 30 to 50 percent range. The reports do not include the agency 
employees. Accordingly, the comparison of reported personnel between the 
two industries is of relatively littie help for evaluating their comparative effi- 
ciency. The Bureau of Air Operations’ analysis of trunkline coach service costs 
shows that indirect costs per mile decrease with length of trip. Thus, with 
DC+4 aircraft at a 75 percent load factor, traffic and sales costs increase from 
.25 cent per revenue passenger mile for a 2,475 mile trip to 1.37 cent for a 186 
mile trip. Since the irregular carriers have had much greater trip lengths than 
the certificated carrier, it does not appear appropriate to compare ratios of 
direct to indirect costs of the two groups in measuring efficiency. 

The primary explanation of the ability of the noncertificated carriers to com- 
pete in the past with the certificated carriers appears to lie in matters revealed 
in the study presented by the Bureau of Air Operations showing constructed 
expenses for trips of varying lengths and revealing much lower passenger-mile 
costs for long-haul than for short-haul trips,” considered in conjunction with (1) 
a study of American showing the fact that the nonscheduled carriers have con- 
centrated on the long-haul high-density traffic segments, and (2) the fact that 
fares have in the past been fixed primarily at a level rate per mile. Thus, with 
fares at about the same rate per mile, the expense per passenger mile at a 75 
percent load factor for a 2,475 mile trip (Los Angeles-New York) is 2.34 cents 


* See outline of this study, page 73, supra. 
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for a DC-4 and 2.55 cents for a DC-6, while that for a 186 mile trip is 4.39 cents 
for a DC-4 and 4.70 vents for a DC-6. Some measure of expense would also 
have been saved as a result of the different safety and economic regulations 
under which they operated. 

The violation problem. The situation has been a highly unsatisfactory one 
from the standpoint of conformance to law or of meeting responsibility to the 
traveling public by the irregular carriers who have attempted to enter into 
direct competition with the basic air system. The record is replete with eyvi- 
dence that there has been widespread violation of law and regulation and fail- 
ure to fulfill the duties to the public which a common carrier should assume. 
These matters have taken the form of violation of the frequency and regularity 
provisions of the regulations, illegal pooling of properties and facilities, estab- 
lishment of illegal interlocking and control relationships between companies, 
stranding of passengers, failure or refusal to make refunds on tickets where 
the prospective traveler was not carried. Many operations have been started 
on the basis of complicated financial manipulations whereby there was no 
money invested in the business. In some cases, the transportation tax col- 
lected from the travelers for the Federal Government was used as working 
capital. 

American contends, for example, that violatious of law and abuse of the 
public have been characteristics of domestic operations by the irregular car- 
riers serving individually ticketed passengers. It alleges (1) widespread, fla- 
grant violations of law (referring to the many violations of the prohibition 
against regular and frequent service both by carriers acting individually and 
in conspiracy with others, illegal operation as indirect air carriers in violation 
of section 401 (a) by ticket agencies and concealed combine principals, and il- 
legal consolidations and mergers in violation of section 408 (a) for common 
management and operation) ; (2) “outrageous breach of faith” with the Board 
(citing as examples Great Lakes’ entrance into a new Skycoach combine with 
Currey and Monarch after accepting a consent cease and desist order from the 
Board at which time it undertook not to combine operations with any other 
earrier, and Currey’s action in accepting an irregular transport carrier exemp- 
tion conditioned upon continued control of the company by Arthur Currey 
and/or his wife and their allowing an employee of Great Lakes to control the 
company); (3) abuse of passengers (referring to the many failures to make 
refunds, stranding of passengers, failure to honor tickets, misrepresentation 
of services, and other similar practices); (4) abuse of creditors (using for 
example Great Lakes’ maintenance of a secret bank account in the name of an- 
other corporation which was maintained to conceal cash from creditors and 
Central Air Transport’s arrangement for payments to officers rather than to the 
corporation because the corporate bank account might be attached) (5) misap- 
propriation of transportation taxes (referring for examples to use of such taxes 
as working capital or extra profit, and to the accrual in two years prior to 
June 30, 1953, of $300,000 unpaid taxes by Caribbean American, the accrued 
tax delinquency of $127,000 by Economy during 17 months ended December. 
1951, the accumulated delinquency of New England Air Express of $150,000 
before bankruptcy, and of Associated Airways of $80,000 before ceasing Op- 
erations) ; (6) lack of veracity in Board proceedings (referring to the evasive- 
ness or lack of veracity of Mrs. Herman of Great Lakes, Mr. Smith of Currey, 
Mr. Tilitch of Air Services, and Mr. Macklem of North Star); (7) misrepre- 
sentation in advertising (referring to false representations of insurance cov- 
erage, misrepresentation of fares and charges, and representation that four- 
engine aircraft would be used when two-engine aircraft were actually used, 
misrepresentation of number of stops or flying time, attempts to palm off ticket 
agents as carriers and nonscheduled carriers as scheduled carriers, and use 
of names confusingly similar to certificated carriers) ; and (8) unfair or decep- 
tive competitive practices (citing the Board’s findings of such practices in Air- 
line Reservations Enforcement Proceeding,” North American Airlines Section 
411 Proceeding” and Air America Section 411 Proceeding,” * * * 

a . * * * ° * 


Tn looking at the problem, it can be remembered at the outset that we here deal 
with a service—transportation—which is per se a beneficial thing and which 
is regulated to assure that the public will obtain the service it needs, as distin- 


3% Order No. M7881, November 6. 1923. 
37 Order No. F—7870, November 4, 1953. 
% Order No. B—-8470, June 25, 1954. 
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guished from certain activities that are regulated because of their traditional in- 
volvement with lawbreaking and crime. Lawbreaking is not a customary accom- 
paniment of transportation. Here, the occasion for the frequency of lawlessness 
was the combination of (1) postwar shortage of air transportation; (2) avail- 
ability of obsolescent aircraft for lease or purchase at nominal prices; (3) a fare 
structure of the certificated carriers in which the long-haul fare was well above 
cost and the short-haul fare well below cost, thus making it enticing for a non- 
certificated carrier to attempt entry into long-haul transportation to serve some 
of the pent-up demand, if at all possible; and (4) a regulation permitting nou- 
scheduled operations by noncertificated carriers which developed to be very cum- 
bersome to enforce, so that violators were able to continue unauthorized regular 
operations for months and even years before the Board was able to complete legal 
steps putting a stop to the particular violation. These circumstances tended to 
indicate a premium on illegal entry into the market. What has followed has 
borne out the theory that lawlessness begets lawlessness and that one violation 
leads to others. 

It is essential that the Board establish a system of orderly regulation which 
is practicable of administration and which will at the same time result in the 
service required by the public interest. 

Recognition of going-business status of irregular carriers. The Board cannot 
in this proceeding look at public needs and the appropriate manner of authorizing 
their satisfaction without giving the most careful consideration to the fact of 
the present existence of and operations by the group of noncertificated carriers 
using large aircraft and the equities that it has in participating in the nation’s air 
transportation. There is little dispute that the part of the group that has followed 
the Board’s regulations has performed much useful public service both in serving 
the nation’s commercial needs and in meeting almost half of the needs of the 
Department of Defense for commercial airlift exclusive of travel on regular 
schedules. To abolish the group would be unfair to its components and would 
derange substantial existing patterns of conduct without corresponding benefit. 
Rather, it is appropriate that the Board salvage the part which has been a law- 
abiding group and has made substantial contributions to the public interest. 

* * * And almost all participants in the proceeding agree that the present au- 
thorization presents too many problems of administration to justify its con- 
tinuance, assuming other considerations would permit. A regulatory pattern al- 
locating the group a supplemental transportation assignment appropriate to it 
in the light of public interest considerations and under which order and con- 
formance to law can be established and maintained is therefore desirable. 


VIII, FREQUENT, REGULARLY SCHEDULED, INDIVIDUALLY TICKETED OB INDIVIDUALLY 
WAYBILLED SERVICE 


Many of the applicants herein request an authority that would permit them to 
operate flights serving individual passengers or individual freight shippers with- 
out regard to regularity and frequency between any two points (over certain 
routes in some cases) and with the only restriction on scope of operations a limi- 
tation on the number of flights that could be operated in a particular period 
between two points. 

The irregulars challenge the basic system of transportation of the certificated 
air carriers as unable to function efficiently without the benefit of a direct com- 
petitive spur of operations by some or all of the applicants herein. Their argu- 
ments as to the needs for services of this type are based primarily on the conclu- 
sions in the economic analyses which they introduced in evidence and which have 
been outlined heretofore. 

The Bureau of Air Operations contends that the public convenience and neces- 
sity and public interest do not require air transportation of individually ticketed 
passengers or individual shipments of property on a limited basis, on the ground 
that (1) such limited transportation would not be additional and supplemental 
to the scheduled, route-type service provided by presently certificated carriers ; 
and (2) to the extent that a public need may exist for added service on an indi- 
vidual sales basis, such need can best be provided by a carrier holding a certificate 
free of limitations as to volume of service. Bureau Counsel argues that such 
transportation is not “additional and supplementa)” because (a) the service would 
parallel that performed by the presently certificated carriers, since to be eco- 
nomically feasible it must be concentrated on high density route segments where 
unlimited service on an individual sales basis is already authorized; (b) the 
service would result in a route-type service, the public need for which can best 
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be determined in an area proceeding; and (c) the service would result in undesir. 
able competition which would be adverse to the public interest and preclude the 
development of an orderly, well-balanced air transportation system. 

He argues that any public need for added service on an individual basis can best 
be provided under a certificate without limitation as to volume of service because 
(a) the limited service proposals to establish an arbitrary number of flights have 
no relation to the public need, (b) carriers having no limitations as to 
volume can expand service to meet traffic demands for additional service on a par- 
ticular route, (c) the Board can certificate new certificated regular carriers, if 
required, in several pending proceedings and in other proceedings that will be set 
up from time to time in which the needs of regular service on specific proposed 
routes will be studied and considered and (d) their past transportation on an 
individual sales basis does not establish a public need for their authorization in 
this proceeding. 

The certificated carriers strongly oppose any authorization of frequent opera- 
tions serving individually ticketed or waybilled business, contending that such 
service is directly competitive with and duplicative of their scheduled operations 
and is therefore not within the scope of the proceeding, that in any event the 
sortase is not needed and would have adverse effects outweighing any possible 

nefits. 

The certificated carriers argue that although their coach service was first in- 
augurated in 1948 the Board at the outset subjected those services to restrictions 
and limited their expansion. It has been brought out, for example, that as late 
as December 1949, the Board’s coach policy as outlined in C. A. B. Press-Release 
49-95, dated December 2, 1949, embraced a “belief in the desirability of scheduling 
coach service during off-peak periods.”’ They advert to the fact that in the same 
period the Board’s policy (as indicated in C. A. B. Press Release 49-77 of Sep- 
tember 7, 1949) demanded that certificated coach services be ‘‘scheduled so as to 
minimize the diversion of traffic” and imposed such strict limitations as restricting 
the operations of extra sections in coach service. 

These interveners refer to the opinion of November 7, 1951, in the Transconti- 
nental Coach-Type Service Case,” where the Board stated : 

“The Board is fully aware of the fact that the limited proportion of air-coach 
business which was developed by the existing carriers was due to the fact that, 
until recently, the available types of aircraft and conditions of operation did not 
favor a full development by them of this business. The conditions existing in 1947 
and 1948, for example, when the certificated carriers reported losses, before mail 
pay totaling many millions of dollars, were not conducive to hasty plans for sub- 
stantial investments in experimental services. Until recent increases in traffic 
volume and revenues improved the earning position of the airlines, the Board 
itself was compelled to restrain coach-fare experimentation in order to avoid in- 
creased subsidy and the disruption of the national fare structure. 

“American and TWA have demonstrated a substantial and lively interest in 
providing transcontinental coach services, and the investments they have assigned 
to these services approach in amount the investments anticipated by the more elab- 
orate proposals among the applicants. Their present coach flights are provided 
with the most modern and efficient aircraft units now available. Initial flights 
were the DC-—4-type aircraft, but these units were considered only as stop-gap 
facilities, and within 4 months American had substituted specially adapted DC-6- 
type units and within 5 months TWA had substituted Constellation-type aircraft 
equipped to carry 81 passengers. On June 3, 1951, American added a second daily 
transcontinental coach flight, and was followed shortly thereafter by TWA on 
June 15, 1951. The investment represented by these specially adapted aircraft 
units alone is clear evidence of a firm purpose to exploit fully the coach possibili- 
ties on the transcontinental routes. 

“The increased volume of travel by air which began with the war in Korea has 
now placed a large part of the airline industry in a position to experiment further 
with low-fare services without serious risk to their financial welfare or to the 
Federal treasury, and we expect them to do so.” 

The certificated carriers show that since then the history of certificated coach 
service is characterized by continuous expansion of those services until it is 
now offered over all principal domestic, overseas, and foreign routes and to a 
large number of intermediate cities. It is contended that no added competition 


#14 C. A. B. 720, 725 (1951). 
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by the applicants herein.is required and that it would be unsound to give the | 
applicants herein any authorizations that would permit new carriers, without 
any duties of maintaining continuous and adequate service over a balanced 
route, to engage in competitive operations. 

. - * > * * * 


Nevertheless, whether or not they were slower at the outset than they should 
have been in developing coach operations, it is beyond question that the cer- 
tificated carriers are now developing coach service rapidly from the point of 
view of all the more important measures that are available, such as volume 
of schedules, cities served, seats available, passengers carried, passenger miles, 
equipment, and percentage of total operations. For example, the percentage of 
coach revenue passenger miles to total operations of the domestic trunklines 
was 12.4 in 1951, 19.4 in 1952, 25.8 in 1953, and 32.3 in 1954 (12 months ended 
November 30, 1954). The certificated coach services constitute an even greater 
proportion of the total service on the major traffic segments than in the total 
trunkline market. A compilation by United in its brief, based on the Board’s 
September origination and destination survey, reveals that coach passengers 
constituted 50.6 percent of all passengers between New York and Chicago, New 
York and San Francisco/Los Angeles, New York and Seattle/Portland, New York 
and Miami, Chicago and San Francisco/Los Angeles, Chicago and Seattle/Los 
Angeles, Chicago and Seattle/Portland, Chicago and Miami, and San Francisco 
and Los Angeles. There is little doubt that the trend will continue further. 

Appendix No. 8 shows the coach services scheduled by the certificated air 
carriers as of July 1, 1954. While there is undoubtedly room for further de- 
velopment and improvement, the country is now offered coach service on several 
flights daily between most leading cities. By connections at these cities, pas- 
sengers to and from the smaller cities can utilize coach flights for a large 
portion of the distance of their longer trips. The December, 1954, Official 
Airline Guide shows that coach or low-fare service is scheduled on most of the 
important segments between the United States and its possessions and between 
the United States and foreign countries. Practically all available trend measure- 
ments, such as traffic, scheduling, equipment purchase, and equipment utiliza- 
tion, indicate that coach service will soon become by far the largest service in 
volume and importance in both domestic and foreign trunkline operations. 

The proposais to conduct frequent, regularly scheduled operations in indi- 
vidually ticketed passenger and individually waybilled property service range 
from six per month to two per day. * * * 

* a * a * 2 


The Great Lakes study “ indicates a deficiency in coach service at Los Angeles. 
Other evidence introduced at the hearing showed load factors on a number of 
segments to be very high, and load-factor data brought out since then from 
Form 41 reports reveals that respective monthly coach-load factors of TWA, 
United, and American ranged from 82 to 90 percent in June, July, and August 
of 1954, 

Moreover, the persistence with which illegal regular operations have cropped 
up serves as some indication of lack in the authorized operations. Regularly 
scheduled operations by irregular carriers have been illegal at all times since 
the first regulation was adopted in 1938. Irregulars have been in legal dif- 
ficulties in connection with their regularly scheduled, individually ticketed serv- 
ices not only with the Board but with local law-enforcement authorities and 
have had extensive difficulties with Better Business Bureaus. This has been 
no secret, and the traveling public could have been expected to shy away from 
patronage of such operations. The fact that they have been able to obtain 
business and revenue sufficient to continue the operations in spite of these difficul- 
ties, while explained in large measure by the unusual circumstances, such as the 
difficulties which the Board has encountered in enforcing the regulations and 
the postwar adjustment problems met by the airlines, also amounts to an un- 
favorable commentary by the public on the degree to which regularly certifi- 
cated carriers have met the need for service. However, it does not follow from 
the fact that there have been lacks in the basic system that the Board can 
scuttle the thought of orderly regulation for the purpose of remedying these 
lacks. Rather, a program of action must be sought which will enable orderly 
regulation under the provisions of the Civil Aeronautics Act and at the same time 


* See page 69, supra. 
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provide appropriate means to bring relief to the public from deficiencies that 
may be found from time to time in the basic air transportation system. 
* a7 a” & * * on 


Ix. CHARTER AND SPECIAL-SERVICE TRANSPORTATION 


The applicants generally request authority to conduct charter flights carry- 
ing persons or property without limitation as to regularity or frequency or as 
to points served. Some of the applicants use “charter” in the sense of planeload 
contracts; others use it in the sense of a contract for a major part of plane 
capacity. “Special service” is here used in the sense of sales of transportation 
to individual members of the public on an individual-ticket-sale or individual- 
waybill basis where the service offered is of a special character distinguishing 
it from the regularly scheduled services. 

The Bureau of Air Operations contends that the public convenience and ne 
cessity require the authorization of a class of air carriers to provide bona fide 
charter service for the transportation of persons and property in interstate and 
overseas air transportation and of property only in foreign transportation. It 
argues, first, that there exists an unfilled demand for bona fide charter service. 
Second, it asserts that transportation on a charter basis would be additional 
and supplemental to the basic air system. In support of the latter position, 
it alleges that (a) the charter transportation would meet the demand for a 
specialized type of transportation which is distinctive from the demand for 
transportation in scheduled route-type service between specific cities; (b) the 
demands upon route-type carriers do not permit sufficient flexibility for proper 
development of other than scheduled route-type service, and they are not or- 
ganized to develop charter service; (c) the development of charter service by 
presently certificated carriers would be incompatible with continuing develop- 
ment of scheduled route service requiring the diversion of equipment and man- 
power from the latter service or additional equipment and organization, either 
of which would result in diffusion of management energy and adverse effect on 
quality of both services; and (d) there would be no significant competition be- 
tween the charter service and the regularly scheduled service of the certificated 
carriers. Third, according to the Bureau, the authorization of such charter 
carriers would be consistent with peacetime military traffic requirements and 
would provide a valuable air transport reserve for mobilization or other national 
emergency purposes. 

The Bureau of Air Operations proposes that charter authorization be sub- 
jected to restrictions that (1) only planeload transportation will be offered 
and sold, and the carrier may transport no traffic on an individual ticket sale or 
individual shipment and/or waybill basis; (2) passengers will be accepted for 
transportation only from a group which has sufficient affinity existing prior to 
the application for charter transportation to distinguish it and set it apart from 
the general public; (3) passengers will be accepted for transportation only 
from a bona fide group whose principal aims, purposes, and objectives are other 
than the transportation itself; and (4) the carrier will not accept traffic from 
persons whose business, either directly or indirectly, is the formation of passen- 
ger groups from the general public, or the solicitation or sale of individual trans- 
portation services, 

A large number of illustrative examples of charter and special-service trans- 
portation which have been provided in the past by the applicants and which 
speak for themselves as appropriate and desirable directions of market exploita- 
tion and development by the applicants herein have been submitted. 

Stewart Air Service has done business with at least 25 customers who use its 
services once or more a year. It has carried for a number of years a group 
of paralyzed basketball players who tour the country playing local basketball 
teams in exhibition matches. Several dance bands use its services regularly. 
It transports parties who wish to take vacations as a group, as well as other 
athletic teams. It flies fire fighters on aircraft chartered by the Forestry Serv- 
ice. It has hauled blood plasma to disaster areas and transported injured per- 
sons from locations of accidents to a city where hospital facilities were available 
General Airways has carried planeload charter movements of construction work- 
ers from Portland to Alaska. Standard has carried lobsters, Southern Ait 
Transport has carried cattle, Aviation Corporation has transported migratory 
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workers, and 8S. S. W., fraternal and school organizations. Aviation Corpora- 
tion has brought in migratory labor moving from one crop to another. This 
labor has been brought into the northern States as early as February and March. 
There are various peaks throughout the year as crops mature in the fields, 
the time depending on weather conditions. The labor moves from one crop to 
another, as from asparagus, an early crop, to peas, then to peaches, apples, 
strawberries, and broccoli, in order, and then back to Mexico. The labor has 
been moved between such widely separated States as Washington, Michigan, 
Montana, New Jersey, and New York. Holding the group together is important. 

Standard has transported planeloads of servicemen from San Diego, Calif., 
to eastern population centers and at the end of their furloughs returned them 
to their station, thus assuring the personnel the maximum use of their leave 
period and the military a simultaneous return of the entire group. 

Coastal Cargo transported flowers northbound on charters by Florida growers 
at intervals during the week whenever the growers had loads ready and on 
Saturday nights carried Sunday newspapers southbound on charters by New 
York publishers. It often waited as much as several hours for the delivery 
of the newspapers when their printing was delayed for one reason or another. 
It has also flown race horses, baby chicks, research monkeys, live lobsters, 
cattle for export, and blasting caps. On emergency flights, it has delivered 
automobile parts during strike periods, emergency steamship turbines to Carib- 
bean ports when vessels suffered breakdowns, and delivered insecticide from 
Pittsburgh to a grasshopper plague area in Canada. It carried cargo for the 
military for about a year. 

Conner has had a contract with the Department of Defense to carry cargo 
between Texas and South Dakota. It carried personnel to fight a flood in 
Omaha. Alumni have chartered its aircraft to travel to the site of a football 
game. 

Johnson has developed an organization with particular emphasis on moun- 
tain flying. It has flown substantial mileage under contracts with the United 
States Forest Service over hazardous terrain, including dropping of cargo to 
crews on the ground while fighting forest fires, training and dispatching smoke 
jumpers to isolated fires. The Montana State University football team has been 
flown on charters to various cities. Fire-fighting equipment has been trans- 
ported as far as between Spokane, Washington, and the State of Maine during 
a heavy fire season; hay has been hauled to cattle stranded in remote areas 
during snowstorms; it has had charters to transport moving-picture personnel 
and equipment to and from location; and it always keeps at least one airplane 
available for air ambulance services. 

Mantz formerly carried doctors and nurses to accident scenes, provided am- 
bulace services, flew serum to stricken patients, transported personnel to film 
studio locations, fire fighters to fires, fishing and hunting parties to remote areas, 
and political campaign parties from town to town to fit campaign schedules. 

* 2 & * * = 2. 


While some certificated carriers acknowledge that charter transportation is 
an appropriate assignment for noncertificated carriers, others object. Capital 
argues that it has engaged in considerable charter activity to augment its income 
during low-traffic periods and that it should be protected from diversion of this 
business by irregular carriers. Its revenue from charter operations totaled 
$1,101,461 compared with total operating revenues from all sources of $45,580,000 
in 1953. The total revenue of the domestic trunklines from nonscheduled services 
amounted to less than one-half of one percent of their revenues from all sources 
in 1958. Its relative importance to them has been declining during the past sev- 
eral years (1.0 percent of total revenue in 1950, 0.7 percent in 1951, 0.6 percent 
in 1952, 0.4 percent in 1953). 

Pan American points out that the great majority of overseas and foreign 
charter business of the noncertificated carriers in recent years has been con- 
ducted for the Department of Defense. It further brings out that the com- 
mercial, or nonmilitary, activities of the irregulars consisted of a much higher 
percentage of individual sales than charter. Thus, in 1953, out of a total of 
4,085 flights, 2,925 were charter flights (2,751 military and 174 commercial) 
and 1,160 were commercial individual-sales flights. It argues that Pan Amer- 
ican’s unused capacities could have carried all of this traffic and that its sched- 
uled and nonscheduled services needed the revenue that would have been forth- 
coming. Pan American’s revenues totaled $206,007,000 in 1953, of which 
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$1,863,000, or nine-tenths of one percent, were received from nonscheduled 
services. 
+ # * a. * © s 

The Bureau of Air Operations argues that the charter carriers should not be 
permitted to transport passengers in foreign air transportation. Its grounds are: 
(1) such service would have more serious diversionary effects on regular cer- 
tificated operations than would domestic charter service, and it would be more 
difficult to assure than such service would be bona fide charter in nature; and 
(2) any failure of certificated carriers to provide needed charter service in this 
transportation can best be handled on an individual exemption basis, with a 
separate appraisal on each occasion of the beneficial and adverse considera- 
tions. The Bureau refers to the high Federal subsidy in foreign air transporta- 
tion and foresees diversion that would increase the subsidy requirements 
(because it sees greater inducement in this usually very long-haul market for 
persons who would otherwise use certificated air service to band together and 
obtain cutrate transportation and because of the directional imbalance in for- 
eign air travel). It alludes to the Board’s lack of direct rate control in foreign 
air transportation and voices fears that passenger charter authority for supple. 
mental carriers would endanger the international rate structure which is essen- 
tial to the orderly conduct and development of international air transportation. 
Finally, it forecasts that grant of such charter authority to transport persons 
would have a disturbing effect on bilateral air transportation agreements. 

* * cS ae * x * 


X. ASSIMILATION OF LARGE SUPPLEMENTAL CARRIERS INTO CERTIFICATED SYSTEM 


The system of regularly certificated service should, of course, be kept abreast 
of the unfolding needs of the public revealed by the results of operations of the 
Large Supplemental Carriers. It is also desirable that Large Supplemental 
Carriers be afforded opportunity to apply for and obtain regular certificate 
authorization and develop from supplemental-carrier status into the position of 
regularly certificated carriers whenever public-interest considerations may 
justify. A recommendation that the Board announce a program devoted to 
attaining these ends is appropriate. 

It is probable that the volume of traffic of the Large Supplemental Carriers 
over particular segments or groups of segments will from time to time reach 
a sustained level indicating that the basic air transportation system should be 
adjusted to its accommodation. It would be arbitrary to announce at this time 
the channels into which supplemental air transportation may lead-or to forecast 
what new authorizations will be required. It can be observed, for example, that 
in other fields of transportation carriers have devoted themselves to the move- 
ment of special traffic requiring distinctive equipment and handling (such as 
petroleum carriers, automobile ferries, etc.). A forecast is impossible now as 
to what developments in this respect the future carries for air transportation 
with its untold promises of opportunities for service to the nation. Adoption 
of a standard precedure which will give developers of new forms of service an 
assurance of opportunity for future exploitation, as well as keeping modern the 
basic air system, can be effected at this time. It is believed that the program 
hereinafter set forth will be a step toward accomplishment of these ends. 

* * * Bs : = * 


XII. MAXIMUM OR MINIMUM RATES 


No party has made any substantial showing justifying the Board in deciding 
that maximum or minimum rates, fares, or charges should be made applicable 
at this time with respect to the supplemental services found required herein, 
and no action along those lines is recommended. The rates, fares. and charges 
should, however, be fully governed by the relevant provisions of the Civil Aero- 
nautics Act. 


XIII. RESTRICTION OF CHARTER FLIGHTS BY CERTIFICATED CARRIERS 


Some arguments have been presented to the effect that action should be looking 
toward further restriction of charter activity by certifcated carriers. Any such 
restriction is not among the issues of the proceeding, and there has been no show- 
ing justifying initiation at this time of a proceeding looking toward that action. 
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While the evidence indicates that this supplemental transportation is an appro- 
priate area in which to permit the applicants to engage in experimentation and 
development, there is no sound ground shown herein for preventing the regu- 
larly certificated carriers from fully developing all types of traffic along their 
certificated routes, The present Part 207 of the Board’s Economic Regulations 
does restrict the certificated carriers, both with respect to regularity and volume, 
as to charter and special-service flights serving points not on the particular car- 
rier’s route. 
XIV, SAFETY 


The evidence herein is concerned primarily with economic matters. There is 
no evidence by experts in the field of safety that would enable determinations 
as to regulatory changes or additions that are necessary in that area. It is, of 
. course, “reasonable to conclude that sound economie conditions and the general 

establishment of order will in the long run redound favorably to safety. 

+ * * a * * . 


Service Mart Pay AND Sugsipy Fork UNITED States CERTIFICATED AIR CARRIERS 
September 1955 
CIVIL AERONAUTICS BOARD 


Ross Rizley, Chairman Chan Gurney 
Joseph P, Adams, Vice Chairman Harmar D. Denny 
Josh Lee 


SUMMARY 


This report by the Board is the fifth in the annual series identifying the service 
mail pay and subsidy for the United States certificated air carriers. It contains 
revisions of the prior estimates issued in February 1955, for each of the fiscal 
years 1951-56, as well as initial estimates for the fiscal year 1957. 


TREND OF SUBSIDY 


It is estimated that in fiscal years 1956 and 1957 subsidy will have been reduced 
to $48,500,000 for the industry as a whole. This is a decrease of $23,500,000, or 
33 percent, from the subsidy for fiscal year 1954, and is also a decrease of $7,200,- 
000, or 13 percent, from the subsidy for fiseal 1955. 

Table 1 following page 3 shows for the industry as a whole the estimated 
amount of subsidy, the volume of mail transported, and the amount of service 
mail pay for each of the fiscal years 1951-57. Table 2 shows similar data for 
each carrier group. The details as to each carrier are shown in the appendixes. 

In addition to the declining subsidy, another equally important development 
is revealed by analysis of the increase in mail volume compared with the total 
of service mail pay and subsidy combined. The current estimate of mail ton- 
miles for 1957. is, 147,230,000 which compares with 130,337,000 in 1955. The 
current estimate of total service mail pay and subsidy combined for 1957 is 
$109,489,000. Accordingly, although the mail ton-miles in 1957 are estimated 
to increase by 16,893,000, or 13 percent, over 1955, nevertheless, there is a fore- 
cast decrease in mail payments to the carriers of $1,869,000. This is reflected 
in the average ton-mile yield for service mail pay and subsidy combined for all 
— such yield showing a decline from 85.44 cents in 1955 to 74.37 cents 
in . 

Although this report reflects current developments as fully as possible, it must 
be borne in mind that there still is uncertainty regarding the course of future 
events. The Board’s decision in the Transatlantic Mail Rate case is being con- 
tested in court by the carriers. In addition, the service rates for the United 
States international carriers are not yet final. Any change in service rates as 
the result of final orders will, of course, affect the validity of the estimates in 
this report. : 

Moreover, the volume of mail moving across the Atlantic end Pacific Oceans 
can, at best, only be estimated at this time, and any deviation from the estimated 
amounts would, of course, have a direct and substantial bearing upon the esti- 
mated compensation for the carriers in these areas. As regards subsidized car- 
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riers in general, any shift in the volume of the various classes of mail from 
that set forth in this report for the fiscal years 1956 and 1957, on the basis of the 
data provided by the Post Office Department, will have a compensating effect 
upon the related amounts of service mail pay and subsidy. 


BASES OF REPORT 


The basic techniques in determining the various payments for all fiscal years 
are those utilized in the February 1955 and September 1954 reports. Consistent 
with these reports, the data as regards such payments are presented on an 
accrual basis, and do not necessarily correspond with the cash disbursements for 
each fiscal year. 

In accordance with established practice, this report reflects (a) such changes 
as have resulted from mail rate orders of the Board issued since the preparation 
of the February 1955 report, and (b) the most recent traffic, operating, and 
financial data for all carriers. Where payments are final for the fiscal years 
1951-55, the reported amounts have been used. However, the totals for the years 
1951-55 are not final since there are some carriers for which final rates are not 
yet completed for such periods. The data for the fiscal years 1956 and 1957 are, 
of course, estimated. 

The estimated service mail pay and subsidy accruing for the fiscal years 
1956 and 1957 are based on the assumptions enumerated below and changes in any 
of those factors would, of course, require modification of the estimates. 

(1) The continuation of the current level of economic activity ; 

(2) The route structures of the various carriers as constituted on August 
31, 1955; 

(3) Existing cost levels; 

(4) The rates embodied in finial orders of the Board issued prior to 
September 1, 1955; 

(5) The estimates of mail volume as provided by the Post Office De 
partment. 

In cooperation with the Post Office Department and the air carriers in an ex- 
perimental program for the transportation by aircraft of mail other than air 
mail and air parcel post, the Board, as of August 31, 1955, had established mail 
rates for the carriage of such mail by 23 carriers, including 10 domestic trunklines 
and the 13 local service carriers. These rates are to expire by their own terms 
during fiscal year 1956. Continuation of this experiment has been subjected to 
suit by various railroads in the courts, and is currently pending decision by 
the Court of Appeals for the District of Columbia Circuit. For the purpose of 
this report, it is assumed that these services will be continued on an experimental 
basis at current rates throughout fiscal years 1956 and 1957. Information with 
regard to this type of service is set forth in appendix No. 6. The compensation 
for these services has been included in the tables and appendixes on the fol- 
lowing bases: (1) for the fiscal years 1954 and 1955, as provided by the Post 
Office Department, and (2) for the fiscal years 1956 and 1957, by application 
to the estimates of mail volume furnished by the Post Office Department, of the 
following average rates per mail ton-mile reflecting outstanding orders of the 
Board—American, 18.91 cents; Capital, 18.28 cents; Delta, 20.04 cents; Eastern, 
19.39 cents; National, 18.62 cents; Northwest, 18.98 cents; TWA, 18.85 cents: 
United, 19.09 cents; Western, 18.98 cents; all local service carriers, 30 cents. 


TaBLE No. 1.—United States certificated air carriers—Comparative summary of 
volume of mail, service mail pay and subsidy estimates for operations during 
the fiscal years 1951 through 1957 
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Taste No. 2.—Comparative summary of mail ton-miles, service mail pay and 
subsidy estimates for operations during the fiscal years 1951 through 1957 


{In thousands] 
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Service mail pay: 
Domestic trunks ! 
Local service ! 
Helicopters 
States-Alaskan operations 
Intra-Alaskan operations 
Hawaiian operations 
Trans-A tlantic operations 
Trans-Pacific operations 
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Helicopters 

States-Alaskan operations..-....__.| 
Intra-Alaskan operations 

Hawaiian operations -.---_........--| 
Trans-A tlantic operations. 
Trans-Pacific operations -_.__ 

Latin American operations 


Total service mail pay and subsidy: 

Domestic trunks ! | 36,323 
25, 812 

1, 814 2, 897 

States-Alaskan operations 3, 741 4, 058 4,147 
Intra-Alaskan operations 6, 367 6, 537 6, 250 
Hawaiian operations 7 915 730 | 339 
Trans-A tlantic operations : 17,810 | 35,010 | 12,238 
Trans-Pacific operations. -_-__.... 16,609 | 16,413 | 13,431 
Latin American operations 18,592 | 19,308 15, 556 


b 124, 618 | 127,083 111, 358 109,194 | 109, 489 
' 








‘Includes preferential mail (i. e., mail other than air mail and air parcel post) for fiscal years 1954-57. 
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AppENDIX I.—EHstimated subsidy accruing—by carrier—jfiscal years 1951-57 
{In thousands] 
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See footnotes at end of table. 
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APPENDIX I.—Hstimated subsidy accruing—by carrier—fiscal years 1951-57—Con. 


Name of carrier 


Trans-Pacific operations: 
Northwest 


11, 641 


12, 173 
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Latin-American operations: 
American (Mexico) 
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Caribbean-A tlantic - -...... 
Chicago & Southern.....--.. 
Colonial (Berrauda).....--.. 
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Total international, over- 





Total all carriers 68, 355 
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1 Reflects opment by Post Office Department in computing mail pay in accordance with the formula 


contained in Capital’s mail rate order, 


was § 
3 Less than 


3 peed and period, when passenger service was not yet Da provided by these carriers, no service mail rate 
and - of the mail compensation was designated as service mail pay. 


AppeNDIx II.—Hstimated service mail pay accruing—by carrier—fiscal years 
1951-57 


{In thousands] 
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See footnote at end of table. 
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Aprennix II.—Hstimated service mail pay accruing—by carrier—fiscal years 
1951-57—Continued 


Name of carrier 


States-Alaskan operations: 
Alaska Airlines 


Intra-Alaskan operations: 
Alaska Airlines_..........-- 


Northern Consolidated 
| Speman Northern 


Hawaiian operations: 
Hawaiian 


Trans-Atlantic operations: 
American Overseas 
Pan-American—A tlantic--- 
Trans World 


Latin-American operations: 
American (Mexico) 
Braniff 


Eastern (Puerto Rico) - ---- 
: are (Cuba) 


Pan- 


Total, domestic..........| 27,490 33, 803 35, 257 
Total, International over-. 
seas, and territorial 17, 972 18, 620 


Total, all carriers 51, 775 53, 877 


1 Includes preferential mail (i. e., mail other than air mail and air parcel post) for fiscal years 1954-57. 
2 Less than $500. 
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AppenpIxX III.—Service rates per ton-mile for transportation of airmail, by 
carrier—fiscal years 1951-57 
{In cents} 


Name of carrier 1951 | 1952 
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Hawaiian operations: 
Hawaiian 
Trans-Pacific_. 

Trans-A tlantic operations: 
American Overseas 
Pan-American—A tlantic- --| 
Trans World 

Trans-Pacific operations: 
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Pan-American—Pacific 
United (Hawaiian) 
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'In the case of American, Eastern, National, and United the rates for the domestic and stub-end opera- 
tions are derived from the system rates established by Order No. E-9284, June 7, 1955. ; 

’ During this period, when passenger service was not yet provided by these carriers, no service mail rate 
was spec and all of the mail compensation was designated as service mail pay. 

' No specific rate identified because less than 500 mail ton-miles during these periods. 
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AppeNDIx IV.—Mail ton-miles, by carrier (air mail and preferential mail), 
flecal years 1951-57 
{In thousands] 
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American 


| RRS ES SES 
Ch ‘o & Southern 

OS ee a 
Continental... 


RSZRSEVSE 
sei 8323 


po ings ge 
EBLE 


Sp 
awn 
S2eS83 


8 


z 
13 
s 
z 


Intra-Alaskan operations: 
—— Airlines 


See footnote at end of table. 
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ApPpENDIxX IV.—Maij ton-miles, by carrier (air mail and preferential mail), 
fiscal years 19§1-57—Continued 


Name of carrier 


Trans-Pacific operations: 
Northwest 
Pan-American-Pacific....... 
United (Hawaiian) 


Latin-American operations: 
American (Maxico) 


3, 161 

4, 961 5, 385 

Total domestic 69, 963 77, 746 
Total international, over- 

seas and Territorial. _- 24, 447 30, 513 


94,410 | 108, 259 


APPENDIX V.—Airmail ton-miles, domestic air carriers—fiscal years 1951-57 
{In thousands} 


Name of carrier 


DOMESTIC TRUNKLINES 


B53 


S325 


&5 


ioatilirse& 


Nw 


oF oo oF Cnr 


~~ we 


' Less than 500 mail ton-miles, 


nS 


5 
8332 


Bie 


esi tse 18 


oo 


eSeeseeks 


nes 18 


s23233 


ese |& 


ReeBe 


gzaekee 


Bee li 


5 


S Big 
SSEz3 


sBi see 18 


SEVSRSEVS 
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ApPENDIx VI.—Preferential mail ton-miles, domestic air carriers—fiscal years 
1954-57 


rR mp 
233.3883 


py 


14, 687 
13 
9 


13, 163 15, 091 


ont 
Continental (Pioneer) 
Southern 


1 Less than 500 mail ton-miles. 
APPENDIX No. 2 


Provisions Or Orpesk No. E-5722 DaTep SEPTEMBER 21, 1951, as AMENDED BY 
Orper No. E-5814 Datep Ocroser 25, 1951, Orper No. E-6017 Datep JANUARY 
8, 1952, anp Orper No. E-6184 Datep Marcu 6, 1952 


ORDER INSTITUTING INVESTIGATION 


Although from time to time since the adoption of the original nonscheduled 
exemption in 1938 the Board has considered the status of irregular transport 
operations in rulemaking and other proceedings and has altered the conditions 
under which such services could be conducted, no formal investigation involving 
hearings with respect to the services performed by the Irregular Air Carriers 
and Irregular Transport Carriers has occurred since the issuance of the Board’s 
opinion on May 17, 1946, in Docket No. 1501 (6 C. A. B. 1049). In the interim, 
there have been numerous and significant changes in conditions affecting air 
transportation and the place of noncertificated operations in the air transporta- 
tion system. It therefore appears to be desirable to institute a general investiga- 
tion to obtain further and current economic and other information concerning 
noncertificated operations in order that the Board may determine its future pol- 
icy with respect to Large Irregular Carriers and the Irregular Transport 
Carriers. 

In addition to the foregoing, at the present time there are on file with the 
Board numerous applications, filed by the existing Large Irregular Carriers 
pursuant to Section 291.16 of the Board’s Regulations, requesting individual ex- 
emption orders relieving such carriers from the provisions of section 401 of the 
Act which prevent such carriers from engaging in irregular air transportation. 
Moreover, some of the Irregular Transport Carriers who have already received 
individual exemption orders as a result of Board approval of their individual 
exemption applications filed pursuant to Section 291.16 have requested recon- 
sideration or modification of the terms and conditions of such orders, particularly 
with respect to the so-called 3- and 8-trip limitation in such orders. Since many 
of these applications and requests raise common or related issues of both law and 
fact, it would be advantageous and conducive to the proper dispatch of business 
and to the ends of justice to consolidate them into one proceeding. In addition, 
the applications of the Irregular Transport Carriers should be reopened and con- 
solidated with this proceeding in order that the conclusions of policy formulated 
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by the Board in this proceeding may be made applicable, if that be deemed 
appropriate, to the Irregular Transport Carriers. 
ACCORDINGLY, IT I8) ORDERED: 

1. That an investigation be and it hereby is instituted by the Board into all 
matters relating to and concerning air transportation conducted by (a) all Large 
Irregular Carriers as defined by Part 291 of the Board's Economic Regulations, 
who hold effective Letters of Registration on the date of adoption of this order 
(including Modern Air Transport, Inc.), and (bd) all Irregular Transport Car- 
riers to whom individual exemption orders have been issued exempting them 
from the provisions of section 401 insofar as such provisions would otherwise 
prevent them from engaging in air transportation on an irregular and infrequent 
basis, such investigation to include an inquiry into the following issues: 

(1) Is there a need for air transportation services by the Large Irregular 
Carriers and Irregular Transport Carriers in addition to and supplemental to 
services performed by the carriers holding certificates of public convenience and 
necessity (hereinafter called the “certificated carriers”). 

(2) If the answer to the foregoing issue is in the affirmative, what type or 
types of such supplemental services would be best adapted to the performance 
of the transportation service required to meet the need. In this connection, the 
following will be considered : 

a. Geographical distribution. 

b. Frequency and degree of irregularity. 

c. Types of traffic to be carried, i. e., persons, property, and mail. 

d. Relative price of service. 

e. Character of obligations to the public. 

(3) What would be the effect of such supplemental services on the air trans- 
portation system and are such services in the public interest? Would such 
services : 

a, Encourage and promote the development of an air transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national defense. 

b. Promote the regulation of air transportation in such manner as to recog- 
nize and preserve the inherent advantages in such transportation. 

ec. Promote adequate, economical, and efficient service by air carriers at reason- 
able charges, without unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices. 

d. Foster sound economic conditions in air transportation. 

e. Constitute the type of competition that would assure the sound development 
of an air transportation system properly adapted to the needs of the foreign and 
domestic service of the United States, of the Postal Service, and of the national 
defense. 

f. Promote the regulation of air transportation to improve the relations be- 
tween, and coordinate transportation by, air carriers. 

g. Promote the regulation of air transportation to assure the highest degree 
of safety in such transportation. 

h. Be conducted economically on a continuing basis. 

i. Involve diversion of traffic, including the most profitable long-haul traffic 
(frequently referred to as “cream-skimming”), from the certificated carriéts. 

(4) Is the Board empowered under the Act, as now written to authorize, by 
certificate of public convenience and necessity under section 401 of the Act or 
by exemption under section 416 of the Act, such supplemental services limited.as 
to type of service, type of traffic, quality or quantity of service, and/or equip- 
ment used, or otherwise restricted or defined. 

(5) Should such supplemental services be authorized in whole or in part by 
permanent or temporary certificate of public convenience and necessity, or by 
exemption orders or regulations issued pursuant to section 416 (b) of the Act, 
or by more than one of these methods depending upom the facts and circum- 
stances presented in individual cases, and should any classes or groups of car- 
riers be established. 

(6) What conditions, regulations or other requirements should be imposed 
by the Board for the purpose of achieving and defining such supplemental serv- 
ices, including 

a. the extent to which existing applicable regulations, limitations, restrictions 
or other requirements should be modified or amended, including, for example, 
the modification of the so-called 3 and 8-trip limitation, requirements relating 
to lease of aircraft, etc. 

_», whether maximum or minimum rates, fares and charges should be estab- 
lished and made applicable to such supplemental services. 
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(7) Should the supplemental services be provided by air carriers already 
ted or exempted or by air carriers yet to be certificated or exempted. 

2. That there are hereby consolidated into this proceeding the proceedings on 

the pending applications for individual exemption orders filed by the following 
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Largo Irregular Carriers, as follows: 


Docket No. 3945, Aero Finance Corporation. 
Docket No. 3845, Air Cargo Express, Inc. 

Docket No. 3799, Air Services, Inc. 

Docket No. 3840, Air Transport Associates, Inc, 
Docket No. 3895, All-American Airways, Inc. 
Docket No, 3908, American Air Transport, Inc. 
Docket No. 3937, Artic-Pacific, Inc. 

Docket No. 3949, Argonaut Airways Corporation. 
Docket No. 3918, Arnold Air Service, Inc. 

Docket No. 3889, Aviation Corporation of Seattle. 
Docket No. 3901, Caribbean-American Lines, Inc. 
Docket No. 3798, Central Air Transport, Inc. 
Docket No. 3876, Coastal Cargo Co., Inc. 

Docket No. 3835, Continental Charters, Inc. 
Docket No. 3903, Economy Airways, Inc. 

Docket No. 3914, Federated Airlines, Inc. 

Docket No. 3925, Freight Air, Inc. 

Docket No. 3890, General Airways, Inc. 

Docket No. 3894, Great Lakes Airlines, Inc. 
Docket No. 3869, Hemisphere Air Transport. 
Docket No. 3821, Kesterson, Inc. 

Docket No. 3989, Los Angeles Air Service. 
Docket No. 3887, Meteor Air Transport, Inc. 
Docket No. 3844, Miami Airline, Inc. 

Docket No. 3854, Modern Air Transport, Inc. 
Docket No, 3779, Monarch Air Service. 

Docket No. 3842, New England Air Express, Inc. 


Docket: No. 


8948, Pearson-Alaska, Inc. 


Docket No. 3868, Peninsular Air Transport. 


Docket No. 


3915, Regina Cargo Airlines, Inc. 


Docket No. 3941, Robin Airlines, Inc. 


Docket No. 
Docket No. 
Docket Mo. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 


8806, Royal Air Service. 

8905, Seaboard & Western Airlines, Inc. 
8875, Skytrain Airways, Inc. 

3917, Skyways International Trading and Transport Co., Inc. 
3933, Sourdough Air Transport. 

3926, Southern Air Transport. 

3805, Trans-Alaskan Airlines, Inc. 

3893, Trans American Airways. 

8879, Trans Caribbean Air Cargo Lines, Inc. 
3896, Transocean Air Lines. 

3910, Trans National Airlines, Inc. 

3846, Twentieth Century Air Lines, Inc. 
8811, U. 8. Aircoach. 

3947, United States Overseas Airlines, Inc. 
3913, World Airways, Inc. 


So = Bl | 


3. That the proceedings on the following applications for individual exemption 
orders be and they hereby are reopened and consolidated into this proceeding: 


Docket No. 8916, Airline Transport Carriers, Inc. 
Docket No. 3934, American Air Export and Import Company. 


Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 


3784, American Flyers, Inc. 

8874, Associated Air Transport, Inc. 
8833, Blatz Airlines, Inc. 

8929, Capitol Airways, Inc. 

3936, Conner Air Lines, Inc. 

8951, Currey Air Transport, Ltd. 
3848, Johnson Flying Service, Inc. 
4233, Overseas National Airways. 


\ 3921, Paul Mantz Air Services. 


8938, Quaker City Airways, Inc. 


. 3780, Remmert-Werner, Inc. 
. 8919, 8.8.W., Ine. 
. 8839, Standard Air Cargo. 
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Docket No. 3922, Stewart Air Service. 
Docket No. 3902, The Unit Export Company, Inc. 


Provided : that there shall be excluded from the issues in such reopened proceed- 
ings listed in this paragraph 3 any diminution in the period of authorization 
provided in the individual exemption orders issued to the applicants, but that 
the grant of larger authorization, and the question of renewing these exemp- 
tions upon the same or different terms shall be considered. 

4. (Deleted). 

5. That this proceeding be assigned for hearing before an Examiner of the 
Board, at such times and places as may be hereafter designated. 


AppENprx No. 3 
Applications consolidated in Docket No. 5132 et al. 


|Docket No.| Docket Nos. of other ap- 
of original | plications for exemptions 
application; or certificates of public 
for indi- | comvenience and neces- 


Aero Finance Corp 
Air America, Inc 
Air Cargo Express, Inc 
Airline rt Carriers, Inc 
Air Services, Inc 
Air Transport Associates, Inc 
All American Airways, Inc 

American Air Export & Import Co 
American Air sree Inc 

American Flyers Air Corp 
Arctic-Pacific, Inc 

Argonaut Airways Corp 

Amold Air Service, Inc 

Associated Air Transport, Inc 

Aviation Corp. of Seattle 

Blatz Airlines, Inc 

California Air Charter, Inc. (formerly Kesterson, Inc.) 
Capitol Airways, Inc 

Caribbean American Lines, Inc. 

Central Air Transport, Inc 

Coastal Ca: Co., Ine 

Conner Air Lines, Inc 

Continental Charters, Inc 

Currey Air Transport, Ltd 

Economy Airways, Inc 

Federated Airlines, Inc. 

Freight Air, Inc 

General Airways, Inc 

Great Lakes Airlines, Inc 

Hemisphere Air Transport 

Johnson Flying Service, Inc 

Los Angeles Air Service, Inc 

Meteor Air Transport, Inc 

Miami Airline, Inc 

Modern Air Transport, Inc 

Monarch Air Service 

North American Airlines, Inc 

Overseas National Airways 

Paul Mantz Air Services 

Peninsular Air Transport 

Quaker City Airways, Inc 

Regina Cargo Airlines, Inc 

Royal Air Service 

Seaboard & Western Airlines, Ine 
Sourdough Air Transport 

Southern Air Transport 

8. 8. W., Ine 

Standard Airways 

Stewart Air Service 

Trans-Alaskan Airlines, Inc 

Trans American Airways 
Trans-Caribbean Airways, Inc 

Trans National Airlines, Inc 

Transocean Air Lines 

The Unit Ex 

U.S. Air 

United States Overseas Airlines, Inc 
Western Flying Service, Inc 

World Airways, Inc 


World Wide Airlines, Inc. (formerly Pearson-Alaska, Inc.)..._. 





vidual. | 
exemption 





| 5302, 5303 





sity 


4581, 5136, 5137. 


5320, 5449, 5450, 5451. 
5305, 5306, 5307. 
5354, 5355, 5356, 5357. 


| 5319, 5443, 5444, 5445, 


5322, 5457, 5458. 
5308, 5300, 5310. 
5311, 5312, 5313, 53145 
5326, 5327, 5328, 
5329, 5330, 5331, 


5431, 5432, 5433. 
5379, 
5362, 5363, 5364, 5365. 


5397, 5440. 

5299, 5300, 5301. 

5098. 

5269, 5270, 5271, 5272. 
5380, 5446. 

5293. 5294, 5295, 5296. 


5315, 5316. 

5281, 5282, 5283, 5284. 

me 5286, 5287, 5288. 
18. 


5377. 


5289, 5290, 5291, 5292. 
5317. 

5323, 5534, 5535. 

> , 5304. 
5527, 5528, 5529. 


| 5349, 5508. 


5265, 5266, 5267, 5268. 


| 5424, 5425, 5426, 5427. 
| 5261, 5262, 5263, 5264, 4877. 


5324, 5325. 
5273, 5274, 5275, 5276. 
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624 MONOPOLY PROBLEMS IN REGULATED INDUSTRIES 


AppENpDIx No. 5 


Experienced aid trafic, 1946-53—Total revenue passenger-miles by carrier group 
CERTIFICATED CARRIERS! 

















[In thousands] 
Domesti Inte Local nm 
ee ic Tr crease Over 
Year ended Dec. 31 trunk national corviee Total previous 
year 
i cates, Stn nippaeelelaainee 5, 962, 142 1, 133, 763 7,016 -  ¢ See 
ikignencgacintnssansiaseneee 6, 070, 733 1, 864, 346 47, 811 7, 982, 890 12.4 
SIL vatieskceimentseninnrbaitanacintiaiamOasuie 5, 880, 765 1, 945, 667 90, 566 7, 916, 998 —.8 
BD pc no casniine ocaaaaeieeaiae 6, 636, 433 2, 115, 618 138, 739 8, 890, 790 12.3 
GREER ERE a DE = 7, 843, 668 2, 272, 616 194, 411 10, 310, 695 16.0 
I. cusivindiceaicincandeucemdigd 10, 312, 886 2, 745, 685 298, 304 13, 356, 875 29.5 
Diicisneccipthhanuheodousnebaal 12, 363, 205 3, 080, 206 346, 558 15, 789, 969 18.2 
RRR a I RS 14, 366, 033 3, 540, 581 397, 756 18, 304, 370 15.9 
LARGE IRREGULAR AND IRREGULAR TRANSPORT CARRIERS 
Percent Percent 
Industry 
Inter- increase lar 
Year ended Dec. 31— Domestic national Total over previ- —_— i of indne- 
ous year try total 
i thckincnccdibnioteinn choiniiiaensuisiebarctemiaediae Oe... thn Rnae Sheaeenes A” 3 a 
Pl sikcasikcnkeliicubnkhonhewctugheiarashdibedend das nab os Siti aie A) EEE 
EEE SE RPA s TR ER Re Th, | Weciedutpaiatbe  - |) =a 
SN aia leks ssietcn chinensis 377, 951 157, 880 GRE SBR... ne 9, 426, 621 5.7 
ack a ttsaninmciseon aun wetinediie 4 614, 370 159, 213 773, 583 44.4 | 11,084, 278 7.0 
Sais hcisimraibneninstpeissnaocde-diincxcllliesiie 823, 513 245, 984 1, 069, 497 38.2 | 14, 426,372 7.4 
Si litin naihidiitiiedaaned qeacdinons 988, 831 262,854 | 1, 251, 685 17.0 | 17,041, 7.3 
i sccescscietetcnnices iui aiid 2 993, 784 2 264,170 | ? 1, 257, 954 .5 | 19, 562, 324 6.4 


1 Includes traffic in nonscheduled operations. Years 1946-52 estimated at 2 percent of scheduled traffic 
based on 1950 experience, and 1953 is actual. 

2 Last quarter of 1953 not available. Traffic shown is for 12 months ended Sept. 30,1953. Traffic for Carib- 
bean-American not available and excluded. 

3 Not available. 


Source: Carriers’ reports to CAB. 


Eaperienced air trafic, 1946-58—Total revenue cargo ton-miles by carrier group 
CERTIFICATED CARRIERS! 





{In thousands] 

Domestic | Interna- Local Domestic oe 

Year ended Dec. 31— trunk national service ~~ Total over pre- 
vious year 
ERE Ee ner See 72, 382 23,717 ne ek a cctelin <0 
Be bemiidecadretedtbasinehiite 98, 560 49, 358 DOP rine ct penucts 148, 272 54.2 
ee ee ae 140, 471 67, 575 Bi ecw sth 208, 878 40.9 
DD icis6aidit atten ccdneeaeaee 165, 641 82, 171 1, 254 11, 451 260, 517 24.7 
I sicshdaatiek idles Sahel vce ata 199, 628 88, 517 1, 987 70, 238 360, 370 38.3 
i ncccndetnnkaleiiniectnslibeial 207, 848 100, 224 2, 740 102, 039 412, 851 14.6 
EE nate aninaiih nape echtaipiinpe tateieth 242, 056 120, 889 3, 146 90, 107 166, 198 10.5 
indies aching tcincinewidiaiematided 264, 919 132, 541 3, 398 81, 923 482, 781 5.8 


LARGE IRREGULAR AND IRREGULAR TRANSPORT CARRIERS 


278,910 


1 Includes traffic in nonscheduled operations, which for all-cargo carriers is actual and for other carriers 
is estimated at 2 percent of scheduled cargo ton-miles based on 1950 experience. 

2 Last quarter of 1953 not available. Traffic shown is for 12 months ended Sept. 30, 1953. Traffic for 
Caribbean-American not available and excluded. 

3 Not available. 


Source: Carriers’ reports io CAB. 
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APPENDIx No. 6 
Coach passengers and total passengers of railroads and airlines 








1948 1949 1950 1951 
Railroads (millions): 

Number of coach passengers.................-.....+........|--......-- 223 188 189 
Number of pullman passengers.............-..-...-.-.----|----.---.. 23 23 25 
NE OF IO RII oo nce cence cccccccncacen|enccccccce 90 89 88 

Airlines (thousands): 
Number of coach passengers (trunklines)_.._............-..|_......--- 353 1, 267 1, 520 
Number of coach ees ge irregulars)!__............ 189 284 461 641 

TOGRl GONG DURING. iio oa be he diedoiiedin needa cndisicwtin 189 637 1, 728 2, 161 
Number of regular panengars (trunklines) -.............-.. 12, 334 13, 668 14, 711 19, 085 
Percent of coach passengers. -................-.----.-.-.-.. 1.5 4.7 11.7 11.3 





1 Includes all passengers carried by the large irregulars. 


Note.—Railroads percent coach of total poseenow miles was 65 in 1951, 
Source: Ex. ACT A-A, p. 29, and Railroads Ex. 


APPENDIx No. 7 


Domestic scheduled carrier tourist services 








Number of Number.of Percent Revenue Percent 

Year cities assengers tourist passenger- tourist 

served D 8 of total miles of total 

Thousands 

WD 5s BS hs Sach do55 4d cA 27 363, 482 2.6 252, 739 3.9 
Wei HctBsrweas theses 32 1, 267, 381 7.9 1, 056, 661 13.6 
WN. 6 5o i5c9 558o nd Sack TSS ITE 33 1, 518, 504 7.4 1, 269, 422 12.4 
ins a5ons Mi adanenitatuaiweaia 47 2, 434, 382 10.7 2, 345, 677 19.4 
Wd sichilaiinncndauiatuieiaisibedabtuehinie sch 1 54 3, 628, 617 13.5 3, 726, 071 25.8 
ita aatiieiiiecacn cits acca initiate tential it iitceh chaise nich ila sd Met shce tinea 2 5, 169, 284 232.3 


1 ~~ metropolitan population of these 54 cities totaled 58,770,000 or 61 percent of the Nation’s urban 
pop on. 
#12 months ended Nov. 30, 1954. 
Source: Ex. TWA 104 and Form 41 Reports to Board. 
APPENDIX No. 9 


Data on aircrafi used by domestic trunklines 


Average > Average 
Number of Average Number of Average 
Year seats Year . seats 

aircraft available speed aircraft available 
1946.........- 638 24. 68 160. 2 || 1950...._..._- 796 37. 87 181.2 
SEE fochenebou 748 29. 35 OGs. @ fh deesk.>..-3- 804 40. 48 184. 6 
Wis tevcens 790 31. 56 YALL. ss 903 43.92 190. 8 
1949_.....__.. 784 34. 39 179.0 || 1953.......--- (4) 47.44 200. 6 


1 Not available. 
Source: Ex. TWA 103. 
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APPENDIx No. 12 


Fees received from the Department of Defense by certificated and large irregular 
carriers for air transportation services in the years 1952 and 1953+ 


Area of operations 


Domestic charter (passenger only) 2 
Domestic charter (cargo only) # 
International charter (excludes Pacific) 
Intra-Alaska 


- 8, 
Domestic charter (passenger only) ? 9, 119, 767 | 17,701, 634 
Domestic charter (cargo only) 3 3, 836,710 | 1, 928, 47 
International charter (excludes Pacific) 


1 Source—Supplement No. 1 to exhibit No. BAO-14. 

2 Includes fees paid for group movements of 15 or more persons in common carriage by scheduled carriers, 
and all plane charters or contracts by scheduled or irregular carriers. 

3 Includes only fees paid for movement of Air Force shipments in excess of 1,000 pounds, Army shipments 
in excess of 500 pounds, and Navy shipments in excess of 50 pounds whether by charter or contract or by 
common-carrier movement, 


APPENDIX No. 17 


Large irregular carriers and irregular transport carriers—Summary of aircraft 
owned and leased, end of 4th quarter 1949, 1950, and 1952, end of 3d quarter 
1951 and 1953 


3d 4th 
quarter | quarter 
1951 1952 


Owned: 
DC-3 and C-47 
DC-4 and C-54 
C-46 











1 Includes 1 Boeing-247D and 1 PBY-5A. 
2 Includes 3 Ford Tri-motors. 

3 Includes 4 Ford Tri-motors. 

4 Includes 4 Ford Tri-motors. 

§ Includes 3 Ford Tri-motors and 1 DC-2. 
* Includes 1 Boeing-307. 

7 Includes 1 L-49 and 1 L-18. 


Source: Exhibit No. BAO 4 and supplement No. 1 to BAO~4. 
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APpPENDIx No. 18 


Constructed cost per revenue passenger-mile in scheduled domestic aircoach 
service with 4-engine aircraft at varying load factor and length of trip as com- 
puted by the Bureau of Air Operations on the basis of reported costs of trunk- 
line carriers during the 12 months ended Sept. 80, 1951 


| Total cost by length of trip (miles)! 
Aircraft type and revenue passenger load | 
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1 These coach trips are assumed to be made in 1 hop excepting the 2,475-mile trip which is assumed 
include 1 fuel stop. 
2 Operating ~~ for L-1049 aircraft are estimated. 


Source: CAB form 41 reports. 
EXPLANATORY STATEMENT OF BUREAU OF AIR OPERATIONS 


The costs shown are representative of operations on a systemwide basis. The 
cost for the various operating functions other than aircraft flying are therefore 
not necessarily representative of operations over particular route segments or 
between particular pairs of points. 

It is generally recognized that unit costs vary inversely with traffic density 
which affects load factors and utilization of staff and equipment. Operations 
between large traffic-generating areas can generally be conducted at low unit-cost 
levels, whereas service to small centers is likely to entail high unit costs. Accord- 
ingly, the costs shown in the exhibit are likely to be higher than actually 
experienced on operations between large traffic centers and lower than for 
operations between low traffic-generating points. 

The separate presentation of cost exclusive of flight equipment depreciation 
is intended to permit a better comparison of current operating costs between the 
several equipment types. The older types have relatively lower standard de- 
preciation expense since their original acquisition costs were related to much 
lower price levels. Recent. market values of older aircraft reflect current higher 
price levels but the standard depreciation expense as computed in the exhibit 
does not take this change into account. 

It is also pointed out that the cost levels indicated do not include return on 
investment. This element would vary substantially according to such factors 
as age of flight equipment, date of acquisition, whether equipment is owned or 
rented, and the general financial condition of the carrier. 
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